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CASES 


ARGUED  AND  DETERMINED 


COURT   OF  KING'S  BENCH, 


MICHAELMAS  TERM, 


IN  THE  FIFTH  TEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Richard  Paddon  v.  Christopher  Bartlett  anci 

Stephen  Lakeman.  18S4. 

Debt  for  rent  for  twenty  years,  ending  2d  February,  A  mortgage 
1833,  at  80/.  a  year,  under  an  indenture  of  2d  February,  principal  sum, 

1812,  "whereby  the  plaintiif  demised  certain  premises  to  and  also  tho 

r      J   ^     J  *.       .  -.  T%,  costs  of  the 

the  defendants,  tor  the  term  of  twenty-one  years.     Fleas :  trustees,  and 

first,  non  est  factum;  secondly,  that  no  part  of  the  rent  «''««o'»«*^ 

mentioned  in   the  declaration  accrued  within   six  years;  compensation 

thirdly,  as  to  1420/.,  part  of  the  rent  for  the  space  of  seven-  Jj^*j^£^/e, 

teen  years  and  three  quarters,  ending  2d  February,  1833;  requires  only 

that  the  plaintiff  by  indentures  of  lease  and  release,  dated  ^^^.y^  J^ 

29tb  and  30th  June,  1815,  assigned  all  his  estate  and  in-  amount  as 

I        .       •      .  •  -MM-'  r     1    -n      1  t  ^*"  cover  the 

terest  id  the  demised  premises  to  Michael  Bartlett  and  principal  sum. 

John  Browne  Smith;  and  that  no  part  of  the  1420/.  be-  **"*'*• 

came  due  from  the  defendants  to  the  plaintiff  at  any  time 

before  the  day  and  year  last  aforesaid.     Replication  to  the 

second  plea,  actio  accrevit  infra  sex  annos;  to  the  third, 

▼OL.  IV.  B 


and  another. 
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1884.        non  est  factum.     At  the  trial  before  Lord  Denman,  C.  J., 
^'^*^      at  the  last  Devon  assizes,  the  defendant  offered  to  produce, 
V.  in  support  of  the  third  plea,  indentures  of  lease  and  re- 

.?^"«^w  lease,  dated  29th  and  30th  Juue,  1815.  by  which  the  pre- 
mises were  conveyed  to  M.  Bartleii  and  Smith,  in  trust  to 
secure  the  i^epaynient  of  1 137 l-t  after  payment  of  the  costs 
of  the  trustees,  and  also  a  reasonable  sum  btf  way  of  satis- 
faction for  their  trouble.  The  release  was  stamped  upon 
the  first  skin  with  a  5/.  stamp,  and  upon  each  succeeding 
skin  with  a  1/.  stamp.  It  was  admitted  that  the  5/.  stamp 
was  sufficient  for  the  mortgage  money,  but  it  was  objected, 
that  as  the  deed  was  to  be  a  security  for  an  unlimited  satis- 
faction to  the  trustees,  for  their  trouble,  it  should  have 
been  stamped  with  a  stamp  of  20/.,  according  to  the  provi- 
sions of  the  Stat.  48  Geo,  3,  c.  149.  The  Lord  Chief  Jus- 
tice was  of  opinion  that  the  deed  was  properly  stamped, 
and  admitted  it.  A  verdict  was  found  for  the  defendants, 
on  the  issues  raised  by  the  third  plea,  but  leave  was  given 
to  the  plaintiff  to  move  to  enter  a  verdict  on  those  issues. 

Newman  now  moved  for  a  new  trial  accordingly.  The 
mortgage  deed  was  not  admissible  in  evidence.  In  Dick- 
son V.  Cass{a)f  a  bond  was  given  in  the  penal  sum  of  2000/., 
and  the  condition  of  it,  after  reciting  that  the  defendant  and 
another  person  had  opened  an  account  with  certain  bankers, 
who  had  agreed  to  discount  bills  and  pay  in  advance  for 
them  any  sum  not  exceeding  1000/.,  was  declared  to  be 
for  payment  to  the  bankers  of  all  such  sums  as  they  should 
advance  on  account  of  the  accepting  or  paying  any  bills, 
together  with  such  lawful  charges  and  allowances  for  ad-> 
vancing  and  paying  such  bills  as  are  usually  paid  to  bankers. 
The  Court  held,  that  this  being  a  bond  not  only  to  secure 
1000/.,  but  also  a  further  sum  for  the  banker's  charges  for 
commission,  the  stamp  of  51.  required  by  the  55  Geo.  3, 
c.  184,  Sched.  part  1,  tit.  ''  Bond  given  to  secure  a  sum 
exceeding  500/.  but  not  exceeding  1000/.,'*  was  not  suffi- 

(«)  1  Bamw.  &  Adol.  343. 
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cieoL  In  this  case,  besides  the  mortgage  money,  an  addi-  1834. 
tionai  sum,  by  way  of  compensation  to  the  trustees,  is 
secured,  and  therefore,  according  to  Dickson  v.  Cass,  the 
deed  required  another  stamp  for  that  further  sum.  [Patie^ 
son,  J.  In  Dickson  v.  Cass,  the  stamp  was  barely  sufiBcient to 
cover  the  iOOO/.]  The  objection  is,  that  the  compensation 
to  the  trustees  is  unlimited,  and  therefore  that  a  20/.  stamp 
was  necessary. 

Lord  Denman,  C.  J. — I  believe  we  are  all  agreed  that 
there  is  nothing  in  the  objection  as  to  the  insufficiency  of 
the  stamp.  It  should  be  shewn  clearly  that  the  stamp  is 
insufficient. 

Taunton,  J.,  Patteson,  J.  and  Williams,  J.,  con- 
curred. 

Rule  refused. 


Brookes  v.  Rigby. 

The  plaintiff  arrested  the  defendant  for  25/.  for  goods  Where  a  de- 
sold  and  delivered.  The  defendant  paid  11/.  into  Court,  [esttd^for  25/^^ 
and  pleaded  the  plea  given  by  Rule  17,  Hi),  Term,  4  pleads  that  the 
Will.  4  (a),  viz.  that  the  plaintiff  had  not  sustained  damages  Hcled  onlyTo 

greater  than  the  said  sum  of  \\L     The  plaintiff  took  out  }^^f  w^»c*^ 

.he    pays   into 
of  Court  the  11/.,  and  proceeded  to  tax  his  costs.     The  Court  under 

proceedings  were  stayed  during  the  vacation  by  an  order  of  ^  /gJ^^  r 
a  judge  at  chambers,  for  the  purpose  of  giving  the  defend-  17,  and  the 
ant  an  opportunity  of  making  an  application  to  this  Court,  ce^^g'that^" 

sum,  the   de- 
Barstow  now  moved  for  a  rule  calling  upon  the  plaintiff  „Qt   1^^^.^  his 

to  shew  cause  why  the  defendant  shoufnl  not,  under  the  costs  under 

_,  r.  .       ,.        J  1  •  43  Geo,  3,  c. 

statute  43  Geo.  3,  cap.  46,  sec.  3,  be  allowed  his  costs  to  45,  sec.  3. 

be  taxed  by  the  master.     The  defendant  is  entitled  to  his 

costs.     It   is  admitted  that,  before  the  late  rules,  if  the 

(a)  Ante,  vol.  iii,  6. 

b2 


1B34. 
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defendant  bad  paid  money  into  Court  upon  the  common 
rule  then  in  force,  and  the  plaintiff  bad  accepted  the 
money,  the  defendant  would  not  have  been  entitled  to  bis 
costs  under  43  Geo.  3,  cap.  46(a).  But  that  proceeded 
on  the  ground  that  where  the  plaintiff  received  less  than 
the  amount  of  the  arrest — by  rule  of  Court — he  did  not 
come  within  the  words  of  the  statute  (6),  which  gives  the 
defendant  his  costs  only  where  the  plaintiff  "  recovers  '*  less 
than  the  amount  for  which  the  defendant  was  arrested. 
The  plaintiff  in  the  present  case  does  recover  less,  as  by 
the  replication  to  the  plea  he  admits  that  11/.  is  the  sum 
due.  The  plea  raises  a  distinct  issue,  raised  upon  the 
record  as  to  the  amount  of  the  plaintiff's  demand,  and  this 
was  no  doubt  the  object  which  the  legislature  had  in  view. 
The  Court  certainly  cannot  be  asked  to  look  at  the  report 
of  the  commissioners  for  the  purpose  of  construing  the 
act;  but  they  may  be  referred  to  it  as  containing  the 
opinions  of  eminent  professional  persons  as  to  what  would 
be  the  effect  of  such  an  alteration  of  the  law  as  was  sub- 
sequently introduced  by  the  statute  (c). 


(a)  See  Rontveroy  v.  Alefion^ 
13  East,  90;  Tidd,  9th  ed.,  984; 
S  D.  &  R.  sea ;  S  B.  &  C.  71 1 ; 
4  D.  &  R.  186;  5  D.  &  R.  383. 

(6)  Sec.  3  enacts,  that  in  all 
actions  to  be  brought  in  England 
or  Ireland,  wherein  the  defendant 
or  defendants  shall  be  arrested 
and  held  to  special  bail,  and 
wherein  the  plaintiff  or  plaintiffs 
ihall  not  recover  the  amount  of  the 
nam  for  which  the  defendant  or 
defendants  in  such  action  shall 
have  been  so  arrested  and  held  to 
special  bail,  such  defendant  or 
defendants  shall  be^  entitled  to 
costs  of  suit  to  be  taxed  according 
to  the  custom  of  the  Court  in 
which  such  action  shall  have  been 
brought;  provided  &c. 

(c)  The  following  is  ftn  extract 


from  the  Report  of  the  Common 
Law  Commissioners,  referred  to  in 
the  argument :  **  By  the  recent 
practice,  when  money  was  paid 
into  Court,  a  rule  of  Court  for 
that  purpose  was  obtained,  and 
the  sum  paid  in  is  considered  as 
struck  out;  by  the  pleadings,  how- 
ever, the  whole  of  the  plaintiff's 
case  is  denied,  in  the  same  man- 
ner as  if  no  such  payment  were 
made.  The  denial  so  pleaded  is 
intended  to  operate  only  as  a  de- 
nial of  the  reit  of  the  case ;  and 
the  plea  used  is  the  general  issue 
in  actions  of  assumpsit  and  debt 
on  simple  contract,  and  of  pay- 
ment or  accord  and  satisfaction, 
in  debt  or  covenant  on  special- 
ties. It  is  much  more  convenient, 
as  well  as  more  consistent  with 
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Lord  Denman^  C.  J. — It  has  been  held  that  payment 
of  money  into  Court  by  the  defendant^  and  acceptance  of  it 
by  the. plaintiff,  ousted  the  defendant  of  bis  claim  for  costs 
under  the  43  Geo.  3 ;  and  I  think  there  is  no  ground  for 
holding  that  this  does  not  apply  to  cases  occurring  since 
the  making  of  the  new  rules. 


1984. 


Taunton,  J. — The  plaintiff  does  not  recover  the  sum 
paid  into  Court ;  he  has  judgment  for  the  costs  only.  His 
position  is  therefore  the  same  as  before  the  late  rules.  I 
cannot  see  the  distinction  pointed  out  by  Mr.  Barstow. 


Patteson,  J. — The  reason  why  the  defendant  did  not 
formerly  recover  his  costs  under  the  statute  where  the 
plaintiff  accepted  the  money  paid  into  Court,  was,  that 
he  had  previously  agreed  by  the  rule  to  pay  them.  The 
plaintiff  now  only  obtains  by  the  record  what  he  formerly 
did  by  rule  of  Court. 


Williams,  J.  concurred. 

the  real  state  of  facts,  that  pay- 
ment of  money  into  Coort  should 
be  pat  into  the  shape  of  a  plea. 
Other  advantages  are  gained  by 
patting  it  into  the  shape  of  a  plea, 
namely,  that  the  eipense  of  a  rale 
of  Coort,  and  of  proving  such  rule 


Rule  refused. 

at  the  trial,  is  avoided ;  and  that 
a  specific  issue  will  arise  as  to  the 
sufficiency  of  the  sum,  and  the 
adnussion  of  the  plaintifPs  right  of 
action  and  extent  of  the  admis- 
sion, will  appear  on  the  record." 


In  the  matter  of  Arbitration  between  John  Bridoe  and 
Robert  Wrioht. 

In  the  course  of  the  argument  in  this  case,  Taunion,  J. 
said,  that  a  few  terms  ago  it  had  been  resolved  by  all  the 
judges,  that  a  single  judge  at  chambers  has  power  to  give 
costs  upon  a  summons ;  but  that  they  had  also  at  the  same 
time  resolved  not  to  exercise  this  power  in  any  but  ex- 
ireme  cases. 


A  judge  at 
chambers  has 
power  to  ^ve 
costs  upon  a 
summons;  but 
tliis  power  will 
only  be  exer- 
cised in  ex- 
treme cases. 
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1834. 

Tbe  King  v.  Mills. 

The  Court       ^^LEXANDER  moved  for  a  rule  to  shew  cause  why 

aVulo^nisPto  ^  certiorari  should  not  issue  to  remove   the  depositions 

reiiiove  the       taken  in  this  case  before  a  coroner  of  the  West  Riding  of 

taken  before  a  Yorkshire,    and   also    why   the   defendant  should    not  be 

coroner,  and  permitted  to  put  in  bail  before  a  justice  of  the  peace  of 
to  bail  a  party  '^  '^  ''  \ 

charged  upon  the  county  of  York.     It  appeared   from  an  affidavit  made 

inque»rwrtli*  ^^  ^^^  defendant,  that  he  was  a  boy  of  about  14  years  of 
manslaughter,  age,  and  was  at  present  in  custody  in  York  Castle,  charged 
fidavitof  what  ^^^^  manslaughter,  upon  the  verdict  of  a  coroner's  jury, 
took  place  be-  and  that  he  had  surrendered  himself  the  moment  he  was 
fore  the  coro-  ,  ,.      t     ,  .  .  i  t         ■      ^  i^t 

ner.  aware  the  verdict  had  been  given;  that  on  the  5th  or  JNo- 

vember  he  was  in  company  with  several  other  boys  of 
his  own  age,  and  while  they  were  amusing  themselves 
together^  the  deceased  ran  after  him,  and  while  so  running 
fell  down;  that  the  fall  of  the  deceased,  which  was  the 
occasion  of  his  death,  had  not  been  caused  by  the  defend- 
ant, who  was  merely  running  away  to  escape  punishment. 
[Lord  Denman,  C.  J.  Is  there  any  affidavit  of  what  took 
place  at  the  coroner's  inquest?]  No;  but  the  depositions 
taken  by  the  coroner  will,  of  course,  be  produced  to  the 
Court  if  the  rule  be  granted,  and  the  necessity  for  such  an 
affidavit  is  therefore  obviated. 

Lord  Denman,  C.  J. — The  Court  cannot  grant  the  rule 
upon  the  present  affidavit.  We  are  bound  to  suppose  that 
proper  evidence  has  been  given  before  the  coroner's  jury, 
and  that  they  have  found  a  verdict  on  premises  sufficient 
to  warrant  the  conclusion  at  which  they  have  arrived. 

Taunton,  J.,  Patteson,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  refused. 

The  application  was  afterwards,  in  the  same  term,  re- 
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newed  upon  affidavits  statiog  what  was  proved  before  the  1834. 
coroner's  jury,  from  which  it  appeared  that  the  man* 
slaughter  was  of  a  venial  description.  The  Court  granted 
the  rule,  and,  in  consideration  of  the  near  approach  of  the 
vacation,  gave  permission  that  the  depositions  should  be 
submitted  (when  returned)  to  a  judge  at  chambers. 


Ex  parte  John  Law,  in  the  matter  of  Joseph  Wood, 
deceased. 

rw  IGHl'MAN,  in  last  Trinity  term,  obtained  a  rule  The  Court  re- 
calling upon  Mary  Wood  to  shew  cause  why  a  writ  in  the  f"**4  ^  ""^ue 
nature  of  a  writ  of  prohibition,  should  not  issue  to  the  hibttioa  to  the 
judge  of  the  Prerogative  Court  of  Canterbury,  command*-  n'^J^^nWbit- 
ing  him  to  stay  all  further  proceedings  against  John  Law,  ing  diem  from 
in  the  matter  of  Joseph  Wood  deceased,  until  his  lien  on  the  ^il^her^nst 
wiU  of  the  said  Joseph  Wood  should  have  been  satisfied  and  an  attorney,  in 
discharged.     This  rule  was  obtained  upon  the  affidavit  of  a  party  de- 

Law,  ill  which  he  stated  that  he  was  an  attorney  of  this  Court,  f?*^?>  ^^^^^ 

•^  his  lien  upon 

aad  had  been  employed  as  the  attorney  of  the  deceased,  the  will  of 

who,  at  the  time  of  his  death,  was  indebted  to  him  in  a  *^i^®^J^ 

considerable   amount   upon   the   balance  of  accounts  for  have  been  sa- 

bttsiness  done;  that  a  part  of  this  amount  was  for  pre-  affida^te, 

paring  the  will  in  question,  which  the  deceased  had*  upon  shewing  that 
:         ^       ,  ,         .     ^        1    ,.  .  /      .       the  attorney 

Its  execution,  deposited  with  him ;  that  upon  application  who  had  the 

from  Mary  Wood,  the  widow  of  the  deceased,  he  had  ''ill.Jn  bi»  pos- 
^  .  .  session  had  a 

given  her  a  copy  of  the  will,  but  had  refused  to  deliver  up  common  law 

the  will  itself,  until  his  lien  on  it  should  have  been  satis-  ^^^ch^^Vr- 
fied ;  that  the  debt  due  to  him  had  not  been  paid,  and  ties  interested 

that  he  had  been  served  with  a  citation  from  the  Preroga-  dischaige,  and 

stating  that 
the  aUomejr  had  been  served  with  a  citation  out  of  the  Prerogative  Court,  requiring 
him  to  bring  the  will  into  the  registry,  and  ieavt  it  there,  and  adding,  on  infoimation 
and  belief,  that  the  Prerogative  Court  would  decree  him  to  give  up  the  possession 
without  satisfaction  of  his  lien. 

Qosre,  whether  the  Coart  would  grant  a  prohibition  if  it  siioald  appear  that  the 
Prerogative  Court  had  actually  refused  to  recognize  the  lien, 

Sembky  that  a  prohibition  would  not  be  granted. 
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1834.  five  Court  of  Canterbury  at  her  instance,  requiring  him, 
under  pain  of  the  law  and  contempt  thereof^  on  the  sixth 
day  of  the  service  of  the  said  citation  on  him,  to  appear  in 
the  Prerogative  Court,  and  to  bring  into  and  leave  in  the 
registry  of  that  Court,  the  original  will  of  the  said  Joseph 
Wood,  deceased ;  that  he  had  been  advised  and  believed, 
that,  by  the  common  law,  he  has  a  lien  upon  the  viill, 
and  virould  not,  by  the  course  of  the  common  law,  be 
compelled  to  part  with  the  possession  thereof  without 
payment  of  such  lien ;  but  that  he  was  informed  that  the 
Prerogative  Court  would  decree  him  to  give  up  the  will 
without  payment  of  his  bill  of  costs  against  the  deceased. 

Follett  now  shewed  cause.  The  Prerogative  Court  has 
exclusive  jurisdiction  over  matters  of  probate,  and  there- 
fore this  Court  cannot  issue  a  prohibition  to  prevent  them 
from  proceeding  according  to  their  own  course  in  en- 
forcing the  production  of  a  will.  A  prohibition  cannot 
issue  unless  the  inferior  Court  is  proceeding  in  a  matter 
over  which  they  have  no  jurisdiction.  If,  in  the  Preroga- 
tive Court,  a  question  of  legal  lien  should  arise,  and  they 
should  proceed  upon  it,  then  this  Court  may  interfere. 
But  the  Prerogative  Court  has  now  done  nothing  which  it 
has  not  power  to  do.  They  have  a  right  to  call  upon  a 
party  who  is  in  possession  of  the  will  of  a  deceased  person 
to  produce  it.  It  is  a  matter  strictly  within  their  jurisdic- 
tion, and  exclusively  so. 

Wightman  in  support  of  the  rule.  Undoubtedly  the 
Prerogative  Court  has  exclusive  jurisdiction  over  matters 
of  probate ;  but  if  that  or  any  other  inferior  Court  pro- 
ceeds in  derogation  of  any  common  law  rights,  this  Court 
may  interfere  by  prohibition.  The  Prerogative  Court  is 
entided  to  call  for  the  will,  but  not  in  such  a  way  as  to 
interfere  with  a  common  law  right  in  the  party  in  whose 
possession  it  is.  If  Mr.  Law  is  obliged  to  obey  the 
citation,  his  lien  will  be  entirely  gone ;  for  by  the  terms 
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of  that  citation,  as  well  as  by  the  common  course  of  that  18S4. 
Court,  the  will  is  not  only  to  be  brought  ifito,  but  also 
kfi  in  the  registry.  [Taunton,  J.  Can  you  furnish  us  with 
any  case  in  which  the  ordinary  process  of  other  Courts  has 
been  intercepted  by  a  lien  i]  There  does  not  appear  to 
have  been  any  such  decision,  and  indeed  this  is  a  case 
which  very  probably  may  not  have  occurred  before  (a). 
The  applicant  rests  his  case  entirely  upon  the  principle, 
that  if  an  inferior  jurisdiction,  though  proceeding  in  a 
matter  which  is  within  its  jurisdiction,  refuses  to  recognize 
a  right  given  by  common  law,  this  Court  will  grant  a 
prohibition  to  restrain  them  from  proceeding,  unless  the 
common  law  right  be  first  allowed. 

Lord  Denman,  C.  J. — The  Prerogative  Court  has  ex- 
clusive jurisdiction  over  wills,  and  we  cannot  presume  that 
when  this  will  is  in  their  possession  they  will  do  wrong. 
It  should  be  shewn  by  a  direct  authority  that  we  have 
power  to  issue  a  prohibition  for  the  purpose  of  giving 
effect  to  a  lien  against  the  rights  of  all  the  legatees.  No 
such  authority  being  produced,  we  cannot  interfere. 

Taunton,  J. — There  is  no  ground  for  making  this  rule 
absolute.  It  is  assumed  that  the  Court  below  is  going  to 
act  in  derogation  of  the  common  law.  I  do  not  see  that 
they  are  at  all  acting  in  derogation  of  the  common  law. 
They  have  jurisdiction,  and  have  it  exclusively  over  matters 
of  probate;  and  all  that  they  have  done  is  only  a  proceeding 
within  their  jurisdiction.  It  is  not  because  it  is  thrown 
out  that  they  are  about  to  proceed  wrongly,  that  is,  in  a 
manner  different  from  that  in  which  a  Court  of  Common 
Law  would  proceed,  that  we  can  interfere.  I  do  not  know 
but  that  after  the  will  is  in  the  registry,  it  may,  for  the 

(a)  In  TurUlVi  case,  (1  Wms.  the  course  of  practice  in  K.  B.  is 
Saond.  67,  S  Keble,  346,  1  Si-  postpoiied  to  the  privilege  (or  quasi 
derf.  369,  S.  T.,)  it  appears  that      iien)  of  foreign  attachment. 
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1834.        purpose  of  lien,  still  be  considered  as  in  the  same  pos* 
session. 

Williams,  J. — I  entirely  concur.  The  registry  is  the 
proper  place  for  the  custody  of  the  will,  and  the  Eccle- 
siastical Court  has  jurisdiction  over  matters  relating  to 
wills.  It  is  too  much  to  say  that  we  can,  by  reason 
merely  of  a  supposiiion  that  the  Court  below  will  act  in 
derogation  of  the  common  law,  interfere  by  prohibition  to 
prevent  that  Court  from  proceeding  according  to  its  usual 

course. 

Rule  discharged. 


DoBy  on  the  demise  of  Robert  Wheeler,  v.  Arthur 
Wheeler. 

A  feoffment,  AT  the  trial  of  this  ejectment  before  Lord  Denman,  C.  J ., 
tion  of  natural  ^^  ^^^  '^^^  Dorsetshire  assizes,  a  title  was  shewn  in  the 
affection,  and  lessee  of  the  plaintiff,  by  descent  from  his  father.  The  de- 
does  not,  '  fendant,  a  younger  brother,  then  offered  in  evidence  a  feoff* 
^nder  55  Geo.  ment,  whereby  the  father,  in  consideration  of  natural  love 
quire  two  se-  and  affection,  and  of  ten  shillings,  conveyed  to  him  the 
ofTM&T™''*  land  in  question.  This  feoffment  had  originally  been 
each.  stamped  with  a  1/.  stamp  only,  but  had,  before  the  trial, 

been  impressed  with  an  additional  (a)  stamp  of  1/.  \58. 
upon  payment  of  the  usual  penalty.  It  was  objected  that 
the  feoffment  was  insufficiently  stamped,  in  not  having  two 
stamps  of  1/.  \58.  each,  and  ought  not  therefore  to  be  re- 
ceived in  evidence.  The  lord  chief  justice  was,  however, 
of  opinion  that  the  stamp  was  sufficient,  and  admitted  the 
deed.     The  defendant  in  consequence  had  a  verdict ;  but 

(a)  The  1/.  15t,  stanop  ap()ears  If  then  a  1/.  15s.  stamp  bad  been 

to  have  been  added  to  the  original  affixed   in  the  first  instance,   no 

1/.  stamp,  because  the   commis-  further  stamp  would  have  been  re- 

sioners  have  no  power  of  mbsti-  quired,  unless  the  deed  exceeded 

tuting  a  R  15s.  for  a  1/.  stamp.  J  080  words. 
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leave  was  giveii  to  the  lessor  of  the  plaintiff  to  move  to  set 
it  aside,  and  enter  a  verdict  for  the  plaintiff. 

Butt  now  moved  accordingly,  and  contended,  that  as  the 
nngle  deed  of  feoffment  embodied  the  united  effects  of  a 
lease  and  release(tf),  it  was  within  the  intention  of  the  Stamp 
Act  (55  Geo.  3,  c.  1B4,)  liable  to  the  same  amount  of  duty 
as  would  have  been  required  if  the  conveyance  had  been  by 
way  of  lease  and  release ;  and  he  further  contended,  that 
upon  a  lease  and  release,  the  consideration  expressed  in 
which  was  a  mere  nominal  consideration,  a  stamp  of 
\L  \5s.  upon  each  instrument  would  by  the  schedule  of  the 
Stamp  Act  have  been  required. 
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Lord  Den  MAN,  C.  J. — I  am  of  opinion  that  the  feoff- 
ment is  not  chargeable  with  the  further  stamp  of  1/.  155., 
and  that,  therefore,  there  must  be  no  rule. 


Taunton,  J.,  Patteson,  J.,  and  Williams,  J.  con- 
curred. 

Rule  refused. 


(a)  This  ai]guinent  would  pro- 
bably have  been  considered  as  en- 
tided  to  some  weight,  if  a  con- 
veyance by  feoffment  had  been  a 
wiodem  contrivance,  introduced  to 
supersede  the  circuitous  process  of 
changing  the  legal  possession  by 


an  execution  of  the  use  created  by 
a  fictitious  bargain  and  sale  in- 
serted in  one  instrument  for  the 
purpose  of  qualifying  the  pur- 
chaser to  acquire  the  fee  by  a  re- 
lease pur  enlarger  Veslate,  to  be 
contained  in  another. 


Hargueaves  v.  Hutchinson. 

Trover  for  malt.     Plea:    the  general  issue.     At  the  As  a  cloak  for 

trial  before  Lord  Lyndhurstf  C.  B.,  at  the  last  Yorkshire  loan,  A.  pur- 
chases of  B. 
for  ready  money,  malt,  which  he  immediately  re-sells  to  B.  at  an  advanced  price,  pay- 
able in  bills,  the  malt  to  be  held  by  J.  as  a  security.     B,  demands  the  malt  without 
paying  the  bills:  Held,  that  B.  may  recover  in  trover  the  full  value  of  the  malt,  without 
deduction  or  recouper  of  the  money  received  by  him  upon  the  simulated  sale. 
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18S4.        assizes,  if  appeared  that  this  action  was  brought  to  recover 

„  ^"^^^^^      the  value  of  1 46  quarters  of  malt,  which  had  come  to  the  pos- 
Uarorbaves  . 

V.  session  of  the  defendant  under  the  following  circumstances. 

HuTCHiiisoH.  In  Aprils  J 833,  the  plaintiff  applied  to  the  defendant  for 
a  loan  of  300/.,  which  the  defendant  refused ;  but  he  agreed 
to  purchase,  and  did  accordhigly  purchase  146  quarters  of 
malt  from  the  plaintiff  at  40s.  per  quarter,  and  immediately 
paid  the  amount,  namely,  292/.,  to  the  plaintiff.  In  the 
course  of  the  same  day  the  defendant  agreed  to  re-sell  the 
malt  to  the  plaintiff  at  43«.  per  quarter,  subject  to  a  stipu- 
lation that  two  bills  of  exchange  then  given  by  the  plaintiff, 
as  part  of  the  latter  purchase  money,  should  be  duly  ho- 
noured at  maturity.  The  malt  was  taken  into  the  posses- 
sion of  the  defendant,  and  the  two  bills  having  been  dis- 
honoured, he  refused  to  return  it  to  the  plaintiff,  who  there- 
fore brought  this  action  to  recover  its  value,  which  was 
then  estimated  at  625.  per  quarter.  Evidence  was  given 
which  tended  to  shew  that  the  two  contracts  of  sale  and  re- 
sale were  contemporaneous,  and  intended  to  cover  an  usu- 
rious loan ;  and  upon  this  the  lord  chief  baron  left  the  ques- 
tion to  the  jury,  whether  this  was  an  usurious  contract. 
The  jury  found  that  question  in  the  affirmative,  and  a  ver- 
dict was  entered  for  the  plaintiff  for  450/.,  the  value  of  the 
malt,  at  62s.  per  quarter. 

Alexander  now  moved  for  a  rule  nisi  to  reduce  the  da- 
mages, by  deducting  from  the  amount  of  the  verdict  the 
sum  of  292/.  actually  paid  by  the  defendant  to  the  plaintiff 
on  purchasing  the  malt.  He  rested  his  application  chiefly 
on  the  manifest  injustice  that  would  be  committed  if  the 
plaintiff  were  allowed  to  pocket  the  amount  of  the  damages, 
after  having  received  a  large  proportion  of  what  those  da- 
mages were  obviously  intended  to  cover;  but  he  admitted  that 
he  could  find  no  case  which  went  the  length  of  the  present 
application.  He  also  pressed,  as  an  additional  reason  for 
the  interference  of  the  Court,  the  difficulty  under  which  the 
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defendant  might  be  placed  in  maintaining  an  action  to  re-        j834. 

cover  back  the  99^.  as  money  had  and  received  by  the 

plaintiff  to  his  use^  and  suggested  that  Fitzroy  v.  Giri7- 

Km{a\  if  not  directly  overruled,  had  long  ceased  to  be  re-  I^^tchinsoh, 

garded  as  law.     [Patteson^  J.  The  contract,  according  to 

the  evidence,  viras  void.     Is  there  not  a  case  very  similar  to 

this  in  the  early  part  of  Burrow's  Reports  (6)?] 


Harorbaves. 

V. 


By  the  Court — 


Rule  refused  (r). 


(a)  1  T.  R.  153. 

(b)  Quare. 

(c)  Possessionem  alienam  per- 
peram  occupantibos,  compensatio 
non  dator. — Cod.  lib.  4,  tit.  31,1. 
14,  8.  S. 

Where,  however,  in  an  action 
for  a  tort,  it  appears  that  some 
benefit  has  resulted  to  the  plaintiflP 
from  a  payment  made,  or  some 
other  act  bonft  fide  done  by  the 
tort-feasor  with  reference  to  that 
which  forms  the  subject- matter  of 
the  tort,  the  amount  will  herecoiq>ed 
(i.  e.  cut  off  or  deducted)  from  the 
damages  awarded  to  the  plaintiff. 
Thus  where  a  disseisor  pays  the 
arrears  of  the  rent  charge  issuing 
out  of  the  land,  and  the  disseisee 
recovera  in  assize,  the  payment 
shall  be  recouped  from  the  da- 
mag^.  Diet,  per  Curiam,  J  non. 
Dyer,  9  b.  The  same  point  had 
been  decided  8  Ass,  fo.  90,  pi.  37, 
and  again  in  the  following  year, 
T.  9  E.  dy  fo.  8,  pi.  81,  to  prevent 
Gtrcnity  of  action.  And  the 
course  was  to  give  judgment  for 
the  full  damages,  and  at  the  same 
tame  to  award  that  the  payment 


Doctrine  of 
recouper. 


should  be  recouped  from  the 
amount,  3  H.  6,  Bro.  Abr. 
Damages,  pi.  9.  But  unless  the 
matter  of  recouper  be  expressly 
found  by  the  jury,  it  seems 
that  the  deduction  cannot  be 
made,  ib.  So,  where  the  heir  Dower, 
brought  assize  against  an  abator, 
who  had  endowed  the  wife  of  the 
ancestor,  the  plaintiff  had  judg- 
ment to  recover  two-third  parts  of 
the  land  and  his  damages,  the 
widow  to  retain  oue*third  part, 
and  a  third  part  of  the  damages 
to  be  recouped,  IS  Ass.  fo.  35,  pi 
SO.  lo  assize,  the  plaintiff  reco- 
vered the  land  without  damages, 
because  the  land  was  amended 
by  building,  and  this  was  found 
by  the  jury,  14  Ass.  fo.  41,  pi.  IS; 
T.  14  £.  3,  Fitz.  Damagesy  pi.  92, 
iemble  S.  C.  Damages  in  assize  Emblements 
were  recouped  in  respect  of  emblt' 
mentsy  (as  tu  which,  vide  antCf  ii. 
795,  734,  n.)  T.  S4  E.  3,  fo.  50, 
pi.  35.  If  tenant  by  elegit  commit 
wastei  the  value  of  the  waste  shall 
be  recouped  from  the  debt,  upon 
a  venire  facias  ad  computandum, 
&c.  iemble,  F.  N.  B.  58,  H. 


Amendment 
by  building. 


Tenant  by 
elegit 
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1834. 


"  Philfott  V,  Jones. 

The  vendor  of 

spirits  in  small  ASSUMPSIT  for  goods  sold  and  delivered.     Plea:  first, 

quanuties,  for  .  ,.1  j^ 

non  assumpsit;   secondly,  the  statute  24  Geo.  2,  c.  40,  s. 

12  (a).    The  particulars  of  the  plaintiff's  demand  stated,  that 

the  action  was  brought  to  recover  the  amount  of  a  bill  de- 


tbe  price  of 
which  he  is 
disabled  from 
recovering  by 
S4  Geo.  3,  c. 


40  s.  12  who  ''^c>'^^  f^^  ^9l'9  which  bill  contained  items  to  the  amount  of 


has  another 
demand 
against  the 
vendee,  may 
apply  a  pay- 
ment made  to 
him  by  his 
debtor  to  the 
price  of  the 
spirits,  unless 
at  the  time  of 
payment  the 
debtor  diiect 
a  different  ap- 


1 1/.  85.,  for  spirits  supplied  in  small  quantities.  At  the 
trial  before  the  deputy  of  the  sheriff  of  Middlesex,  it  ap- 
peared as  follows : — The  whole  of  the  original  claim,  includ- 
ing the  11/.  85.  for  spirits,  amounted  to  34/.  45.  6d.  The 
defendant  had  paid  on  account  the  sum  of  17/-;  and  at  the 
time  of  the  payment  nothing  was  said  either  by  the  plaintiff 
or  the  defendant  as  to  the  mode  in  which  this  payment 
should  be  appropriated,  nor  was  there  any  evidence  of  an 
appropriation  of  this  payment  to  a  particular  part  of  the 
propnation  of   jjj]|  ^^  ^^^y  ^\^^  before  action  brought;  but  it  was  now  con 

In  the  ab- 
sence of  such 
contempora- 
neous direc- 
tions by  the 
debtor,  the 
creditor  may 
so  apply  the 
payment  at 
any  time 
afterwards. 

And  a  jury 
may,  upon  the 
trial  of  an  ac- 
tion brought 
by  such  credi- 
toragainslthe  ""?   ""'O" 
debtor,  find 
that  buch 
appropriation 
has  been 
made,  al- 
though in  the 
Particulars  of 
emand  the 
plaintiff  has 
stated  that  the 
action  was 
brought  to  re- 
cover the  amount  of  his  bill,  being  the  whole  of  his  original  demand,  including  the 
chaises  for  spirits. 


tended,  for  the  plaintiff,  that  the  payment  to  the  extent  of 
11/.  8a.  should  be  applied  in  satisfaction  of  the  claim  for 
spirits;  and  for  the  defendant,  that  the  payment  could  not  at 
that  stage  be  appropriated  to  items  in  respect  of  which  the 
plaintiff  found  that  he  was  not  legally  entitled  to  recover, 
and  that  the  action  could  only  be  maintained  for  the  sum  of 
5/.  166'.  6d.,  being  the  residue  of  the  34/.  4s.  6^.,  after  de- 
ducting the  several  sums  of  1?/.  and  11/.  85.     The  jury. 


(a)  Which  enacts,  "  that  no  per- 
son shall  be  entitled  to  maintain 
or  suit  to  recover, 
either  at  law  or  in  equity,  any 
sum  or  sums  of  money,  debt  or 
demand  whatsoever,  for  or  on  ac- 
count of  any  spirituous  liquors, 
unless  such  debt  shall  have  been 
really  and  bona  fide  contracted  at 
one  time  to  the  amount  of  20s.  or 
upwards;  nor  shall  any  particular 
article  or  item  in  any  account  or 


demand  for  distilled  spirituous  li- 
quors be  allowed  or  maintained 
where  the  liquors  delivered  at  one 
time,  and  mentioned  in  such  ar- 
ticle or  items,  shall  not  amount 
to  the  full  value  of  20s.  at  the 
least."  As  to  this  enactment  see 
Scott  V.  Gillmore,  3  Taunt.  2?6; 
Jackion  v.  Attrilly  Peake,  N.  P. 
180;  Dawson  v.  Remnant^  6  Esp. 
N.  P.  C.  24;  Spencer  v.  Smithy 
3  Campb.  10. 
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under  the  direction  of  the  under-sheriff,  found  a  verdict  for        1834. 
the  plaintiff,  damages  1?/.  4$.  6d,,  and  said  that  the  plaintiff 
had  applied  the  money  paid  on  account  to  the  extent  of 
11/.  8s.  to  the  claim  for  spirits, 

Mansel  now  moved  for  a  new  trial,  or  to  reduce  the  da* 
mages,  pursuant  to  leave  reserved.  There  was  no  evidence 
of  an  appropriation  of  the  sum  of  !?/•  before  action  com- 
menced ;  but,  on  the  cootiary,  the  plaintiff  has,  by  his  parti- 
culars of  demand,  claimed  the  whole  amount  of  his  bill,  in- 
cluding the  illegal  items;  and  has  merely  given  credit  upon 
the  trial  for  the  I?/.*  which  shews  that  he  had  not  appro- 
priated it  to  any  particular  items  in  his  bill.  Therefore  the 
Court  cannot  say  but  that  the  action  is  brought  to  recover 
a  balance  of  17/*  45.  6d„  the  greater  part  of  which  is  for 
goods  illegally  supplied,  and  the  price  of  which  he  is  by 
law  prevented  from  recovering.  The  statute  of  24  Geo,  % 
c.  40,  s.  12,  ought  to  be  construed  strictly.  The  plaintiff 
should,  in  his  particulars  of  demand,  have  elected  to  appro- 
priate a  portion  of  the  payment  to  the  illegal  part  of  his 
demand,  and  not  having  done  so,  he  cannot  now  recover 
for  any  thing  more  than  the  balance  of  17/.  45.  Gd,y  reduced 
by  11/.  85.,  which  balance  is  51,  165.  6(/.  only. 

Lord  Denman,  C.  J. — If  the  action  had  been  brought 
for  the  11/.  85.  alone,  the  statute  would  have  prevented  the 
party  from  recovering.  But  that  is  not  the  case  here. 
The  action  is  brought  upon  the  balance  of  an  account 
which  certainly  contains  items  to  that  amount,  in  respect  of 
which  the  party  could  not  recover;  and  the  question  is, 
whether  money  having  been  paid  on  account,  and  no  specific 
appropriation  having  been  made  at  the  time  of  payment,  the 
jury  are  not  entitled  to  say  that  the  payment  to  the  extent 
of  the  1 1/.  8«.  has  been  appropriated  by  the  plaintiff  to  those 
items,  to  recover  which  he  cannot  obtain  the  aid  of  the  law. 
I  see  no  reason  whatever  why  they  should  not  so  find. 
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Taunton,  J. — I  think  that  there  should  be  no  rule. 
The  24  Geo.  2,  has  been  relied  upon  to  shew  that  a  part 
of  the  demand — in  respect  of  spirits  sold  and  delivered  in 
smaller  quantities  than  to  the  amount  of  205.  at  one  time — 
could  not  be  recovered  The  plaintiff  has  not  recovered  in 
respect  of  the  spirits,  for  I  consider  that  they  have  been 
excluded  out  of  the  verdict.  If  a  man  pays  money  to  his 
creditor,  and  does  not  at  the  time  state  how  he  will  have  it 
applied,  the  creditor  has  a  right  to  make  the  appropriation. 
Here  ill.  was  paid  by  the  defendant  generally ^  without 
making  any  application  of  it;  he  did  not  say,  I  pay  this 
sum  for  the  first  items  which  come  to  that  amount.  The 
plaintiff,  therefore,  had  the  right  to  make  the  application ; 
and  he  had  a  right  to  make  it  at  any  time  before  the  matter 
came  to  the  consideration  of  the  jury.  Here,  he  does  so. 
He  must  be  considered  as  having  said  *'  I  choose  to  apply 
11/.  85.  out  of  the  17/*  to  payment  for  the  spirits  which  I 
cannot  by  law  recover.'*  The  plaintiff,  therefore,  has  been 
paid  the  11/.  Ss.  which,  by  his  bill,  he  claimed  in  respect  of 
the  spirits;  and  therefore  the  action  was  not  maintained  for 
that  part;  and  therefore  it  is  not  within  the  statute.  There 
is  no  provision  in  the  act  forbidding  the  application  of  a 
payment  to  a  demand  of  this  sort. 


Williams,  J. — I  am  of  the  same  opinion.  The  de- 
fendant has  disarmed  himself  of  the  right  to  take  advantage 
of  the  statute,  by  paying  that  part  of  the  demand  which  the 
statute  would  have  prevented  the  plaintiff  from  recovering. 


(a).^.  being  indebted  tofi.on  bond 
(or  mortgage),  and  also  for  goods 
sold  and  delivered,  money  paid  by 
A,  generally  on  account,  shall  be 
taken  to  have  been  paid  towards 
discharge  of  the  bond  (or  mort- 
gage), because  it  carries  interest,  2 
Brownl.  107 ;  Heyward  v.  Jymax, 


Rule  refused,  (a) 

1  Vern.  24;  Anon.  J 2  Mod.  559. 

A.  and  B.  are  indebted  by  bond 
to  C,  to  whom  B.  is  also  indebted 
on  simple  contract.  An  account 
is  stated  between  JB.  and  C.  em> 
bracing  both  debts ;  and  B.  makes 
a  bill  of  sale  to  C.  towards  satis- 
faction of  the  whole  debt.    The 
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-money  arising  from  the  bill  of  sale 
shall  be  considered  as  paid  on  the 
footiog  of  the  preceding  account, 
and  applied  towards  discharge  of 
both  debts  in  proportion,  Terry 
w  Perrii  v.  ReAerts,  1  Vem.  34, 
2  Chan.  Cas.  84;  Styart  v.  Rooh 
land,  1  Shower,  216.  And  see 
Eatt  V.  Wood,  14  East,  243,  n.  (a); 


Goddard  v.  Cox,  2  Stra.  1194; 
Peters  v.  Anderson,  5  Taunt.  596, 
and  1  Marsh.  233;  Kirhyv.  Duke 
of  Marlborough,  2Maule&Sel.  18; 
Bodenham  v.  Purchas,  2  Bam.  & 
Aid.  39;  Simson  v.  Ingham,  3 
Dowl.  &  Ryl.  249, 252,  and  2  Barn. 
&  Cressw.  65;  Biggs  v.  Dwight,  1 
Mann.  &  Ryl.  309. 


iB34. 


BowLEBf  Gent,  one  &c.  v.  Brown. 

Assumpsit  for  work  and  labom*,  &c.  as  an  attorney, 
in  prosecuting  and  defending  suits,  &c.  Plea :  the  general 
issue.  At  the  trial  before  Lord  Denman,  C.  J.,  at  the  Mid- 
dlesex sittings  after  Hilary  term,  1834,  it  appeared  that  the 
plaintiff's  certificate  for  the  year  1830-1  having  expired  in 
November,  1831,  he  had  neglected  to  take  out  the  certifi- 
cate for  the  year  ending  on  the  15th  November^  183^,  until 
the  13th  or  14th  of  that  month.  This  action  was  brought 
to  recover  the  amount  of  a  bill  for  business  done^  as  an 
attorney,  in  August*  1832.  It  was  objected,  on  the  part  of 
the  defendant,  that  as  the  plaintiff  was,  at  the  time  of  the 
business  done,  acting  without  a  certificate,  he  was  incapa- 
ble of  maintaining  this  action.  His  lordship  overruled  this 
objection,  and  left  the  case  to  the  jury,  who  found  for  the 
plaintiff.  In  last  Easter  term  Carrington  (pursuant  to 
leave  reserved)  obtained  a  rule  nisi  for  a  nonsuit  or  new 
trial ;  against  which 


An  attorney 
may  maintain 
an  action  for 
business  done 
at  a  time 
when  he  was 
uncertificated, 
provided  a 
certificate  be 
taken  out  by 
him  before  the 
end  of  a  year 
after  the  ex- 
piration of  the 
period  to 
which  the  pre- 
ceding certifi- 
cate extended. 


Petersdorff  now  shewed  cause.  The  question  raised  by 
this  motion  is»  whether  it  is  necessary  that  a  practising 
attorney  should  take  out  a  new  certificate  at  the  very 
instant  on  which  the  former  one  expires — or  whether  a  cer- 
tificate, taken  out  at  any  time  within  a  year  from  that 
period,  is  to  have  a  retrospective  effect,  so  as  to  enable  the 
attorney  to  sue  for  his  fees  in  respect  of  business  done  in 

VOL.  IV.  c 
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CASES  IN  THE  KINO'S  BENCH, 
the  interiai.  The  answer  to  this  question  depends  entirely 
upon  the  acts ;  and  in  construing  these  acts,  it  is  necessary 
to  bear  in  miod  a  fact  which  appears  upon  the  face  of  thenij 
*-^that  the  penalties  and  incapacities  imposed  in  case  of  aon- 
compliance  with  their  provisions  are  imposed  with  a  view 
solely  to  the  increase  of  the  revenue,  and  not  with  any  view 
to  the  benefit  of  the  public.  The  first  enactment  which 
imposes  upon  attorneys  the  necessity  of  taking  out  an  an- 
nual certificate  is  the  25  Geo.  3,  c.  80,  s.7(a),  vihich  is 
essentially  the  same  as  the  late  enactment  of  37  Geo.  3, 
c.  90,  8.  30<ft),— upon   which,    together   with    the   31st 


(a)  By  which,  "  to  prevent  eva- 
sion in  the  payment  of  the  higher 
duties  imposed  by  this  act  by  so- 
licitors, attorneys,  notaries,  proc- 
tors, agents,  and  procurators,  who 
may  have  divers  places  of  resi- 
dence at  the  same  time,  within 
the  limiti  of  the  different  districts 
above  moitioned,''  it  is  declared 
and  enacted,  "  That  if  any  solici- 
tor, &c.  liable  to  any  of  the  rates 
or  duties  hereby  imposed  on  certi- 
ficatesy  shall  reside  in  any  of  the 
inns  of  coart,  or  in  the  cities  of 
London  or  Westminster,  or  the 
borough  of  SouthwaHc,  the  parish 
of  St.  Pancras  or  St.  Mary  le  Bone, 
or  within  the  bills  of  mortality,  or 
within  the  city  of  Edinburgh,  for 
the  space  of  forty  days  or  more 
in  any  one  year,  every  such  soli- 
citor &c.  shall  be  deemed  to  be 
resident  within  the  limits  last  men- 
tioned, within  the  true  intent  and 
meaning  of  this  act,  and  shall  be 
liable  to  the  bigber  duties  by  this 
act  imposed  on  certificates,  for 
and  during  such  time  as  he  shall 
continue  to  be  so  resident  for  the 
space  of  forty  days  or  more  in 
each  year,  notwithstanding  such 
solicitor,  &c.  shall  or  may,  at  other 


times  in  each  such  year,  reside 
elsewhere  without  the  limits  last 
aforesaid." 

{b)  "That  if  any  person  shall, 
in  his  own  name  or  in  the  name 
of  any  other  person  or  persons,  sue 
out  any  writ  or  process,  or  com^ 
mence,  prosecute,  carry  on,  or  de- 
fend any  action  or  suit,  or  any 
proceedings  in  any  of  the  courts 
aforesud,  fur  or  in  expectation  of 
any  gain,  fee  or  reward,  or  shall 
do  any  act  in  any  of  the  said 
courts  as  an  attorney,  solidtor, 
notary,  proctor,  agent  or  procura- 
tor of  such  court,  without  obtun- 
ing  a  certificate  in  the  manner 
hereinbefore  directed,  or  without 
entering  the  same  in  one  of  the 
courts  aforesaid,  wherein  such  per- 
son shall  be  admitted,  enrolled, 
sworn  or  registered  as  solicttor, 
attorney,  &c.,  or  shall  deliver  it  to 
any  person  at  the  said  head  office, 
any  account  contuning  a  place  of 
residence  as  the  place  of  his  reM- 
dence,  contrary  to  the  directioos 
of  the  said  act  (25  Geo.  3,  c.  80), 
with  intent  to  evade  the  payment 
of  the  higher  duties  of  5/.  by  the 
said  act  imposed,  every  such  par- 
son shall  for  every  soch  offence 
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ieclKHi  («)«  the  question  turns.  Upon  this  latter  act  it  is 
admitted  that  if  an  attorney  neglects  for  a  whole  year  to 
take  out  bis  certificate,  he  cannot  sue  in  respect  of  business 
done  as  an  attorney  during  that  year ;  but  it  is  submitted 
that  a  certificate  taken  out  toiihin  the  year  has  a  retrospec* 
tive  effect,  so  as  to  enable  him  to  sue  in  respect  of  business 
done  iu  the  interval.  If  the  Court  were  to  hold,  upon  the 
30th  section,  that  an  attorney  who  neglected  during  a  por^ 
tioH  of  a  year  to  take  out  his  certificate,  is  to  be  punished  for 
such  neglect  in  the  manner  contended  for,  and  the  Court 
were  yet,  under  the  dlst  section,  to  continue  to  re-admit, 
upon  payment  merely  of  a  nominal  penalty,  attorneys  who 
had  neglected  to  take  out  their  certificate  for  more  than  a 
year,  there  would  be  a  monstrous  incongruity.  l^Taunton^J. 
That  only  goes  to  shew  that  the  Court,  in  the  exercise  of  its 
discretion,  ought  to  impose  a  heavier  fine  upon  re-admission. 
But  it  is  not  the  fact  that  the  penalty  imposed  is  merely 
nominal:  at  least  not  in  cases  in  which  the  attorney  has 
practised  in  the  interim  without  a  certificate;  for  it  is  then(i) 
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fi)Heit  and  pay  the  sain  of  50/^ 
and  shall  be  and  is  hereby  made 
incapable  to  maintun  or  prosecate 
aay  action  or  tait  in  any  court  of 
law  or  equity,  for  the  recovering 
any  fee,  reward  or  disbursement, 
oa  account  of  prosecuting,  carry- 
ing oa  or  defending  any  action, 
soit  or  proceeding,  or  having  pro- 
secuted, carried  on  or  defended 
any  action,  suit  or  proceeding,  or 
any  matter  or  thing  relating  there- 
to^ witfaoat  tacb  certificate." 

(a)  **  That  every  person  admit- 
ted, &c  in  any  of  the  courts  as 
afcresaid,  who  shall  neglect  to  ob- 
tain his  ceitificate  thereof  in  the 
Biaaner  before  directed,  lor  the 
space  of  oa«  whole  year,  shall  from 
thenceforth  be  incapable  of  prac- 
tittog  in  bis  own  name  or  in  the 
aane  of  any  other  person  in  any 


of  the  said  courts,  by  virtue  of 
such  admission,  entry,  enrolment, 
or  register!  and  the  admission, 
&;c..  of  such  person  in  any  of 
the  said  courts  shall  be  from 
thenceforth  null  and  void:  Pro- 
vided always,  that  nothing  herein- 
before contained  shall  be  construed 
to  prevent  any  of  the  said  courts 
from  re-admitting  any  such  person 
on  payment  to  the  said  commis- 
sioners of  the  duty  accrued  since 
the  expiration  of  the  last  certificate 
obtained  by  such  person,  and  such 
further  sum  of  money  by  way  of 
penalty  as  the  said  court  shall 
think  fit  to  order  and  direct.'^ 

(6)  Where  the  attorney  had 
reason  to  believe  that  his  certifi- 
cate had  been  taken  out,  the  Court 
imposes  a  nominal  fine,  in  addition 
to  the  arrears. 

C2 
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frequently  heavy.  Lord  Denman,  C.  J.  It  is  only  upon  an 
intention  to  evade  the  duty  being  shewn  that  the  penalty 
attaches.  Mr.  Carrington,  is  not  that  conclusive  against 
you  ?     I  was  not  desired  to  put  the  intent  to  the  jury.] 

CarringtoTif  contrA.  It  is  submitted  that  ss.  IS  and  14  of 
the  54th Geo,3,  c.  144,  are  conclusive  to  shew  that  this  action 
cannot  be  maintained.  By  the  13th  section  it  was  enacted, 
that  all  attorneys,  8cc.  (who  would,  according  to  the  laws 
then  in  force,  be  bound  to  take  out  a  certificate  annually 
between  the  1st  November  and  the  last  day  of  Michaelmas 
term,)  should  thereafter  take  out  such  certificate  between 
the  15th  November  and  the  l6th  December  in  each  year. 
By  the  14th  section  it  was  enacted,  that  all  certificates  to  be 
taken  out  between  the  15th  November  and  the  l6th  De- 
cember should  be  dated  on  the  1 6th  November,  and  that 
all  certificates  which  should  be  taken  out  by  any  such  per- 
sons at  any  other  time  should  be  dated  on  the  day  on  which 
the  same  should  be  granted,  and  that  all  such  certificates 
respectively  should  have  effect  and  continue  in  force  from 
the  day  of  the  date  thereof  uniA  the  15th  November  follow- 
ing, both  inclusive,  and  no  longer.  Thje  latter  words  of 
the  14th  section  seem  expressly  intended  to  prevent  a  cer- 
tificate, taken  out  after  the  ]6th  December,  from  taking 
effect  from  the  15th  November  preceding.  [Patteson,  J, 
It  may  be  admitted  that  until  the  certificate  is  taken  out, 
the  party  is  uncertificated ;  but  it  is  only  the  wilful  uncer- 
tificatedness  which,  under  the  30lh  section  of  37  Geo.  3, 
disables  an  attorney  from  suing.]  The  words,  ''with  intent 
to  evade  the  higher  duties,"  do  not  apply  to  the  disabling 
part  of  the  section.  That  part  of  the  section  says  only  that 
an  attorney  shall  not  sue  for  fees  for  business  done  in  rela- 
tion to  any  action  " without  such  certificate  as  aforesaid" 
[Lord  Denman,  C.  J.  That  argument  will  not  hold  good. 
It  may  perhaps  be  a  question  whether  the  words,  ''with 
intent  to  evade  the  higher  duties  of  5/.  by  the  said  act 
imposed,"  do  not  refer  to  the  delivering  an  "  account  con- 
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taining  a  place  of  residence  as  the  place  of  his  residence/ 
contrary  to  the  directions  of  the  act  25  Geo.  3."  Patte- 
son,  J.  By  the  1st  section  of  25  Geo.  3,  c.  80«  stamp  duties 
are  to  be  charged  upon  the  certificates  of  attorneys,  of  dif- 
ferent amounts,  according  as  the  place  of  residence  of  such 
attorneys  shall  be  within  the  metropolis  or  in  other  parts. 
As  attorneys  residing  in  London  are  liable  to  be  charged 
with  higher  duties^  the  words  in  the  30th  section/ which 
have  been  referred  to^  may  perhaps  have  been  intended  to 
apply  only  to  what  is  said  as  to  giving  an  incorrect  statement 
of  the  place  of  residence.  Lord  Denman,  C.  J.  As  the 
words  come  after  both  the  omissions  which  by  this  clause 
are  made  penal,  that  which  precedes  ought^  I  think,  to  be 
limited  by  them,  notwithstanding  the  doubt  which  is  created 
by  the  use  of  the  word  •'  higher.**  Taunton,  J.  The  statute 
is  quite  penal  enough,  however  limited  the  construction 
put  upon  it  may  be.] 
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Lord  Denman,  C.  J. — This  rule  must  be  discharged. 
It  is  certainly  possible  that  the  legislature  may  have 
intended  to  use  these  words,  ''with  intent  to  evade  the 
higher  duty,''  with  reference  only  to  that  kind  of  omission 
on  the  part  of  an  attorney  which  falls  within  the  former  act 
of  parliament,  which  makes  the  higher  duty  to  depend  upon 
certain  facts,  which  do  not  come  in  question  here; 
but  if  that  was  the  intention  of  the  legislature,  they  have 
failed  to  effectuate  it.  The  words  are  not  so  placed  in  the 
sentence  that  they  can  be  construed  to  be  confined  to  that 
class  of  omissions  only  provided  against  by  the  former 
statute.  The  words  are  inserted  in  the  clause,  after  two 
omissions  have  been  mentioned,  in  such  a  manner  that  they 
must,  I  think,  be  made  applicable  to  both  the  omissions ; 
and  therefore  it  is  necessary,  in  order  to  bring  a  party 
making  either  of  the  omissions  mentioned  under  the  penal 
consequences  of  the  act,  that  there  should  have  been  an 
intent  to  evade  the  payment  of  the  duty.  If  a  bad  motive 
were  not  necessary  to  bring  a  party  within  the  provision  of 


M  CASES  IN  THE  KlNO*S  BENCH, 

18S4.        the  act^  an  attorney  might  be  liable  to  a  penalty  of  50/.  and 
to  disability  for  not  having  taken  out  his  certificate,  even 


BowiEa 


Bftoinr. 


tK  though  it  should  be  shewn  to  have  arisen  from  the  merest 

accident  occurring  to  his  servant  or  to  his  agent.  This,  I 
think,  never  could  have  been  the  intention  of  the  act ;  and 
k  is  very  reasonable  that  the  provision,  making  it  necessary 
to  ahew  an  inieniion  to  evade  the  duty,  should  be  applica* 
b)e  to  both  the  omissions  which  are  made  penal. 

The  54th  Geo.  3,  makes  no  difference,  except  as  to  tke 
time  when  the  certificate  is  to  be  taken  out. 

Taunton,  J. — I  entirely  concur  in  my  lord's  opinioa; 
and  I  am  very  glad  that  the  law  of  the  case  coincides  with 
the  justice  of  it. 

Patteson,  J,  and  Wiluams,  J.  concurred* 

Rule  discharged. 


Birch,  Administrator  of  Vincent,  deceased,  v.  Dawson 
and  another. 

Under  be-  DETINUE  for  two  looking-glasses  and  a  book-case. 
i^almdjJ^  ^'®*-  °^"  detinent.  At  the  trial  before  Littkdale,  J.  at 
furniture  to  A.  the  Middlesex  sittings,  tke  following  facts  were  proved: 
hSldgii^sr'  May,18Sl.  George  Daww»  bequeathed  to  G. P. Daw50#i, 
fvmUure,  and  F.  Bossjf,  bis  leasehold  messuage,  No.  24,  Brompton 
£.,  A.  is  en-  Square,  Middlesex,  with  the  grates,  stoves^  coppers,  locks^ 

tided  to  chim-  \^\ts,  keys,  bells,  and  other  jfb/tire«  2Lnd  fixed  furniture 

nev"Sti&8S6s 

and  book-       therein,  and  ako  the  household  goods^yi/rni^ure,  plate^ linen, 

oises  fastened  j^^^^  ebina»  wine,  and  liquors*  which  shouM  be  therein  at 

oy  screws  ^  ■ 

and  brackets    the  time  of  his  decease, — upon  trust  as  to  the  said  mes- 

of  the  bouse    '^^S®>  fixtures,  and  fixed  furniture,  to  permit  £4  5.  Vincent 
ZA fixed Jwmir>  (q  liave  the  use  and  enjoyment  thereof  during  her  life;  and 

Under  a  beooest  of  a  leasehold  house,  <*  with  the  grates,  stoves,  coppers,  locks,  bolts, 
keys,  bells,  ana  other  ^<are«  and  fiied  furniture  therein^^  chimney-glasses  and  book- 
cases fastened  to  the  wall  by  means  of  brackets  and  screws,  do  not  pass. 
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IS  to  tbe  housebold  goods,  fomiture,  plate^  UneD,  ckim,        1834. 
books,  wine,  and  liquors,  and  other  properties  in  that  i 


BiKca 
su^e»  aot  being  comprehended  under  the  preceding  terms  «. 

**  fixtures  and  fixed  fi&miture,*' — in  trust  for  the  said  £.  D^^«w 
S»  v.,  absolutely,  as  her  own  property.  At  the  testatoi^s 
death,  the  looking-glasses  and  the  book-case  were  in  the 
honse  in  Brompton  Square.  The  looking-glasses  stood 
opon  chimney-pieces,  and  were  slightly  fastened  to  the  wall 
by  a  nail  on  each  side;  the  book-<;ase  was  also  slightly  fixed 
to  the  wall  by  brackets  and  screws.  £.  S.  V.  died  shortly 
after  the  testator,  and  in  this  action  the  chimney-glasses  and 
book-case  were  claimed,  as  included  in  that  part  of  the  be- 
quest which  ga^e  her  an  abtolute  property.  The  learned 
judge  nonsuited  the  plaintiff. 

6.  T.  Wkiie  now  moved  for  a  new  trial.  The  avtides 
clttflB^  passed  to  E.  S.  Vincent  absolutely  as  '^  furniture/' 
and  not  for  her  life  only,  as  ''  fixtures,  or  fixed  furniture." 
By  the  enumeration  of  grates,  stoves,  coppers,  8cc.  which 
precedes  the  **  other  fixtures  and  fixed  fumitare,"  the 
meaning  of  the  latter  words  is  confined  to  things  ^mdem 
gin£ri$9  although  taken  alone  they  might  bear  a  more  ex- 
tensive  signification.  The  fixtures  enumerated  are  fixtures 
which  are  asuaHy  fixed  to  the  building  by  mortar>  or  are 
necessacy  for  the  convenient  occupation  of  the  house.  The 
cluomey-glasses  and  book-case  do  not  fall  withm  either  of 
these  descriptions.  In  Lewis  v.  Rogers  {a).  Lord  LjfwB^ 
kurst,  C.  B.,  alluding  to  the  rule  as  to  matters  ejusdem  ge- 
neris, saysy  "  the  eases  decided  upon  that  rule  are  where 
parf«CT»2ar  words  are  used,  followed  by  general  words;  in 
which  the  latter  are  held  to  extend  only  to  matters  ejusdem 
generis."  The  difiiculty  felt  by  the  learned  judge  at  the 
trial,  arose  from  the  use  of  the  term  *^  fixed  furniture/'  in 
aiJiii^H  to  that  of  ''  fixtures."  It  is  submitted  that  they 
both  mean  the  same  thing.  If  the  lease  had  expired,  and 
both  had  been  allowed  to  remain  on  tlie  premises^  both 

<a)  i  CroBipt.  Mess.  &Bosc.  SS. 
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would  have  ''  become  a  gift  in  law  to  him  in  reversion/' 
Pool's  case  (d).  [Lord  Dernnan,  C.J.  That  is  not  the  test. 
The  question  here  is,  what  was  the  intention  of  the  testator^ 
as  far  as  it  can  be  collected  from  the  will.]  In  Beck  v.  Re- 
bow{b),  it  was  held  that  hangings^  chimney-glasses,  or  pier- 
glasses,  are  matters  of  ornament  znA  furniture ^  and  do  not 
go  with  the  house.  There  was,  in  that  case,  a  covenant  to 
grant  all  the  fixtures  upon  the  staircase,  over  the  doors 
and  chimney-pieces,  and  all  things  fixed  to  the  freehold  of 
the  messuage;  and  although  the  articles  in  question  were 
fixed  with  nails  and  screws  to  the  walls,  they  were  held  to 
be  only  matters  of  ornament  and  furniture^  and  not  within 
the  covenant.  By  "  fixtures  and  fixed  furniture"  all  things 
only  which  vieve  fixed  to  the  freehold  and  necessary  to  the 
occupation  of  the  house,  must  have  been  intended  to  be 
designated.  There  can  be  no  distinction  between  **  fix- 
tures'' and  **  fixed  furniture."  These  articles  do  not  come 
within  the  meaning  of  the  words  used^  Alien  v.  Jllen{c). 


Lord  DbnmaNi  C.  J. — ^Three  sorts  of  things  being  men- 
tioned in  this  will — fixtures^  fixed  furniture,  and  furniture,-^ 
we  must  inquire  what  sense  the  testator  meant  to  apply  to 
each  of  these  expressions.  It  seems  to  me  that  by  "  fixed 
furniture/'  the  testator  must  have  meant  furniture  in  itself 
of  a  movable  nature^  but  which  was,  in  point  of  fact,  fixed 
to  the  wall ;  and  I  think  these  articles  come  precisely 
within  that  meaning. 


Taunton,  J. — I  quite  agree  that  the  glasses  and  book- 
case are  not  ejusdem  generis  with  the  things  specifically 
enumerated.  The  only  question  is,  whether  they  come 
within  the  meaning  of  the  expression  ''  fixed  furniture." 
It  is  clear  that  the  testator  meant  to  pass  something  more 
than  ordinary  fixtures.  The  articles  claimed  come  within 
the  denomination  of  ''furniture."    The  glasses  are  fastened 

(a)  1  Salk.  368.  (b)  1  P.  Wms.  94. 

(b)  Mosele/s  Rep«  112;  and  see  Amos  &  Ferrard  onFixtureSi  200|  201. 
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by  a.  nail,  and  the   book-case  by  brackets  aad  screws.        1834. 
This,   I   think,    made   them  Jixed;    therefore,    they    are        » 

J*  •  •  jdirch 

"  fixed  furniture,"  and  within  the  terms  of  the  bequest.-  o. 
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Patt£Son,  J. — ^The  testator  has  used  a  uew  expression^ 
and  must  have  intended  to  attach  some  peculiar  meaning 
to  it.  These  things  come  precisely  within  what  he  must 
have  contemplated,  as  far  as  I  can  judge.  I  think  that  the 
very  viords  used  in  the  will,  defeat  the  argument  on  the 
subject  of  matters  ejusdem  generis.  If  it  had  stood  "  and 
other  fixtures"  alone,  there  might  have  been  weight  in  the 
argument;  but  here  the  expression  ^*  and  fixed  furniture 
therein''  which  follows,  to  my  mind,  entirely  defeats  it. 
The  other  fixtures  must,  perhaps,  be  ejusdem  getteris;  the 
fixed  furniture  need  not  be  so. 

Williams,  J. — ^The  terms  fixtures  and  fixed  furniture 
are  ased  in  a  manner  which  precludes  the  supposition  that 
they  were  used  as  synonimous  expressions.  These  articles 
come  within  what  was  in  all  probability  the  precise  meaning 
of  the.  testator. 

Rule  refused. 


Doe,  on  the  demise  of  Bullen,  v.  Mills. 

Ejectment,  tried  before  Lord  Denman,  C.  J.  at  the  a.  having, 

last  Dorset  assizes,  for  a  strip  of  land  lying  on  the  side  of  "^^^^  ™^' 

a  road  which  ran  between  two  estates  in  which  BuUen  and  land  and 

Mills  were  respectively  interested,  —  the  estate  of  Mills  aSfrwi^slfo-' 

being  nearest  to  the  locus  in  quo.    One  Williams,  having  cepts  a  lease 

entered   upon  this  strip  of  land  without  any  title,  and  f^^  2.    C, 

built  a  cottage  upon  it,  was  prevailed  upon  by  Bullen  to  cla^^ng  *e 

take  from   him  a  lease  by  indenture  for  a  term  of  99  own,  pays  to 

A.  9QL  to  i^ve 

up  the  possession  to  mm. 

Held,  (in  ejectment  on  the  demise  of  JB.  against  C.)  that  A,  has  estopped  himself  from 

controverting  the  title  of  B.,  and  that  C.  is  bound  oy  the  estoppel,  as  having  come  in 

under,  and  received  the  possession,  from  B. 
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1834.        years  detenniiiable  upon  three  KresCa).    The  indenture  of 
^^^      ^"••e  was  produced  at  the  trial. 

BuLLEM  Subsequently^  and  about  six  years  ago«  Milb  daimed 

MiLw  ^^^  ^'^*®  **  ^^^  property,  and  in  order  to  induce  Williams 
to  quit  the  possession,  offered  him  90t.  This  offer  fPtV- 
Uana  accepted,  and  quitted  the  cottage ;  but  no  notice  was 
taken  of  the  lease.  Ac  the  trial,  Milh  proposed  to  shew 
that  the  cottage  belonged  to  him  as  owner  of  the  a^oining 
property.  It  was  objected,  that  this  evidence  was  inad- 
missible, as  the  defendant  came  in  under  Williams,  who 
was  BulkfCs  tenant,  and  that  therefore  MiUs  could  not 
dispute  the  title  of  Bulkn,  who  was  kis  landlord.  As 
an  authority  for  this  position.  Doe  v.  Lady  StmfthelJS)  was 
cited.  The  lord  diief  justice  rejected  the  evidence  as 
inadmissible;  and  the  plaintiff  obtained  a  verdict. 

Erie  now  moved  for  a  new  trial.  The  defendant  ought 
to  have  been  allowed  to  adduce  the  evidence  which  he 
proposed  to  give.  Doe  v.  Lady  Smythe  is  dearly  distin- 
guishable from  the  present  case.  There,  the  tenant  in 
possession  did  not  appear  to  defend;  and  it  vras  pnyved 
that  he  came  into  possession  under  an  agreement  with  the 
lessor  of  the  plaintiff^  for  a  term  of  years  which  was  ex- 
pired, and  had  paid  rent  to  him  and  afterwards  disclaimed ; 
and  it  was  held  that  the  defendant  could  not  defend  as 
landlady  of  the  tenant  in  possession.  Here,  Williams  in 
the  first  instance  took  the  cottage  as  a  trespasser.  Bendes, 
mtit  it  be  shewn  that  Bullen  was  in  the  actaal  possessioo 
of  this  strip  of  land,  it  is  to  be  presumed  that  it  belonged 
to  Milhy  die  owner  of  the  adftnning  land.  MMs  claimed 
Ae  property  adversely ^  and  gave  WiUkasn  20/.  for  the 
purpose  of  indncing  him  to  quii  the  possession,  not  as 
intending  to  pmrckase  kis  lease. 

(•)  The  term  had  not  expired  alive.    As  to  the  materiality  of 

by   eAmion    of  time,    and    no  the  cmUitnumce  of  the  tenn,  in 

evideace   baTing   been  given   of  raspect  of  tbe  eaUoppel  created  by 

the  deaths  of  the  ceitemx  fite  ties^  the  Icase^  side  jN»r,  ^,  n.  (fy 

they  ivottld  be  pftstUDed  to  be  (h)  4  Maole  &  Selw.  347. 
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Lmrd  Denman,  C.J. — I  think  we  ought  not  to  graot 
any  rule  in  this  case.  If  evidence^  such  as  was  here  ten* 
tiered,  conld  be  permitted  to  be  given,  there  would  be  an 
end  of  the  rule  that  a  tenant  cannot  contravene  his  ^mci- 
hrtTi  title  ;  for  a  tenant  wonld  have  nothing  to  do  but  to 
fori  with  the  property  to  somebody^  who,  when  defending 
his  own  possession,  might  shew  what  was  the  original  title. 
This  was  the  opinion  1  formed  at  the  trial,  and  1  see  no 
reason  to  change  my  opmion. 

Tavnton,  J. — It  has  been  contended,  that  this  is  not 
the  case  of  a  temami  who  disputes  the  title  of  his  Usmr. 
I  think  that  Mr.  Erie  has  failed  to  shew  that :  and  I  do 
not  think  the  distinctions  are  well  founded  of  which  he 
wishes  to  avail  himsdf.  It  appears  to  me  that  MUls  has 
put  himself  in  the  situation,  and  sustains  the  character 
thereby^  of  msignee  of  die  lease ;  and  having  therefore 
accepted  the  lease  in  that  way,  he  is  as  much  esfeopiied 
from  disputing  the  title  of  Bullen,  the  lessor,  as  WUkami, 
the  immeiiait  lessee  of  Bullem,  would  have  been.  He 
stands  for  all  purposes,  for  better  and  for  worse,  in  the 
shoes  of  WilSwm;  and  if  WilUaan  was  estopped  from 
dispniing  the  tide  of  Btdkn,  so  also  is  Mills. 

Pattsson,  J. — It  seems  to  me  that  thb  case  is  not  to 
be  distinguished  from  that  of  Dee  v.  Lad^  Smiths.  Mr. 
Erie  has  endenvonied  to  do  so»  but  I  think  he  has  foiled. 
In  the  first  place,  he  contends  that  Williams  would  not 
have  been  prevented  from  setting  up  any  title  here, 
becawse  Williams  was  not  le^  tn  by  the  present  lessor  of 
the  plaintiff.  Now  it  iqipears  that  Williams  came  in^  not 
under  anybody  ebe,  but  by  taking  possession  of  a  piece 
of  land  to  which  he  had  no  right,  and  erecting  a  cottage 
without  the  leave  of  any  one  at  all;  and  when  Bullen 
comes  and  says,  **  this  is  my  land,  you  had  no  right  to 
erect  a  cottage  here,''  he  acquiesces  in  this  statement,  and 
takes  it  bom  him  as  lessee.    This  seems  to  me  to  be  the 
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1834.  same  thing  as  if  Williams  bad  originally  come  in  with  the 
leave  of  BuUen.  In  truth  he  takes  the  land  from  BuU 
len :  consequently,  Williams  could  not  dispute  the  title  of 
Bullen,  and  therefore  the  only  question  is,  whether  the 
defendant  came  in  under  Williams  ?  Now  he  is  said  not 
to  have  come  in  under  WiUiams,  because  Williams  refused 
to  give  up  the  possession  to  Mills,  whereupon  the  latter,  in 
order  to  induce  Williams  to  quit,  gives  him  £0/.  That  was 
either  a  collusive  bargain  between  Mills  and  Williams  for 
the  purpose  of  enabling  Mills  to  dispute  the  landlord's  title, 
or  a  purchase  of  Williams^s  interest;  and  in  either  view  of 
the  case.  Mills  cannot  dispute  the  landlord's  title, 

Williams,  J. — I  am  of  the  same  opinion.  It  appears 
that  Mr.  Erie  presented  this  to  my  lord  at  the  trial,  upon 
the  same  ground  upon  which  he  has  attempted  to  sustain 
his  motion  to-day.  That  ground  is  not,  in  my  opinion, 
tenable.  It  appears  to  me  that  this  is  a  case  which 
comes  within  the  rule  that  a  party  is  precluded  from  dis- 
puting the  title  of  the  person  under  whom  he  obtains 
possession;  for  upon  the  present  occasion,  there  being 
some  doubt  with  regard  to  the  title  to  the  property  in 
question,  Mills  purchases,  for  a  given  sum  of  money,  the 
interest  of  Williams,  who  was  possessed  immediately  under 
Bullen,  and  held  a  lease  from  him.  I  do  not  think  that, 
after  having  got  into  possession  in  such  a  way,  he  should 
be  allowed  to  have  second  thoughts,  and  say  that  all  that 
has  been  done  was  idly  done,  and  that  really  he  had 
nothing  to  do  with  any  holding  under  Bullen.  That  cannot 
be  allowed.  I  consider  this  case  to  be  within  the  principle 
of  that  (a)  to  which  allusion  has  been  made. 

Rule  refused  (6). 

(o)    Doe  d.  KHigkt  v.   Liufy  the  plaintifi;  and  Pvii^  fur  the  de- 

&iy<Ae,  suprd,  S6;    ace.   Doe  d.  fendant,)  shortly  staud,  Adams, 

Harmood  v.  Uppencott,  Bart.,  be-  Ejectm.  2d  edit.  930. 

fbra  Wood,  B.,  at  chambers,  July,  (6)  Miils,  who  had  received  the 

1817,  (Afaiuiii^;  for  the  lessor  of  possession  from  WiUiamt,  not  ab 
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imiio  bat  fry  coniract,  could  stand 
in  no  better  position,  in  respect  of 
a  possession  so  acquired,  than  WU' 
Uams,  WUliami  having  taken  a 
lease  bjf  indenture,  was,  during  the 
continaance  of  the  term  thereby 
created  and  accepted,  estopped 
from  denying  the  title  of  Bidien 
his  lessor,  whether  he  obtained  the 
potKSMion  from  Btdien  or  not;  Litt. 
sec  58;  Co.  LitL47  b. 

''  In  no  case  can  a  lessee  by  in' 
denture  defeat  the  lease,  except  by 
an  entry  made  by  a  stranger;** 
per  Danby,  C.  J.  in  The  Abbot  of 
Bekam  v.  TTie  Prior  of  Michel- 
ham,  T.  9  H.  6,  fo.  48,  pi.  14, 
'^  Id  a  lease  by  indenture,  both 
parties  are  concluded  to  say  the 
contrary  but  that  the  lessor  had  the 
land  ta  potsesnon  to  pass,  and  that 
it  pa$9ed  in  pottettum  according  to 
the  tenor  of  the  lease,"  Per  un 
apprentice  {Plowden  himself)  ar- 
goendoy  in  Smith  v.  Stapleton, 
Plowd.  434  a. 

If  the  lease  to  Williams  had 
been  by  deed  poll  (M.  90  £.  3,  fo. 
10,  pi.  8,  ace.  per  Littleton,  J.,  Co. 
Litt.  47  b)  or  by  parol,  or  if  the 
lease,  though  by  indenture,  had 
expired  before  the  bringing  of  this 
ejectment,  it  might  have  been 
doubted  whether  the  acceptance 
of  the  lease  would  have  been 
more  conclusive  against  the  lessee 
than  an  attornment  and  payment 
of  rent;  which  if  made  to  a  party 
from  whom  the  possession  had  not 
been  originally  derived,  wonld  cre- 
ate no  estoppel.  Roger$Y,  Pitcher, 
6  Taunt.  903,  1  Marsh.  541 ;  Gra- 
vrnor  v.  Woodhouse,  1  Bingh.  38; 


2  Bingh.  71;  7  B.Moore,  289; 
9  B.  Moore,  148.  By  distinguish- 
ing between  estoppel  by  indenture, 
which  ceases  with  the  cesser  of 
the  term,  and  estoppel  by  accept- 
ance of  possession,  which  con- 
tinues till  that  possession  has  been 
restored  to  the  party  from  whom 
it  was  received,  all  the  cases  will 
be  reconciled.  And  see  Co.  Litt. 
41,  n.  SS7;  ibid.  55,  n  379,  373; 
Keilwey,  65;  Anon.  1  Leon.  156; 
Mitfbrd,  Plead.  115;  1  Madd.  Chk. 
177, 178;  Homan  v.  Moore,  4  Price, 
5 ;  Dungey  v.  Angove,  9  Ves.  jun. 
304;  Cowtan  v.  miliams,  9  Ves, 
107;  Clarke  v.  Byne,  13  Ves.  383, 
385,  386;  Balls  v.  Westwood,  9 
Campb.  1 1 ;  post,  82,  note  (a). 

Unless  WUUams\  possession  be 
considered  as  derived,  not  from 
the  person  who,  having  title,  had 
power  to  confer  that  possession, 
but  from  any  party  whom  Williams 
might  thereafter  choose  to  recognize 
as  landlord,  this  difficulty  appears 
to  present  itself— fiti//!ni,  by  treat- 
ing Mills  as  assignee  of  Williams, 
admits  that  his  own  right  of  entry 
was  suspended  during  the  term. 
But  by  bringing  ejectment,  BuUen 
in  effect  asserts  that  the  term  was 
forfeited  by  a  disclaimer  of  tenan- 
cy on  the  part  of  the  assignee  an- 
tecedent to  the  demise  laid  in  the 
declaration.  Then  BulUn,  hav* 
ing  elected  to  treat  the  term  as 
determined  by  forfeiture,  seems 
to  have  abandoned  the  right  of 
saying  tbat  Mills  was  bound  by 
the  estoppel,  the  force  of  such  an 
estoppel  being  spent  as  soon  as 
the  term  expires. 


1834. 
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s^^^  LoHD  I?.  Cross  and  others. 

Whew  a  de-  ^^0  WLES  moved  for  leave  to  issue  a  writ  or  writs  of 

fendant,  after  execution  against  the  defendants  under  the  following  cir- 

M^actionin  cwnstattces.    The  action  was  brought  in  the   Common 

the  Common  Pleas  at  Lancaster,  and  judgment  recovered  therein,  and 

caster,  has  re-  the  defendants  had  removed  out  of  the  County  Palatine. 

moved  Am        By  4  &  o  Will.  4,  c.  62,  s-  31,  it  is  enacted,  that  whenever 

perton  out  of        "^  ^  .     •        i  •  i         *  int. 

the  jurisdic-     a  defendant  m  any  suit  m  which  judgment  shall  be  reco- 

Counf  Pala.  ^^^^^  *°  ***^  Coutt  of  Common  Pleas  at  Lancaster,  <Aa// 
tine,  a  superior  remove  his  person  or  goods  out  of  the  jurisdiction  of  the 
an  affidan^of  ***^  Court,  it  shall  be  lawful  for  any  of  the  superior 
these  facts  Courts  at  Westminster,  upon  a  certificate  from  the  Prodio* 
shewing  that    notary  of  the  Court  of  C.  P.  at  Lancaster,  of  the  amount 

he  has  also  re-  ^f  judirment  obtained  in  such  action,  to  issue  a  writ  or 

moved  his  jo  ^  * 

goods,)  will,      writs  of  execution  thereupon.     In  this  case  the  certificate 

W^^4  c  62    ^^  ^^^  Prothonotary  had  been  obtained;  and  the  affidavit 

s.  31,  order  a   stated  that  the  defendants  had  removed  out  of  the  County 

tisl^adendum    Pftl^riue,  but  did  not  state  diat  the  defendants  had  removed 

to  issue.  f  Aa>  goods:  and  LittledaU,  J.,  before  whom  the  motion  was 

first  made  in  the  Bail  Court,  was  of  opinion  that  the  affi- 

davit  was  insufficient  in  that  respect.     His  lordship  relied 

on  the  form  of  affidavit  given  by  Mr.  Tidd.{a) 

Knowles  argued  in  support  of  his  motion.  The  terms  of 
4  8c  5  Will.  4  have  been  complied  with.  All  that  the  present 
statute  requires  previously  to  the  issuing  of  a  writ  of  execu- 
tion is,  that  the  defendant  should  have  removed  either  his 
person  or  his  goods  out  of  the  jurisdiction  of  the  Court  of 
the  County  Palatine,  and  the  affidavit  shows  that  these  de- 
fendants have  removed  their  persons.  The  form  in  l'id<Ps 
Form8{b),  referred  to  by  LittledaU,  J.,  is  framed  upon  the 
statute  33  Geo.  3,  c.  68,  s.  1,  the  words  of  which  are(c) 
more  general,  and  di£fer  from  those  of  the  statute  now  in 
force. 

(a)  Tidd's  Forms,  6th  ed.  154.        final  judgment  shall  be  obtained 
(6)  lb.  Sed  vide,  ib.  450.  in  any  action  or  suit  in  any  of  the 

(c)    "  That  in  all  cases  where      said  courts,  it  shall  and  may  be 
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The  Court  were  of  opinion  that  the  mfiidavit  w«8  snflB- 
cient  to  warrant  the  issaing  of  a  writ  of  execution  against 
the  person,  and  directed  a  capias  to  issue. 

Rnle  absolute  granted  in  die  first  instance. 
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lawful  to  and  for  any  of  His  Ma- 
jtttj's  Courts  of  record  at  West- 
minster, upon  affidavit  made  be- 
fore a  judge  or  commissioner  au- 
thorized to  take  affidavits  in  such 
Coorty  and  iiled  thensn,  of  sabh 
ja4eaM9ift  bong  obtaioedyand  diii- 
g^t  search  and  inquiry  having 
been  made  after  the  person  or 
penons  against  whom  such  final 
jgdcnMot  shall  be  obtained,  or 
bis,  her,  or  tbeir  efieots,  and  of 
eiecntion  having  issued  against 
the  penon  or  persons  or  effects,  as 
the  case  may  be,  of  such  person 
or  parsons  against  whom  such 
final  judgment  shall  be  obtained. 


and  that  the  person  or  persons,  or 
effects  of  such  person  or  persons, 
are  not  to  be  found  within  the  jo- 
risdiction  of  such  court,  to  cause 
a  transcript  of  the  record  of  the 
said  judgment  to  be  removed  into 
such  Court  at  Westminster,  and  to 
issue  writs  of  execution  thereupon 
to  the  sheriff  of  any  county,  city, 
liberty,  or  place,  against  the  person 
or  persons,  or  efiects  of  such 
person  or  persons,  against  whon 
such  final  judgment  shall  be  ob- 
tained, in  such  manner  as  upon 
judgments  obtained  in  the  said 
CoorU  at  Westminster." 


t8S4. 


RupPELli  and  another  v.  Robebts  and  Dempsey. 
M  A.,  tit  the  sug- 

ASSUMPSIT  for  goods  sold  and  delivered,  and  on  the  eestion  of  B,, 

common  money  counts.     Plea,  by  Dempsey,  the  general  oJdereTcai^ 

issue.    Judgment  by  de&ult  against  Roberts.    At  the  trial  of  tiinberof  C. 

before  Lord  Dernnan,  C.  J.,  at  the  London  sittings  after  made  out  in 

the  last  term,  the  plaintiflFs  sought  to  recover  550/.  Ids.  the  ^®  »*?®  ?f„ 

.  .  .  .  -4.,  and  a  bill 

price  of  a  cargo  of  timber  shipped  by  them  in  April,  1834.  of  exchange  is 

Dempsey  was  a  timber  broker  at  Liverpool*  at  whose  sug-  ^^^  for  uie 

gestion   Roberts    wrote    a    letter,    ordering    the    timber,  amount  of  the 

Roberts  accepted  and  paid  a  bill  of  exchange  drawn  by  j^paid  by!5. 

Dempsey  for  the  amount  of  the  freight.    The  invoice  was     I"  ^  action 

■  1  F^.  ^.,  •  ^        brought  by  C. 

also  made  out  to  Roberis.     Evidence  was  given  to  shew  against  ul.  and 

B.  for  the 
price  of  tbe  goods,  it  is  competent  to  C.  to  shew  that  A,  and  B.  were  jointly  interested 
m  the  purchase. 
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1834.        ^^^  ^be  defendants  vnexe  jointly  interested  in  the  shipment 
^"^^^^^^^      It  was  objected,  on  behalf  of  Dempsey,  that  as  the  plaintifis 
and  another    ^^^  originally  contracted  with  Roberts^  they  could  not  now 
9-  make  Dempsey  a  party  to  the  contract.     Lord  Denman 

and  DsMPSEr.  overruled  the  objection,  and  a  verdict  was  found  for  the 
plaintiffs.  Leave  was  however  given  to  the  defendant 
Dempsey  to  move  to  set  the  verdict  aside,  and  enter  a  non- 
suit. 


W.  H.  Watson  now  moved  accordingly.  The  order  for 
the  goods — the  invoice  for  them — and  the  bill  of  exchange 
for  the  payment  of  the  freight,  are  all  made  out  in  the 
name  of  Roberts.  This  was  clearly  a  contract  with 
Roberts;  and  the  plaintiffs  cannot  now  treat  another  person 
as  a  joint  contractor.  It  is  wholly  unlike  the  case  of  a 
concealed  partner.  [Patteson^  J.  Suppose  the  case  of  a 
secret  partner, — would  the  circumstance  of  the  letter,  bill, 
and  invoice^  being  in  the  name  of  one  partner,  make  any  dif- 
ference. This  seems  to  have  been  an  agreement  that  the 
name  of  one  should  be  used  for  bothJ]  It  is  wholly  unlike 
the  case  of  parties  trading  under  the  name  of  one  as  the 
style  of  the  firm. 

The  order  for  the  timber,  which  was  above  the  value  of 
10/.,  being  of  the  value  of  530/.,  was  given  in  writing.  The 
admission  of  the  evidence  was  allowing  the  plaintiff  to  vary 
the  contents  of  a  written  instrument  by  parol  evidence. 
[Patteson^  J.  This  is  an  action  for  goods  sold  and  delivered. 
Taunton^  J.  The  statute  of  frauds  has  nothing  to  do  with 
the  question.] 


By  the  Court— 


Rule  refused  (a). 


(a)  And  see  Paterton  v.  Gan-  marginal  note,  read  **  B,  debits 

dtueqmifiandaugui),  15 East, 6^;  ^./'  ^or  ''  B,  credits  Ar)\  Thorn- 

AddtMon  V.  Gandasequi  (Gand^  tan  v.  Davenport^  4  Mann.  &  Eyl 

segia)f  4  Taunt.  573  (where,  in  the  ]  10, 9  Barn.  &  Cressw.  78. 
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1834, 

The  King  v.  €arside  and  Moseley. 

At  the  last  assizes   for    the  county  of  Chester  the  pri-  The  Court  of 

soners  were  convicted,  before  Parke,  B.,  of  the  murder  of  ?'"S ^u*""?*^ 

,  '  ,  .  has  authority 

Mr.  Thomas  Ashtotiy  by  shooting  him  with  a  pistol.     A  to  order  the 

proclamation,  dated  the  6th  January,  1831.  had  appeared  in  counfv,''L^'he 

the  Gazette,  declaring  that  His  Majesty  would  grant  a  free  marshal  of  the 

pardon  to  any  person  (except  the  individual  who  had  aC">  into  execution 

tually  fired   the  shot)  who  would  give  such  evidence  as  *  sentence  of 

r ,   ,       ,  ,  .     .  ^    ,  .  .      death,  pro- 

would  lead  to  the  conviction  of  the  parties  concerned  in  nounced  by  n 

the  murder.     Previously  to  the  trial  some  information  was  J"*^^®  ^^^^^  ^c 
■'  ,  commission  of 

given  by  Garside;  and  Parke,  B.,  desired  the  jury  to  con*  oyer  and  ter- 
aider  whether  Garside  was  the  individual  who  actually  fired  ^^^^  aof deU- 
the  shot.     The  jury  found  both  the  prisoners  guilty,  and  very. 
that  the  blow  by  which  Mr.  Ashton  was  killed  was  inflicted  tbn  i^romWi^ 
by  Garside.  »  pardon  can- 

_,_  .  ,         ,       ,  lET    1        1        t       r^  .      *    »  "ot  be  pleaded 

The  trial  took  place  on  Wednesday  the  oth  of  August  as  a  pardon. 

last,  and  the  prisoners  were  sentenced  to  be  executed  on      ^"'  ^^f^ 
'  ^      ^    ^  ,  such  procla- 

tbe  following  Friday.     A  dispute,  however,  arose  between  mation  had 

the  sheriffs  of  the  dty  and  of  the  county  of  Chester,  as  to  Co^u"  ™tn  th^^ 

which  sheriff  was  bound  to  carry  the  sentence  into  execu-  discretion, 

tion ;     and  in  consequence  of  this  dispute,  the  prisoners  awarding  of 

were  respited  until  the  18th  November.  execution  upon 

.  I      •/«•  r    I  '"®  sentence 

The  dispute  between  the  two  sheriffs  arose  out  of  the  until  the  pri- 

various  constructions  put  by  thein  upon  a  section  of  the  t*^°e'^h*d"tira 

act  of  1 1  Geo,  4,  and  1  Will.  4,  c.  70.     Previously  to  the  to  apply  to  tho 

passing  of  that  act,  all  criminals  tried  within  the  county  of  ^^  ^^^^ 

Chester  were  tried  before  the  Chief  Justice  (of  the  County  pardon,  ac- 

Palatine)  of  Chester,  and  a  rule  of  Court  was  made  for  the  terms  of  the 

execution  of  the  prisoners,  which  the  sheriff  of  the  city  of  prcdlamation. 

ney  General, 
upon  motion,  is  entitled,  as  of  course,  to  a  habeas  corpus  and  certiorari  to  bring  up  a 
prisooer  and  the  record  of  his  conviction  in  a  case  of  felony. 

In  a  case  of  conviction  for  murder,  in  which  the  prisoners  were  brought  up  by  habeas 
eorpos,  and  the  record  b^  certiorari,  the  Court  gave  the  prisoners  three  days  time  to  ex- 
amine the  record  and  mstruct  counsel  to  shew  cause  why  execution  should  not  be 
awarded  against  them. 

Semble,  that  a  pardon  after  judgment  may  be  pleaded  ore  tenus,  and  in  bar  of  exe- 
cotion,  and  there  may  be  a  demurrer  to  such  a  pica  ore  tenus. 

VOL.  IV.  D 
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1834.        Chester  carried  into  execution.     By  that  act  the  jurisdic- 

^^^^/^^      tion  of  that  Court  was  taken  away.     A  bill  of  indictment 

v/^°     was  preferred  against  the  sheriflF  of  the  city  of  Chester,  at 

Oarside  and  the  city  seasions,  which  was  thrown  out.     A  tnll  was  al^o 

preferred  against  the  sheriff  of  the  county  of  Chester,  which 

was  likewise  thrown  out. 

Campbell,  A.  G.  now  moved  for  a  habeas  corpus  to 
bring  up  the  defendants,  and  also  for  a  certiorari  to  remove 
the  record  of  their  conviction.    It  is  intended  to  file  an  ex- 
officio  information,  in  order  to  ascertain,  for  future  pur« 
poses,  whose  duty  it  is  to  superintend  the  execution  of 
criminals  convicted  at  Chester;  but  as  the  prosecution  of  that 
information  ivill  require  a  considerable  period  of  time,  this 
habeas  corpus  and  certiorari  are  applied  for,  that  the  Court 
may  order  the  sentence,  already  passed  upon  the  prisoners, 
to  be  carried  into  execution.    A  mandamus  is  not  applied 
for,  as  there  are  no  disputed  facts.     From  the  authorities  it 
appears  that  this  Court  may  order  the  sentence  to  be  car* 
ried  into  execution,  either  by  the  sheriff  of  the  city  or  of  the 
county  of  Chester,  the  sheriff  of  Middlesex,  or  of  any  other 
county,  or  the  marshal  of  this  Court;  Middleton^B  case{a), 
Sir  Walter  Raleigh's  case{b),  R.  C.'s  ca$e{c\  Le  Roy  v. 
Corbett,  Okey  and  Bar$tead(d),  Rex  v.  William  Dale{e), 
and  Hawley^s  case(f).    These  are  all  cases  before  the  re- 
volution, and  Rex  v*  William  Dale  occurred  certainly  not 
in  the  best  of  times.     But  there  are  also  several  cases  in 
the  last  century;  Charles  Ratcliffe's  case(g),  Earl  Ferrer$'s 
case{h)y  Rex  v<  At  hoe  {i),  Rex  v.  Royce{k),  and  Rex  v.  Tay- 
lor{l).     The  attorney  general  has  an  undoubted  right  to 
have  a  certiorari  and  habeas  corpus  upon  application,  as  of 

(a)  Popb.  131.  (g)  Foster's  Crown  Law,  40  ; 

lb)  Cro.  Jac.  495.  S.  C.  1  Wils.  150. 

(c)  Cro.  Car.  176.  (h)  Foster's  Crown  Law,  138. 

(rf)  Case  of  the  regicides,  1  Si-  (i)  1  Stra.  553. 

derf.  72.  {k)  4  Burr.  9073, 

(e)  2  Shower,  511.  (/)  5  Burr.  2793. 
(/)  Ih. 
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course,  but  it  was  thought  more  respectful  to  the  Court  to        1834. 
state  the  reason  and   grounds  of  the  application.     Lord     rpT^^^ 
Elknboroiigh  in  Rex  v.  Tkomas{a)  said,  '^  I  have  been  in-  y, 

quiring  of  the  officer  if  the  practice  is  as  I  supposed  it  to  ^i^*""*"  *"^ 
be,  and  find  that  the  attorney  general  has  not  the  power  of 
himself  to  issue  a  certiorari,  but  must  make  application  to 
this  Court;  but  upon  such  his  application  being  indorsed  it 
is  a  matter  of  course  with  the  Court  to  grant  the  certiorari." 
There  is  a  note  to  the  same  effect  in  the  case  of  jRer  v. 
Batianu  and  others{b).  [Patteson,  J.,  referred  to  Rex  v, 
i2ogers(c).  Sir  James  Scarlett,  amicus  curiae,  said  that  he 
recollected  a  case  in  which  a  party  was  convicled  of  sheep 
stealing  in  some  county  not  in  Middlesex,  and  escaped,  and 
being  taken  upon  an  escape  warrant,  Lord  Kenyan^  when 
sittiog  in  the  Court  of  King's  Bench^  ordered  the  sentetice 
to  be  carried  into  execution.] 

Rule  granted. 

On  Taesday,  the  19th  of  November,  the  prisoners  were, 
in  pursuance  of  the  writ  of  habeas  corpus,  brought  to  the 
bar  of  the  Court  of  King's  Bench,  in  the  custody  of  the 
keeper  of  the  gaol  at  Chester,  and  of  the  governor  at  New- 
gale. 

Campbell,  A.  G.,  (with  whom  was  Wightman,)  said,  it  was 
his  duty,  in  the  discharge  of  the  functions  of  his  office  of 
His  Majesty's  attorney  general,  to  pray  the  sentence  of  the 
Court  upon  the  prisoners  at  the  bar ;  and  he  moved  that 
the  return  of  the  conviction,  and  of  the  habeas  corpus,  should 
be  read« 

The  return  to  the  habeas  corpus  and  certiorari  were 
then  read. 

Campbell,  A.  G.  then  moved  that  the  prisoners  should  be 

(a)  4  Mau.  & Selw.  447.  (6)  lEast,  303.  (c)  3  Burr.  1809. 

D  2 


36  CASES  IN  THE  KING's  BENCH, 

1834«  asked  whether  they  had  any  thhig  to  say  why  execution 

The  King  should  not  be  done  upon  them. 

V,  This  question  having  but  put  by  Mr.  Dealtry, 


MosELEir. 


Dunn,  for  Garside,  applied  that  the  prisoners  might  be 
remanded  for  three  days,  to  give  him  an  opportunity  of 
being  fully  instructed.  In  JRex  v.  Ratcliffe{a)  the  defendant 
had  been  convicted  of  high  treason :  he  escaped  from  the 
Tower,  and  after  a  lapse  of  thirty  years  was  taken :  he 
was  brought  to  the  bar  of  this  Court,  that  the  Court  might 
order  the  previous  sentence  to  be  carried  into  execution. 
On  that  occasion  the  Court  granted  three  days  to  the  de-' 
fendant  to  consider  of  his  plea. 

Campbell,  A.  G.  The  motion  would  have  been  imme- 
diately assented  to,  on  the  part  of  the  crown,  had  any  ne* 
cessity  been  shewn  for  it.  In  Rex  v.  Raicliffe  the  identity 
of  the  defendant  was  a  matter  of  doubt.  He  was  appre- 
hended thirty  years  after  his  conviction,  and  it  was  neces- 
sary for  him  to  have  time  to  decide  whether  he  should 
plead  the  king's  pardon  or  non-identity.  The  prisoners  at 
the.  bar  do  not  dispute  their  identity.  They  rose  when 
their  names  were  called,  and  thereby  admitted  their  iden- 
tity. In  Rex  V.  Rogers{h)  a  similar  request  for  time  was 
made,  and  refused. 

Dunn,  in  reply.  In  Rex  v.  Ratcliffe,  although  no 
ground  was  stated  for  the  application,  yet  the  Court 
thought  it  was  reasonable  that  some  little  period  of  time 
should  be  given  to  the  prisoner.  The  conviction  may  not 
be  good.  As  to  the  argument  that  these  prisoners  have 
acknowledged  their  identity,  by  rising  when .  their  names 
were  called,  it  might  as  well  have  been  said  that  Charles 
Ratcliffe  acknowledged  his  identity  by  being  brought  to 
the  bar  of  this  Court. 

(fl)  Ant€y  34  (g).  (6)  Ante,  35  (c). 
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The  Court  retired  for  a  short  time.  ,  ^^^' 

Lord  Dbnman,  C.  J.,  on  their  return,  said, — The  Court 
wishes  for  a  short  time  to  consider  of  the  uovel  circuni-  JJ^JeletI 
stances  of  the  proceeding  now  before  them.  Certainly  no 
ground  of  doubt  has  been  suggested  as  to  the  prisoners  at 
the  bar  being  the  persons  convicted  of  the  murder;  nor  has 
any  reason  been  given  why  the  sentence  passed  at  the 
assizes  should  not  now  be  carried  into  execution*  But  the 
present  mode  of  proceeding  being  so  peculiar,  and  the 
Court  having  now,  for  the  first  time,  the  record  and  return 
before  them,  and  the  prisoners'  counsel  not  having  had  an 
opportunity  of  examining  their  contents  and  considering 
their  effect, — we  think,  that  although  the  Court  cannot  hold 
out  the  least  hope  to  the  prisoners  that  the  sentence  which 
has  been  passed  upon  them  will  not  be  carried  into  effect, 
it  is  yet  right,  in  the  exercise  of  our  discretion,  to  follow  the 
precedent  in  RatcliffVs  case  rather  than  that  in  Rex  v. 
Rogers*  In  the  former  case  it  is  stated*,  by  Mr.  Justice 
Faster,  that  a  few  days  time  was  granted  to  the  prisoner, 
that  hb  counsel  might  have  an  opportunity  of  knowing  the 
truth  and  merits  of  his  case. 

The  prisoners,  in  this  case,  must  be  brought  to  the  bar 
on  Thursday  morning,  the  21st  November  next. 

Dunn  then  moved,  that  when  the  prisoners  were  again 
brought  up,  the  judge's  notes  of  the  evidence  at  the  trial 
should  be  in  Court. 

Lord  Denman,  C.  J.-^It  is  quite  clear  that  we  cannot 
grant  that. 

On  Thursday,  the  21st  of  November,  the  prisoners  were 
again  brought  to  the  bar  of  the  Court. 

Campbell^  A.  G.  moved  that  the  prisoners  should  be  asked 
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if  they  had  any  thing  to  say  why  execution  should  not  be 
awarded  against  them. 

Dunn  moved   that  the  return    to  the  writ  of   habeas 
corpus  and  certiorari  shoukl  be  read, 
Tbe  returns  were  then  read. 


Plea  in  bar  of      Dunn.     Execution  cannot  be  awarded  against  Gwside, 

execution,        hecause  he  is  of  legal  right  entitled  to  tbe  king's  pardon. 
ore  teJiQS. 

Hie  prisoner    is  entitled    to  ONike  this   plea,  ore  tonus. 

[Lord  Denman,  C.  J.  The  prisoners  may  plead  that  if  they 
liiink  fit]  I  plead  it  for  Garside.  {Dunn  then  read  the 
prodamation.)  Information  was  given  by  Gar&de,  in  con- 
aeq oence  of  which  William  and  James  Mosdey  were  ap* 
prebended,  and  the  latter  convicted.  These  facts  G^n-side 
is  ready  to  verify.  In  Rex  v.  Rudd{a)  Lord  Mansfield 
saysy  ^'  There  are  three  ways,  in  law  and  in  practice,  which 
give  accomplices  a  rig/r^  to  a  pardon;  and  there  is  one  mode 
which  entitles  them  to  a  recommendation  to  the  king's 
mercy.  The  three  legal  ways  are; — ^first^  in  the  case  of 
appriwemeiUy  which  still  remains  a  part  of  tbe  common 
law,  though  by  long  discontinuance  the  practice  of  admit- 
ting persons  to  be  approvers  is  now  grown  into  disuse; 
secondly,  of  persons  who  come  within  the  statutes  10  8c  1 1 
WilL  3,  c.  23,  s.  5,  and  5  Anne^  c.  31,  s.  5 ;  and  thirdly, 
tbe  case  of  persons  to  whom  the  king  has,  by  special  pro- 
clamation in  tbe  Gazette,  or  otherwise,  promised  bis 
pardon.''  Garside  has  been  pardoned  in  the  third  of  the 
ways  mentioned  by  my  Lord  Mansfield,  It  caunot  be  said 
hy  the  attorney  general  that  tbe  king's  promise  of  pardcci  is 
not  a  pardon,  since  it  is  a  rule  that  in  construing  pardons 
they  are  to  be  taken  most  strongly  in  favour  of  the  person 
pardoned,  and  against  the  crown. 


Bemurrer^ 
ore  tenus. 


Campbell,  A.  G.     The  facts  stated  can  be  of  no  avail 
now.     I  demur  to  the  plea  ore  tenus.     If  tbe  prisoner  has 

(o)  1  Cowp.  335. 
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been  pardoned,  either  by  act  of  parliament,  or  under  the        i8S4. 
great  seal,  it  must  be  pleaded.      A  promise  of  pardon      ^**■^/***^ 
cannot  be  pleaded  m  bar  of  an  indictment,     it  is  laid  down  ^^ 

in  Blackstone's  Commentaries  {a)  that  a  pardon  must  be  GAKsioBand 
under  the  sign  manual(Jb\  and  that  even  a  warrant  under 
ike  great  seal  is  not  a  complete  pardon.  The  king's  charter 
of  pardon  must  be  pleaded  at  the  time  of  the  arraignment, 
U  a  laao  is  indicted,  and  has  a  pardon  in  his  pocket  at  the 
time  be  is  arraigned,  yet  if  he  pleads  the  general  issue,  be 
thereby  waives  his  right  to  the  pardon,  and  cannot  after- 
wards take  advantage  of  it  Besides,  the  question  was  sub- 
mitted to  the  jury  at  the  trial,  whether  Garside  had  actually 
fired  the  pistol,  and  the  verdict  returned  was,  "  both  guilty, 
tbe  blow  inflicted  by  James  Garside.^'  The  plea,  therefore, 
can  be  of  no  avail,  as  it  was  by  Garside's  hand  that  the 
murder  was  committed. 

Dunttf  in  reply.  If  a  promise  of  pardon  by  his  majesty 
is  not  considered  as  a  pardon,  the  consequence  will  be  seri- 
ous, for  no  accomplice  will  give  information  of  a  murder 
committed,  if,  after  the  information  is  given,  he  is  to  be 
charged  and  punished  for  his  crime.  In  point  of  law  Gar- 
side  is  entitled  to  plead  the  king's  pardon,  and  this  is  the 
proper  time  to  plead  this  plea.  It  would  have  been  useless 
to  plead  this  before  the  trial,  because  the  terms  of  the  pro- 
clamatioQ  were  not  then  complied  with.  In  Rex  v.  Hunt 
and  Tiurtell,  it  was  urged  by  Jiunfs  counsel,  when  he  was 
aiiaigned,  that  Hunt  had  given  evidence  which  led  to  the 
finding  of  the  body  of  the  party  murdered,  and  the  answer 
from  the  Court  was,  that  the  proper  period  for  such  a  plea 
bad  not  arrived  After  the  prisoner  had  been  convicted  his 
life  was  spared,  on  such  terms  as  the  crown  thought 
proper.  The  finding  of  the  jury  that  Garside  fired  the 
pistol  is  of  no  effect,  as  that  was  not  part  of  the  issue 
joined.     Besides,  that  is  not  indorsed  on  the  indictment, 

(d)  Vol.  iv.  p.  400. 

(6)  Vide  BuUock  v.  Dodds,  2  Barn,  k  Alder.  258. 
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1834.  and  is  no  part  of  the  record.     It  is  therefore  submitted  that 

^'^^'^^^  execution  ought  not  to  be  awarded  until  the  crown  has 

The  King  ,     ,  °    .        ^  -  ,     .        .       .  r  .1. 

V  bad  an  opportunity  of  considenng  the  circumstances'  of  tne 


Oarside  and 

MOSELEY. 


case. 


Moseley  was  then  asked  if  he  had  any  thing  to  say  why 
execution  should  not  be  awarded  against  him.  He  replied 
that  he  was  not  guilty,  and  that  Garside  had  accused  him 
falsely. 

Lord  Denman,  C.  J. — The  two  prisoners,  James  Gar* 
side  and  Joseph  Moseley,  have  been  brought  before  us  by 
a  writ  of  habeas  corpus,  in  custody  of  the  constable  of 
Chester  Castle,  accompanied  by  a  record  of  their  con- 
viction for  murder.  They  have  been  called  upon  to  say 
why  execution  should  not  be  awarded  against  them. 
James  Garside  has  pleaded  that  he  is  entitled  to  be  par- 
doned, as  he  has  complied  with  the  terms  of  the  king's 
proclamation.  It  is  argued,  that  this  is  a  legal  right,  and 
reference  has  been  made  to  a  case  in  1773,  decided  by 
Lord  Mansfield^  In  that  case  his  lordship  states,  that 
there  are  three  ways  in  law  which  give  an  accomplice  a 
right  to  a  pardon.  First,  in  the  case  of  an  approvement; 
secondly,  by  statutes  10  &  11  W.  S,  and  5  Anne,  c.  31; 
and  thirdly,  the  case  of  persons  to  whom  the  king  has, 
by  special  proclamation  in  the  Gazette,  promised  his  par- 
don: and  this  third  case  is  relied  on  as  giving  the  pri- 
soner a  legal  right  to  a  pardon.  But  it  is  quite  clear,  that 
such  a  plea  can  furnish  no  legal  defence  against  an  indict- 
ment, nor  any  legal  reason  why  execution  should  not  be 
awarded.  The  application  in  the  case  referred  to  was 
merely  that  the  parties  should  be  admitted  to  bail*  Allu- 
sion has  also  been  made  to  Rex  v.  Thurtell,  in  which  cade 
execution  was  delayed  by  the  learned  judge  before  whom 
the  trial  took  place,  in  order  to  give  time  for  an  applica- 
tion to  the  Secretary  of  State.  In  that  case,  the  learned 
judge  was  giving  effect  to  no  legal  right,  but  with  that 
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extreme  cautiofi^  (which  should  always  be  observed  towards        1334. 

persons  under  sentence  of  death,)  be,  in  the  exercise  of      ^'^'n-^^^ 

his  discretion,  afforded  an  opportunity  to  the   crown   to  9. 

fulfil  its  contract,  if  any  such  had  been  made.     We  cannot  ^f?*'*^^  *"^ 

enter  into  the  particular  circumstances  of  the  case.    Those 

are  for  consideration   in  another  quarter.      We  cannot, 

however,  presume  that    the  king   will   not   perform  his 

promise,  most  strictly  and  faithfully,  to  the  meanest  and 

the  most  crimmal  of  his  subjects.    Ample  time  has  already 

been   furnished  for  an   application  for  a  pardon  to  the 

crown.      But  that  there  may  be  no  possibility  of  doubt, 

time  sufficient  to  review  and  reconsider  the  application, 

which  had  been  already  made,  will  be  afforded  by  us  in 

awarding  the  day  of  execution.    Joseph  Moseley  has  been 

called  upon  to  say  why  execution  should  not  be  awarded 

against  him,  and  all  he  says  is,  that  he  is  not  guilty.     The 

Court  must,  therefore,  proceed  in   the  execution  of  its 

solemn  and  painful  duty. 

Campbell,  A.  G.,     then    prayed  that    execution    be 
awarded  against  the  prisoners. 

M.  D.  Hill  then  moved,  on  the  part  of  the  sheriff  of 
Middlesex,  that  the  award  of  execution  should  not  be 
directed  to  him. 

Lord  Denman,  C.  J. — We  think  we  ought  not  to  hear 
you.  The  sheriff  of  Middlesex  is  no  party  to  this  pro- 
ceeding. We  apprehend  we  have  power  to  award  the 
execution  to  any  sheriff  in  England. 

Af.  D.  Hill.  The  custody  of  the  prisoners  has  been 
changed.  They  are  now  in  the  custody  of  the  gaoler  of 
Newgate,  who  is  the  minister  of  the  sheriff  of  Middlesex. 
If  the  Court  has  the  right  of  awarding  the  execution  to  be 
done  by  any  sheriff,  that  right  has  never  been  exercised. 


MoiiLsr. 
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18S4.  IiC»rd  Denman,  C.  J. — We  think  it  is  not  competent  to 

^^^^      MS  to  hear  any  argument. 

V. 

^tS!«f«?*  Taunton,  J.,  then  proceeded  to  pronounce  the  order 
of  the  Cour^ — ^That  execution  be  done  upon  the  prisoners 
on  Tuesd^  next,  by  the  marshal  of  the  Court  of  King's 
Bench,  accordmg  to  due  form  of  law^  and  that  the  sheriff 
of  the  couQty  of  Surrey  do  assist  in  the  execution  thereof. 

On  Tiiesday,  November  26th,  both  the  prisoners  were 
executed  at  Horsemonger  Lane  Gaol. 


Rob  d.  Blaih  and  others  v.  Stssbt  and  Fairbanks* 

A,,  lessor  at     EjECTMENT,  tried  before  Tindal,  C.  J.,  at  the  Derby- 
will,  B.,  lessee     V.  .  .  ,oOyl 
at  will  C.         sbire  spring  assizes,  1834. 

under-lessee  The  lessors  of  the  plaintiflF  contracted  to  sell  the  pre- 

atwill.    A  .  Ti  .  ,  .  ,  ,     .  •  T» 

demand  of  the  mises  to  one  Batnongge,  who  was  let  into  possession.     15y 

^jssession  Bainbrigge  they  were  subsequently  demised  to  Street,  who 
premises  underlet  a  part  to  Fairbanks  (a),  and  retained  the  remainder 

o7c.issuffi-^  in  his  own  occupation.  Fairbanks  defended  as  tenant  for 
cient  to  entitle  his  part.  Street  defended  for  the  whole;  viz.  for  so  much 
tain  eject-  ^^  ^^^  ^^  Fairbanks^  possession  as  landlord,  and  for  the 
™^Wh  th  residue  as  tenant.  In  the  consent  rule  the  premises  de- 
demand  made  fended  for,  and  the  parts  occupied,  by  each,  were  particularly 
raises^  ?rom      described.     Fairbanks^s  part  was  very  inconsiderable.     A 

the  wife  of  C. 

would  be  suf-  (o)  SeeCo.  LHt.  67  b  (S) ;  Hales,  the  ground,  the  will  is  not  deter- 

ficient,  quare.  MSS.   ''The  lessor  may,  by  actual  mined  till  the  lessee  hath  notice.^ 

i^  ?^^'a  ^^^^y  ii^to  the  ground,  determine  Co.  Litt.  55  b.    See  also  Dirudale 

.„  J?_®^"ff      his  will,  in  the  absence  of  the  Ics-      v.  lies,  2  Lev.  88;   Hinchman  v. 

in  eiectment 

as  landlord  as   *^*  ^^  ^  words  spoken  Unorn      iletf  1  Lord  Raym.  S24. 

to  Whiteactre, 

and  as  tenant  for  Blackacre,  cannot  take  advantage  of  a  defect  in  the  service  of  a  de' 

mand  of  possesnon,  made  upon  the  tenant  of  Blackacre,  for  the  purpose  of  determining 

an  estate  at  will. 

Where  a  verdict  lias  been  obtiuned  in  ejectment  against  A.  and  £.,  who  defended  for 
different  parts  of  the  iwmiuses  in  the  deolaratton,  the  Court,  after  settiag  aside  the 
venHct  as  to  A^  refused  to  amend  the  postea,  by  confining  the  verdict  as  against  JB.  to 
those  premises  for  which  JB.  specificsllly  defended. 
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written   demand  of  possession,  directed  to  "  Bainbrigge,        1834. 

Street^  Fairbanks,  and  all  whom  it  might  concern/*  had  ^  ^^^ 

,  Roe  o.  Blair 

been  served  on  the  wife  of  Street,  at  his  dwelling-house,  v. 

which  was  not  on  the  premises^  and  also  on  the  wife  of   f^*^^^^^, 

Fairbanks^  upon  the  premises.     It  was  objected  that  this 

demand  was  insufficient,  and  that  it  ought  to  have  been 

served  on  Bainbrigge.    The  learned  chief  justice,  without 

pronouncing  decidedly  upon  the  demand  made  on  the  wife 

of  Street,  was  of  opinion  that  the  demand  on  the  premises 

upon  the  wife  of  Fairbanks  was  sufficient,  as  against  Fair- 

banks,   to  determine  the   tenancy  at  will;    and  a  verdict 

passed   against  hinu     A  verdict  was  taken  against  Street; 

and  leave  was  given  to  him  to  move  to  set  that  verdict  aside 

and  enter  a  nonsuil. 

Balguy,  in  Easter  term  last«  moved  for  a  rule  nisi  for  a 
new  trial  as  to  Fairbanks^  and  for  a  nonsuit  (a)  as  to  Street. 
The  tenancy  at  will  could  only  be  determined  by  some  de- 
mand or  act  of  the  lessor,  operating  against  Bainbrigge. 
There  was  no  privity  between  Bainbrigge  and  the  persons 
of  ^vhom  the  demand  of  possession  was  made.  If  Bain- 
brigge had  been  tenant  from  year  to  year,  a  notice  to  quit, 
given  in  the  manner  in  which  the  possession  was  in  this 
case  demanded,  would  have  been  insufficient.  Pleasant  v. 
Benson  (&).  [Lord  Denmany  C.  J.  intimated  that  the  Court 
would  speak  to  Tindal,  C  J.,  upon  the  subject.] 

Lord  Denman,  C.  J,,  on  a  subsequent  day  in  Easter 
term,  said — We  think  a  rule  nisi  should  be  granted,  but  it 
nust  be  confined  to  the  property  occupied  by  Street.  The 
•demand  of  possession,  served  upon  the  wife  of  Fairbanks 
upoB  the  land,  was  sufficient. 

(«)  Ab Street  and  Fairbanki  did  the  suit  of  one  defendant  only; 

not  appear  jointly,  it  wat  coa^pe-  but  if  a  joint  issue  was  delivered, 

tent  to  the  plaintiff  to  deliver  a  the  proper  course  would  have  been 

separate  issue  to  each.    In  that  'to  move  to  enter  a- v&dict  for 

case  it  would  have  been  possible  Street. 

for  the  plaintiflf  to  be  nonsuited  at  (fi)  14  East,  ^34. 
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18S4.  Goulburn,  Serjt.,  in  Trinity  term  shewed  cause.     It  is 

"^^"^T*^      impossible  that  Street  can  have  a  new  trial  on  the  ground 

9.  taken,  because  he  defended  as  landlord  for  a  part     He 

Street  and    cannot  therefore  take  advantage  of  any  defect  as  to  a  notice 

to  quit  or  demand  of  possession,  but  must  rely  on  title  {a). 

Balguy  said  that  he  could  not  support  his  rule. 

The  Court,  upon  this,  discharged  the  rule,  but  inti- 
mated that  it  by  no  means  followed  that  because  the  ver- 
dict must  stand,  the  lessors  of  the  plaintiff  would  be  enti- 
tled to  the  possession  of  the  whole  of  the  premises. 

Rule  discharged. 


In  Michaelmas  term,  after  unsuccessful  applications  to 
the  same  effect  to  Taunton,  J.  and  Tindal,  C.  J.,  at  cham- 
bers, a  rule  nisi  for  amending  the  postea,  by  confining  it  to 
the  premises  in  Fairbanks^s  occupation,  was  granted  by 
Littledale,  J.  in  the  outer  Court,  and  his  lordship  subse- 
quently directed  that  the  case  should  be  argued  before  the 
full  Court. 

Goulbum,  Serjt,  and  Humfrej/f  in  this  same  term,  shewed 
cause.  This  rule  has  been  obtained  without  any  affidilvits, 
and  has  in  effect  been  twice  decided  at  chambers.  This  is 
not  the  proper  time,  if  there  is  any,  for  applying  for  it. 
The  only  person  who  could  have  amended  the  postea  is 
the  judge  who  tried  the  cause;  and  he  has  refused.  If 
the  lessors  take  possession  of  more  than  they  are  entitled 
to,  it  will  be  time  enough  then  to  apply  to  the  Court. 
Bainbrigge  was  evidently  the  real  defendant^  and  this  mo- 
tion seems  like  an  attempt  to  delay  the  proceedings,  lest 
some  application  respecting  costs  should  be  made  agaibst 
him* 

(d)  See  Doe  v.  Creed,  5  Bingh.  d2T. 
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Cowling,  in  support  of  the  rule.     This  application  is        1834. 


founded  on  the  judge's  notes,  and  is  made  in  consequence 

of  what  fell  from  the  Court  in  discharging  the  rule  nisi  for  v. 

a  new   trial.      The  subject  has  not  yet  been  decided.    1^"^^^^ 

Tauutonj  J.  at  first  was  in  favour  of  the  application,  but 

doubted  his  jurisdiction  at  chambers,  and  discharged  the 

summons  on  the  ground  that  the  application  should  either 

be  to  the  Court  or  the  judge  who  tried  the  cause.    The 

application  to  Tindal,  C.J.  was  only  made  because  it  is  the 

invariable  practice  to  apply  to  the  judge  who  tried,  before 

applying  to  the  Court,  as  Littledah,  J.  ruled,  directing  us 

to  do.    The  chief  justice  could  notj  however,  alter  the 

postea,  because  the  defendant  does  not  complain  of  any 

defect  in  entering  up  the  finding  of  the  jury,  but  alleges  a 

point  of  law,  which,  having  been  reserved  at  the  trial,  can 

only  be  disposed  of  by  this  Court.     [Lord  Detiman,  C.  J. 

Have  you  any  authority  for  such  an  application  ?     Taun- 

ton,  J.  The  verdict  in  ejectment  is  always  general — for  fifty 

messuages,  fifty  acres,  &c.,  and  there  is  nothing  to  identify 

the  particular  premises  (a).    How  then  could  any  alteration 

of  the  postea  improve  your  condition?     How  could  the 

sheriff,  on  looking  at  the  postea,  know  on  what  premises  he 

ought  to  enter  on  the  writ  of  habere  facias  possessionem?] 

I  have  not  been  able  to  find  a  precedent  for  this  particular 

application;  but  there  are  many  cases  where  the  Court,  and 

not  the  judge  who  tried,  has  amended  the  postea.    The 

aheriff,  on  executing  the  writ,  would  have  a  right  to  look  at 

the  consent  rule  (A),  and  to  deliver  possession  accordingly* 

(a)  Thu  arises  from  the  invete-  be  entitled  to  a  verdict  and  jodg- 

rate  practice  of  stating  the  pre-  ment  in  respect  of  those  tenements 

mises,  for  which  the  tenant  (or  |n  the  declaration  to  which  lease, 

the  landlord)  means  to  defend,  in  entrj  and  ouster  were  neither  con- 

tbe  conseot  role  with  the  same  fessed  nor  proved.    In  this  case, 

obscure  generality  as  in  the  deda-  however,  the  premises  for  which 

ration.    If  the  consent  rule  were  each  party  defended  are  stated  to 

oonrccdy  framed,  there  would  be  have  been  particularfy  described 

no  obscarity  in  the  verdict  and  in  the  consent  mle. 
judgment,  as  the  defendant  would         (6)  But  see  the  preceding  note. 
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1834.        Th6ugb  the  declaration  in  ejectment  is  genera^  it  is  in  sub- 

"^^^^^      stance  an  action  to  try  the  right  to  the  premises  contained 
Roe  d.  Blaib  ,  i         »#.  i  •  »•      •       .  •    i 

9.  in  the  consent  rule.     If  this  application  be  not  granted,  the 

Struet  and    plaintiff  in  consequence  of  his  verdict  against  Fmirbamks, 

whose  prentises   are   small  in  comparison   with   Streei*s, 

win  be  entitled  to  take  possession  of  all,  though  it  will  be 

contended  that  be  has  clearly  no  right  to  those  in  Sireet^s 

occupation,  if  the  Court  should  not  think  the  defendant 

precluded  from  urging  that  point. 

Per  CuBiAM. — If  the  lessor  shall  confine  the  execution 
of  the  writ  of  possession  to  the  premises  in  Fairbanks^s 
occupation,  good  and  well ;  but  however  that  may  be,  as 
no  authority  has  been  cited  for  this  application,  and  it  is 
quite  a  novel  one,  the  rule  must  be 

Discharged. 


Mason  v.  Morgan. 

^otr"**Tb7e   Assumpsit  upon  a  promissory  note  for  180/.,  made 
to  &,  she         by  the  defendant.    The  declaration  contained  three  counts^ 
wife^of  Ji         ^°  ^^^  ^^  which  the  note  was  described  as  made  payable  to 
may  be  in-       Sarah  Barnard  or  her  order,  and  indorsed  by  her  to  the 
aUme.    ^    '    plaintiff;  in  another,  as  made  payable  to  J«  and  Sarah 
Barnard  or  their  order,  and  indorsed  by  both;  and  in  the 
•third  as  having  been  made  payable  to  J.  Barnard  or  his 
order,  and  indorsed  by  Aim.     At  the  trial  at  the  London 
sittings  after  last  terra,  before  Lord  Denman,  C.  J.,  it  ap- 
peared that  the  note  bad  been  made  payable  to  Sarah  Bar- 
nard (she  being  the  wife  of  J.  Barnard)  or  her  order,  and 
that  it  had  been  indorsed  by  the  husband  alone.     It  was 
objected  that  the  note  should  have  been  indorsed  by  the 
wife  as  w^ll  as  the  husband ;  Jbut  this  objection  was  over- 
ruled by  the  learned  judge,  and  the  plaintiff  had  a  verdict. 
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Godson  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction.    The  note  should  have  b^n  indorsed  by  the 
wife.      It  is  true  that  in  M^Neilage  v.  Holloway{a)  the 
Court  held  that  the  husband  might  soe  in  his  own  name 
upon  a  bill  of  exchange,  drawi)  payable  to  his  wife  before 
raarnage»  although  the  wife  had  not  indorsed  the  bill.     But 
the  circumstance  of  the  bill  having  been  drawn  before  mar* 
riage  makes  an  important  distinction;  and,  besides,  uth' 
boii,  J.  entertained  some  doubts  on  the  question  even  in 
that  case.    In  a  subsequent  case  of  Richardi  v.  Riehards{b), 
where  a  promissory  note  was  given  to  a  married  woman,  as 
administratrix,  by  her  husband  and  two  other  persons,  it 
was  held  that  after  the  death  of  the  husband  the  wife  might 
maintain  an  action  against  the  surviving  makers  of  the  note. 
Here,  both  the  husband  and  wife  should  have  indorsed  the 
note ;  for  the  right  to  sue  upon  the  note  would  have  sur- 
vived to  the  wife,  if  her  husband  had  died  before  the  in^ 
dorsement. 
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tlB94. 
Masok 

V, 
MoftGAJI* 


Lord  Dbnman,  C.  J.— «The  person  really  interested  has 
indorsed  the  note,  and  that,  I  think,  is  sufficient. 

Taunton,  J.,  Patteson,  J.,  and  Williams,  J.,  con* 
curred. 

Rule  refused. 


(«)  1  Bam.  k  Aiders.  Ill8» 


(6)  t  Bam.  &  Adol.  44f . 


8  <;as£s  in  the  kinoes  bench, 

1834. 

Pearse  v.  Mohrice. 

By  a  local  COVENANT  for  non-payment  of  arrears  of  toll  due, 
it^U  provided    wnder  an  indenture  of  lease*    Plea:  non  est  factum.    At 

that  in  leases  the  trial  before  Tindal,  C.  J.,  at  the  Bedfordshire  summer 
of  the  tolls  .  _.  i.        1  i.       1         1  •     •«•        1  •     ^.^ 

the  rent  shall    assizes,  1832,  a  verdict  was  found  for  the  plamtitf,  subject 

ab  "toX^"    to  the  following  case : 

ireaskrer,  and  By  a  local  and  public  act  of  34  Geo.  S,  for  repairing  cer- 
therwTf  «!erv'  ^'°  roads  in  Bedfordshire,  certain  persons  were  appointed 
tueh  leate  shall  trustees  for  carrying  the  act  into  execution,  and  were  em« 
to  all  intentt     powered  to  appoint  a  clerk  (in  whose  name  they  were  au« 

andpurpotei     thorized  to  sue)  and  a  treasurer,  (who  was  to  give  security 

UMatsodfci^u 

A  lease  is         and  to  account  on  oath  if  required,)  and  they  were  also  em- 

b^Sie  ^^7^   powered  to  erect  turnpikes  and  toll*houses,  and  to  take 

is  reserved       tolls,  which  turnpikes,  toll-houses  and  tolls,  were  vested  in 

iTrSi^Aembytheact. 

furcrr— Held,       By  section  £8,   the  trustees  were  empowered  at  any 

reservation  in    meeting,  upon  notice  in  writing  under  their  hands  and  seals, 

thealtematWe  ^p  let  to  farm  the  tolls  to  the  highest  bidder,  at  a  public 
IS  bad,  witbm      ...  *  r 

the  former  bidding,  provided  that  the  leases,  contracts,  or  agreements  for 
Mrtofthis  ^ijg  j^jjjg  ^gj^  Jq  writing  and  duly  executed  by  the  person 
And  second*  or  persons  taking  or  farming  such  tolls,  and  also  by  the 
words  <<  null  ^^^^^h  hut  that  the  same  should  not  be  let  for  more  than 
and  void  to  three  years  at  any  one  time,  and  that  the  rent  to  be  paid  for 
purposes,"  are  ^^^  ^^^^^  ^^^^  should  be  made  payable  and  should  be  paid  to 
^  ^^td^^'  ^^^  ^^^^^^^  9f  ^^ ^•^  trustees.  In  default  whereof,  every 
meaning  abt(h  such  lease,  contract,  or  agreement,  should  be  null  and  void 
wfd  notroirf-  '^  ^''  intents  and  purposes  whatsoever, 
able  on\y.  The  plaintiff,  who  is  clerk  to  the  trustees,  put  in  the 

that  the  above  counterpart  of  an  indenture,  dated  2d  May,  1828,  made 

provision  is      between  the  trustees  of  the  first  part,  Elizabeth  Riclies  of 

not  repealed 

by  either  of      the  second  part,  and  George  Morrice  and  John  Morrice 

Tu^r^ikeActs  ^*^  defendant)  of  the  third  part;  which  recited,  that  at  a 

3  Geo,  4,  meeting  of  the  trustees  on  that  day,  by  public  notice  duly 
G.  126,  and 

4  Geo.4,c.  05,  but  remains  in  full  force. 

SembUf  that  words  at  the  eadof  adeed  following  the  ^In  cnjus  rei  testimonium,  &c.'^ 
form  00  part  of  the  deed. 
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given,  for  the  purpose  of  letting  to  farm  the  tolls  of  the 
several  gates  erected  on  the  same  road,  in  the  manner 
directed  by  3  Geo,  4,  for  regulating  turnpike  roads  in 
EngUindy — E.  Riches  became  the  highest  bidder  for  the  tolls, 
payable  at  certain  turnpike  gates  therein  mentioned,  at  the 
yearly  rent  of  180/.,  and  was  accordingly  declared  the  renter 
thereof  for  the  term  of  three  years, — ^and  that  6.  JIf.  and 
the  defendant  had,  at  her  request,  and  in  order  to  satisfy 
the  conditions  of  letting  the  said  tolls,  agreed  to  become 
parties  to  the  indenture,  and  to  enter  into  the  covenants 
thereinafter  contained,  as  sureties  with  E.  R.  for  payment  of 
the  said  yearly  rent,  and  for  such  other  purposes  as  there- 
inafter expressed ;  and  it  was  witnessed  that  the  trustees, 
parties  to  the  indenture,  in  pursuance  of  the  authority  given 
to  them  by  the  several  acts,  or  any  of  them,  in  that  inden- 
ture mentioned  did  demise  and  let  unto  £•  Riches  certain 
toll-bouses,  tolls,  &c.  to  hold  the  same  unto  E.  Riches  for 
the  term  of  three  years,  yielding  and  paying  therefore  unto 
the  trustees  of  the  said  road  for  the  time  being,  or  to  their 
treasurer,  at  his  dwelling-house,  the  yearly  rent  of  180/. 
And  E.R.,  G.  M.  and  the  defendant  did  jointly  and  severally 
covenant  vrith  the  trustees  of  the  said  road  for  the  time 
being,  that  E.  Riches  should  pay  unto  the  trustees  of  the 
saidroad^  or  their  treasurer  for  the  time  being,  as  aforesaid, 
the  said  yearly  rent. 

And  the  indenture  concludes  in  the  following  words  :^- 
**  In  witness  whereof  to  one  part  of  these  presents,  intended 
to  remain  in  the  hands  of  the  said  £.  Riches,  the  said  trus- 
tees, parties  hereto,  have  set  their  hands  and  seals;  and  to 
the  other  part  thereof,  intended  to  remain  in  the  hands  of 
the  said  trustees,  the  said  £.  Riches,  G.  M.  and  J.  M.  (the 
defendant)  have  set  their  hands  and  seals,  the  day  and  year 
first  above  written." 

The  said  counterpart  indenture  was  executed  by  £. 
Riches  and  by  the  defendant,  but  was  not  executed  by  any  of 
the  trustees,  or  by  the  clerk  or  treasurer ;  and  no  indenture 
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1884.        .was  produced  executed  -by  any  -of  tbe  trustees,  «r  bjr  *tbe 
^'  clerk  'Or  ireaauror. 

iTifiAtHifi 

«.  The  queation  for  fclie  opkiion  jof  this  Court  is,  whether 

Jmaioc.  1^^  adaoii  is  jmiiitaimible;  the  indeiiter^  f>rQdii€ed  at  the 
Irial  sot  bmmg  fceen  executed  by  tthe  iniatoea,  or  ihe  iderk 
or  inaaurer,  and  no  othfor  iodenlttDe  hairiog  lieeD  ivodaoed; 
and  the  cent  Msented  bong  fluide  payidde  to  the  imMees  of 
Ihemidfl-Qadv  er  to  llieir  tneae«rer»  aad  aot  aeaenred  and 
a»ade  ftayable  *o  the  treaawrer  ^y«— iveferenae  h&og  had 
as  w^  to  ^  ^  5i^th,aBd  S7«h  aecdioaa  af  iImk  S  Cm.  4, 
c.  }S6»  and  ihe  ^ed  laeoton  «f  4be  4  <jl0iL  ^  &  d^,  aa  la  Ike 
pnwmkii  «if  the  jocal  act. 

F.Gmmng^  toir  AefimaliA    It  ia  «  «dUd  leaae.    The 

^(iie«jl»oiia  wkb  reapect  to  the  «aUdity  of  ithe  lease  are  fiaiir* 

L  The  £ret  qu^tiea  is,  whether  the  acttoa  is  anaiiptiaaaTiMfff 

the  ladeDture  pmdwced  at  ihe  ftrial  not  having  been  «seeulBd 

bf  the  jUWtowf,  or  by  the  cIerk«<or  by  the  Inoasaiter.    The 

First  point:     p»m1ucUqd  of  the pemOerpart  was  saficieat    la  all  caaes 

counten>art^of  '^^  ^  actiw  Ji  bro«igbt  upoQ  aa  indenlaire  af  laaaet  hj 

indenture.       ^  landlord  iigaiaal  his  4eaaaC^  (aad  ihis  «s  an  analDgaus  caae») 

the  prodMctioa  <af  the  counterpait  is  dc«aiad  auficieat    The 

i»cital  at  tba  coooluaiw  <^  this  indentui^e  of  leascw  that  ta 

one  part  of  dia  leaae  iatapded  la  nenaia  iu  the  hands  of 

£•  Riches,  the  trustees,  parties  thereto,  htid  set  ihea*  hands 

and  aaak,  is  a  sMemeat  under  the  haad  aiMi  seal  of  the 

dafeadent^  that  the  truatees  have  executed  a  leasee  and  Ihe 

dfifendawt  ii  therefore  mtopf^d  froa»  denying  that  Act.    In 

JSitrUigh  ¥.  Siiihg{a)9  the  declaration  contained  an  aver* 

I  w^GfA  that  one  Rider  h^d  put  himself  approntice  to  the 

i  defendant  aad  his  wi£eu    This  ayerment  was  held  ta  be  auffi* 

iciaptly  provad  liy  the  producliM  of  that  part  of  the  indei^ 

ture  executed  by  the  defendant.    Nash  ▼•  Tufmerlfij  aeama 

tp  eetablish  the  sane  principle*    {Tm^Uuh  J-  The  words 

to  which  you  refer  must  have  been  put  into  the  judeature 

Ikf/anr  it  wiM  (M^acated*]    The  two  parts  of  the  laeee  were 

(a)  5  T.  R.  465,  {p)  1  £sp.j217« 
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no  doubt  executed  at  nearly  the  same  time.    A  variety  of        iSiM. 
establish  the  position,  that  a  party  who  ba8'execilte& 


a 'deed  coHtaitung  a  recital,  is  ecftopped  from  "coHtrovortiii^  t>. 

fte  tnrth  of  that  iwilal  (a).  «bKtift». 

II.  Tbe  looai  statute  has  beeti  sufficiently  complied  ^h  S(ecbi|'d  |H>itit': 
by  maktfig  the  rent  fmyable  1o  the  trtatees  or^heirtmuurer,  ^SSoSucit, 
flhe  act  ^oes  not  say  that  the  rent  shall  be  ptrid  to  the 
tKasover  oti^  ttDd<fb«re  is  nothing  illegal  in  such  a*eontrect 
as  is  entered  into  by  the  lease. 

lU.  8nt  assuming  that  the  terms  of  die  statute  hnveiiot  Third  point: 
been  complied  with,  Ihe  lease  is,  according  to  the  cotistrtic-  ^^^^^^ 
tion  wfaidi  the  Courts  have  put  upon  words  in  other  stnttrtea^  void! 
nmHar  to  those  in  this  act  of  54  Geo.  d,  voiiUibk  only  at 
the  opiioB  ^of  the  parties^  and  not  actually  void,  fiy  the 
41M  section  of  5  EHz.  c.  6,  M  indentures  of  «ppr0Htioe<4 
skip  made  otherwise  than  by  that  statnte  orfciriied,  nre  de- 
darod  to  be  *ooid  in  4aw  to  aU  intents  and  jntrposes,  Yek  «n 
iSer  V,  1^.  Nieholmsy  Ipswkh  (6),  Lord  HarSwiok  held  «hat 
the  daMe  made  sndh  fndentores  not  void,  lyut  voidalUe  by 
Ars  parries  tbemsdves,  ^and  by  them  only ;  and  he  added^ 
^<Tbei««re  manyvaseswhei^,  srccordiii^  to  the  strict  Worth 
of  Ae  italate,  a  tbing  is  made  v^id^  yet  hm  been  beld  nclt 
In  be  abPotntely  void;"  and  two  instances  are  then  given  by 
him.  Rex  v.  Woohtanton  (c).  Rex  v.  Evered{d)j  St.  Niokoi^ 
las  V.  Si.  Peter^s,  Ipmich{e),  Gray  v,  Cookson{f\  are  all 
Hlwkimtioas  of  th^  saave  prinoiple.  [Temntoihf  J^  Some  of 
Iboae  trasM  proceed  upon  an  erroneous  (nindpte,  that  tb^ 
Oomt  will  do  everything  to  snpport  a  settlement.]  Upon 
the  Mithority  of  these  cases,  and  as  the  proviso  in  die  act 
making  the  lease  null  and  Void  is  introduced  for  the  benefit 
ef  Ale  parties  only,  and  not  for  any  public  purpose,  tbe  ifeed 
is  only  voidable^  and  is  not  vnid»  [Taunton^  J.  Hei^  one 
nf  tbt  partsSfe  diooses  to  avoid  the  leasee]  It  is  now  tee 
kte  to  elect  to  avoid  the  lease. 

(fl)  Vide  «!«,  29(6).  (<0  1  Sott  554,  pi  75^. 

t«)  1  ftotti  P.  L.  580,  pi.  744.  it)  4  Sttrti.  4«»,  $41%  cil. 

(i^  i  BMi<  Oti^pK«7i^Minii.        (/)  \%  Bmi,  t^i 

Ed 
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IV*  This  is  a  valid  lease  under  the  General  Turnpike 
Act,  (3  Geo.  4,  c.  126,)  the  4th  section  of  which  recites, 
V.  that  it  is  of  great  importance  that  one  uniform  system  should 

oKBicE.  i^g  adhered  to  in  the  laws  regulating  the  management  of 
Lease  valid '*  '""^P'k®  roads  throughout  the  kingdom,  and  enacts  that  the 
nnder  General  provisions  in  that  statute  shall  extend  to  all  local  acts. 
"^P  ^  ^  *  By  the  55th  section,  power  is  given  to  the  trustees  to  let  to 
farm  the  tolls  in  the  manner  thereinafter  mentioned ;  and 
after  a  variety  of  regulations  respecting  the  notices  to  be 
given  of  the  intention  to  let,  and  the  mode  of  letting  the 
tolls,  the  same  section  provides  that  the  renter  shall  enter 
into  a  proper  agreement  for  the  taking  and  paying  the 
money  at  the  times  specified  in  such  notice,  with  such  surety 
or  sureties  for  payment  thereof,  and  under  such  conditions 
and  in  such  manner  as  the  said  trustees  shall  think  fit." 
This  repeals  the  inconsistent  provision  in  the  local  act,  and 
enables  the  trustees  to  let  the  tolls  under  such  an  agree- 
ment as  they  think  proper.  This  was  a  letting  under  the 
general  act.  The  lease  recites  that  notice  was  given  to  let 
the  tolls  under  3  Geo.  4.  In  the  operative  part  of  the 
deed,  the  trustees  demise  by  virtue  of  the  said  several  acts. 
It  is  clear,  therefore,  that  this  was  intended  to  be  a  letting 
under  the  General  Turnpike  Act,  and  is  consequently  a  valid 
lease. 

F,  Kelly f  for  the  defendant.  Unless  the  Court  declares 
that  the  clause  with  respect  to  the  letting  of  the  tolls  is 
repealed,  this  action  cannot  be  sustained.  These  contracts, 
respecting  the  letting  of  tolls,  are  authorized  only  by  statute, 
and  are  not  within  the  common  law. 
First  point:  With  respect  to  the  first  point.     The  counterpart  pro- 

Estoppel.  duced  at  the  trial  was  not  executed  by  the  trustees.  No 
notice  was  given  to  produce  the  other  part  of  the  deed,  so  as 
to  dispense  with  the  necessity  of  its  production.  There  was 
consequently  no  evidence  of  a  deed  executed  by  the  trustees. 
It  may  even  be  admitted,  that  if  the  defendant  had  executed 
a  deed  which  recited   the  execution  by  the  trustees,  he 
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would  have  been  estopped^  and  the  authority  of  Burleigh  v.  i834. 
Siibbs  and  Nash  v.  Turner  need  not  be  disputed ;  but  here 
there  is  no  recital  in  any  part  of  the  deed.  The  clause  "  In 
cujus  rei  testimonium"  forms  no  part  of  the  deed.  In 
Comym^s  Digest,  Fait,  (E.  2),  it  is  said,  *'  A  thing  wrote 
after  In  cujus  rei  testimonium,  is  no  part  of  the  deed,  though 
it  was  wrote  before  the  sealing  and  delivery  of  the  deed,'' 
citing  2  Rol.  23  1.  20  R.  Cont.  Mo.  3(a). 

As  to  the  second  point.  The  local  act  requires,  in  ex-  Second  point: 
press  terms,  that  the  rent  shall  be  made  payable  to  the  ^J^^^JcaUct 
treasurer.  This,  it  is  evident,  is  done  designedly,  and  for 
very  obvious  reasons.  By  the  local  act,  the  treasurer  is  to 
give  security  for  the  performance  of  the  duties  of  his  office, 
and  is  likewise  to  account  on  oath  when  required.  There 
are  no  such  provisions  with  respect  to  the  trustees,  who  are 
generally  a  very  numerous  body,  and  some  of  whom  may 
not  be  in  good  circumstances. 

III.  The  only  cases  in  which  the  words  "  null  and  void"  Third  point: 
are  not  allowed  now  to  be  construed  according  to  their  ^y^]^  qq^  y^i^^ 
natural  meaning,  are  where  the  dispute  is  between  a  land- 
lord and  tenant,  as  to  the  construction  of  a  condition  for 
the  benefit  of  one  of  the  parties.     [Patteson,  J.  The  prin- 

(a)  The  first  of  tliese  authorities  S,  8,  nota,  that  what  is  written  in 
runs  tfans :  ''  If  a  clause  comes  in  a  deed  after  the  In  cujus  rei  testi- 
m  deed  after  these  words,  *  in  cujus  moniuro,  shall  be  parcel  of  the 
rei  testimoniuiD,  sigjllum  apposui,'  deed,  as  well  as  that  which  is  writ- 
it  is  not  any  part  of  the  deed,  ten  before.  And  this  by  Norwich 
though  it  were  written  before  the  and  all  the  justices.'' 
sealing  and  delivering,  1  Ma.  Covenant  was  held  to  be  main- 
Brooke,  JFoi/s,  79,  agreed  by  the  tainable  upon  words  of  covenant 
justices,  et  ibid.  76."  Bro.  Faits,  after  the  In  cujus  rei  testimonium, 
pi.  72,  is  an  original  case,  correctly  and  above  the  seal;  Hamond  v. 
transcribed  ,by  Rolle.  But  in  pi.  Jethrell,  1  Brownl.  Rep.  59,  and 
76,  Lord  Brooke  merely  transcribes  Hamond  v.  JeihrOj  2  Brownl.  97. 
a  short  case  from  M.  81  E,  S,  A  proviso  inserted  after  the  In 
fo.  81,  pi.  31,  in  which  the  only  cujus  rei  testimonium,  and  before 
question  raised  or  discussed  was  the  sealing,  is  part  of  the  deed ; 
Qpon  the  effect  of  the  omission  of  T/iompsonv.  Butchery  3 Bulstr. 300, 
the  word  "  nieum,"  after  «  sigiU  301, 302,  per  Doderidge,  J. 
lam."  Tlie  second  authority  (from  And  see  Broke  v.  Smithy  Sir  F: 
Sir  Fra,  Moore)  is  this, "  Mich.  28  Moore,  679. 
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cipl§  of  those  decisions  is»  that  a  party  shall  not  be  allowed 
to-  tak^  advantage  of  his-  own  wrong.]  This  provision,  is 
i)pt  for  the  bf^iefit  qf  one  of  the  parties,  but  it  is  for  the 
interest  of  both  the  lessee  and  the  trustees.  If  the  lease  ia 
^m^  no  toll  can  be  lawfully  demanded  by  the  lessee  from 
4Air4. pArftieSft  nor  can:any  rent  be  recovered  from  the  leasee* 
With*  reispect  to.  the  cases  which  have  been  cited,  sup* 
posing  even  that  the  Court  are  prepared  to  support  those 
casea*  (which  miay  well  be  doubted,  as  the  decisions  appear 
tp  be  entirely  unsupported,  by  any  correct  principle,  of  law,) 
tjbey  will  not  introduce  the  same  kind  of  construction  into 
imy,nw  class  of  cases ;  and  there  certainly  has  been  nodeci? 
sipD  upon  9,  statute  in  pari  materia  with  the  present,  in 
wjiicb  ''void  to  all  intents  and  purposes  whatsoever*'  baa 
^ee^  construed  to  mean  ''  voidable"  only.  But  supposing 
the  words  in  this  statute  to  mean  voidable  at  the  option,  of 
the  parties,  the  effect  is  the  same  as  regards  the  parties  to  tlie 
prfisent^action,  for  the  defendant  does  elect  to  avoid  the  lease. 
[I^ord.jDe/2inai7,  C.  J.  The  answer  is,  that  it  is  now  too  late.] 
It  is  uever  too  late  for  a  mere  surety  for  the  payment  of  the 
rppt,, 

ly.  Then  it  is  said>  that  the  lease  is  valid  under  the 
TOdw  G^Mral  C?ewera/  Turnpike  Act.  Neither  the  55th  nor  the  4th  sec- 
ToropikeAct.  tion  of.  tliat,  statute  touch  this  case*  The  latter  does  not 
repeal  any  other  act  of  parliament ;  and  the  55th  seotion 
contains  only  a  variety  of  minute  regulations  respecting  the 
letting  of  tolls.  This  act  applies  to  future  as  well  as  to 
preaeat  acts.  Suppose  a. future  act  were  made  in  the  terms 
of  this  localact,  could  it-be  contended  that  the  general  act 
had  by  anticipation  repealed  a  future  provision,  such  as  that 
in. the  28th  section  of  this  local  act?  It  is  only  where  there 
is  no  direct  provision  in  a  local  act,  that  the  provisions. of 
the  general  act  apply. 


Fourth  point 
Lease  valid 


First  point: 
Estoppel. 


Gunning,  in. reply.  It  is  said  that  a  recital  in  that  part 
of  a  deed  called  the  In  cujus  rei  testimonium,  does  not 
operate  as  an  estoppel,  as  it  is  no  part  of  the  deed;  and 
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€omym*s  Digest  is  refenred  to  as  an  authority  fbr  thatpOsi-        1834. 


tioa.    The  passage  in  Comyns's  Digest  qiiot^ar  two  ctefeSi 

ttie  die  in  Rolhy  die  other  contri  in  Maoris  Reports,  the  -a, 

bitter  06  which  must  be  taken  ta  have  oveiM<iled  the  pt^     WbiiHicB. 

ctMng  ca9e  in  Rolhifl).    Rappeai^from  Sheppitrdfa^ToiH^ 

slMe(i)^-  that  this  is  to  be  taken  as  a  pait  of*  the'  deedi 

b  eoumenithig  the  formal  op  orderly  parts  of  a  deed,-  the 

eighth  part  is  stated  by  the  author  of  that  ti^atise  tt^'  be 

the  iHctiftw  nv  teaifn0mum.    Whether  this  be  VL^feeitul*'  or 

not,  it  is  an  averment  under  hand  and  seal,  which  is  sufficient 

ta  constitute  an  *  estoppel. 

ISien  as- to  the  second  point-    It  is  said*  that  it  was  the  Second  point:' 
policy  of  the  act  to  make  the  rent  payable  to  the  tt>6asur^  withSocaUct. 
OB  account  of  bis  greater  respectability.     Upon  reference 
to  the  local  act,  it  wilPbe  foUnd>  that  the  trustees  must* be 
postessed'of  property  to  the  amount  of  WL  a  year** 

Then  it  is  smd,  that  the  cases  cited  upon  the  third  point  Third  point: 
are  not  to  be  considered  as  llwr.    They  have  hitherto  been  ^j^  wadnof" 
so  considered^  and  have  not  been*  overruled  i     It^  may  be  void. 
tiue  that  one  of:  them  was  decided  on  an  erroneous'pririci^ 
pie,  viz.  thata  Conrt'vriil  do  every  thing  to  support*  2l  seti* 
tlement; — but  that  was  not  the  sole  ground'of  decision  in 
Greyy^  Cookson.     Besides^  here  the  party  seeks>  to  trice 
advaatage  of-  his  own  wrongs  anduherefore  it  comes  within 
the  principie  upon  wbichtbe  cases  between  landlords  ifnd 
tsDaDtt-  in  general  have  been  decided^     It  is  too  late  for 
the  defendant  to  elect  to  avoid'  the  deed^  after  he-  has  en^^ 
joyed  the  benefit  of  the  demise. 

Tben>wilh  respect  to  the. foorth  point.-   The  provisiotti^  Fourth  point: 

Xj6&sa  v&lid 

in  the  general  a^  are  inconsistent  with'  those  in  the*  IdcttI  ^^^^^^  General 
act,  and  therefore  the  latter  are^necessarity  repealed.     But  Turnpike  Act. 
snpposii^  that!  the  Conrt  be  of'  opinion  th^*  the  leasee  i§ 
vend,  the  defendant  ought  not,  at'this  tlnfe,  to*  be  permitted 
to'take  advantage  of  its  invalidity. 

(a)  Vide  iupnt^  63  (a),  where  it      that  in  Monre,  in  28  Hen.  8,-^ 
appesrs  that  the  case  in  Rolle  (from      16  years  before. 
Bkooks^  Abr.)  wasia  1  Mary;         (b)  Page  5»* 
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1834.  Lord  Denman,   C.  J. — It  was   unfortunate  that  the 

trustees  did  not  give  notice  to  produce  the  deed  in  the 
hands  of  the  lessee ;  but  I  believe  none  of  the  Court  are 
disposed  to  think  the  case  need  turn  upon  the  point  as  to 
the  admissibility  in  evidence  of  the  counterpart.  There 
may  be  some  question  whether  a  recital  in  the  subscribing 
part  of  the  counterparty  that  the  deed  has  been  executed 
under  the  hands  and  seals  of  the  trustees,  would  not 
operate  as  an  estoppel  against  a  party  executing  the  coun- 
terpart. 

The  other  point  appears  to  me  to  be  one  of  very  great  im- 
portance— that  the  act  requires  that  every  lease  of  tolls  shall 
make  the  rent  payable  to  "  the  treasurer.*'  That,  I  think, 
must  be  taken  to  be  "  exclusive  of  all  other  persons ;"  it  can 
never  be  enough  to  say  that  the  rent  may  be  made  payable 
to  the  treasurer,  or  the  trusteesi  or  some  one  of  their  body. 
To  have  the  rent  payable  to  a  large  number,  would  be 
very  inconvenient,  and  a  single  individual  might  possibly 
not  be  perfectly  solvent.  The  question  then  is,  whether 
full  effect  is  to  be  given  to  words  such  as  these :  "  that 
any  lease  that  is  executed  in  contravention  of  these  pro- 
visions shall  be  null  and  void  to  all  intents  and  purposes 
whatever."  It  certainly  is  very  extraordinary  that  there 
should  be  cases  to  show  that  words  of  that  extent  should 
not  receive  their  natural  and  obvious  meaning ;  but  on  the 
principle  that  a  party  is  not  bound  to  take  advantage  of 
any  proviso  in  his  own  favour,  it  has  been  held  in  settle-^ 
ment  cases  that  the  word  "  void"  means  "  voidable"  only. 
And  this  same  construction  has  been  applied  to  agree- 
ments where  a  party  could  not  take  advantage  of  a  proviso 
in  his  own  favour,  without  committing  some  offence 
against  public  policy.  But  here,  there  is  nothing  of  that 
sort.  Indeed  it  might  be  said  that  there  is  something 
which  may  be  called  "  public  policy/'  demanding  the 
enforcement  of  this  clause.  The  interests  of  the  pro- 
prietors at  large  are  intended  to  be  protected  by  the  pro- 
vision  which  requires  that  one    particular  individual  of 
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responsibili^  shall  be  the  party  to  whom  the  rent  shall  be  i8d4. 
made  payable.  There  is  therefore  the  best  public  reasoo 
why  this  provision  in  the  act,  making  a  lease  void  in  such 
case,  should  be  carried  into  effect,  if  the  rent  is  by  that 
lease  made  payable  to  any  other  than  the  individual  par-- 
ticulariy  pointed  out* 

But  it  is  urged  that  the  general  act  repeals  this  clause,  be- 
cause it  says  that  the  trustees  executing  leases  shall  comply 
with  certain  directions  as  to  the  notice  to  be  given,  the 
mode  of  bidding,  and  other  things,  and  then  goes  on  to 
say,  "  the  rent  shall  be  reserved  in  such  manner  and  on 
such  conditions  as  the  trustees  or  commissioners  shall 
think  fit."  But  those  words  were  not  intended  to  repeal 
any  restrictions — particularly  a  restriction  founded  upon  a 
good  principle — contained  in  any  former  act.  The  only 
intention  was,  that  the  trustees  should  appoint  such  con- 
ditions, and  make  the  rent  payable  in  such  manner  as  they 
thought  proper,  consistently  with  the  powers  vested  in 
them,  and  the  duties  imposed  upon  them  by  other  acts. 
Those  words,  therefore,  in  the  general  act  cannot  be  sup- 
posed to  have  been  used  with  an  intention  to  repeal  the 
provision  in  the  28th  section  of  this  local  act;  which  pro- 
vision, therefore,  stands  in  full  force,  and  ought,  upon 
every  principle  of  reason,  to  be  applied  to  this  case.  This 
lease  is  therefore  void. 

With  regard  to  the  time  of  taking  advantage  of  the  in- 
validity of  the  lease,  I  cannot  understand  why,  if  the  lease 
be  void,  any  party  should  not  take  advantage  of  its  inva- 
lidity at  any  period. 

Taunton,  J. — Two  objections  have  been  urged  against 
the  validity  of  this  lease.  One  is,  that  the  trustees  did  not 
execute  the  lease*  To  this  it  has  been  answered,  that,  as 
there  is  a  recital  in  the  deed  that,  to  one  part  of  those 
presents  intended  to  remain  in  the  hands  of  the  said  £. 
TUches,  ''  the  said  trustees,  parties  thereto,  have  set  their 
hands  and  seals,"  that  recital  is  bidding  on  the  defendant, 
who  is  only  a  surety,  and  therefore  has  a  right  to  the 


i8S4i        Strict)  proof  of  the  legal  exbtence*  of  this  obligation.     Btit 
V^^^^^      agaiiwt   that  has  been  cited^  the  authority  of  Comyn^9 
tb  Digest,  ^V/e  Fait.    £  do'  not  wish  to  be  bound  by  any 

ofnnion  I  nay  now  thoow  out ;  for  what  I  say  i»  pritiei-^ 
pally  with'  this  Wewt — tliat  P  may  not  be  supposed'  tb 
accede  to  the  argument  used  by  Mr».Grt<itiii>»g;i  because 
I  am*  at  prosenti  most  strong  inolined  to  be  of  opinion 
that  the  words  which  follow  **  Iii>ouju8  rei  ttestimonium^" 
fonn.  tt0'  peat  of  the  deed,  at  all  ;•  that. they  are  not  matt^ 
of  recital^!  and  that,  therefore  they  will,  not'  estop*  the 
defendant  in  this  case  from-  urging  the  present  objeo 
tion«  1  do  not>.  howevery.  give  a  definitive  opinion*  upon 
that  point,  since  it  is  quite  sufficient  to  decide  upon  the 
others  That  which  >  L  have  advanced  is  rather  in  the  way 
of  protestation'  than  any  tfain^  else. 

On  the  other  question  L  certainly  entertain  no  ddubt 
whatever.  The  objeotiont  is,,  that  the-  reservation  is  not 
to  the  treasurer  alone^  as:  it  ought  to  <  be,  according  tb  the 
28tb  seotion|.  but^  in  the  alternative — to  the  treasurer-  of 
trustees.  Now  there  mi^  be  very  good  reasons  for  making 
the  rent'  payable  otdyt  to>  the.  treasurer*  ■  If  the  word^-  in 
this'section  are  net' obligatory,  L cannot< conceive  aii^  wordfr 
that  can  have  a  prohibitory  force.  The  distinction  has 
long  subsisted  in  the  construction^  of-  acts  of  parliament 
between  statutes  directory,  and  statutes*  impfrof ice'— whose 
peovisions  mu$t  be  observed.  According  to  the  Uest  of 
my  recaileotion>  the  first  instance  in  the  booksof  a  stMUte 
being  oonstmed  to»  be'  directtnj^  occurs  in  Strange  (a); 
where  it  was  held,  that  the  time  appointed  by  the  statute 
for  the  choice  of  overseers  need  not  be  observed  to  the 
letter^,  tbati  that'  was  a  direetOfif  provision^  and'  that  the 
choice  of  overseers  on  a  day  not  being  ''  in  Easter 
wbek^  or  within-  one  month-  after/'  may  be  supported. 
There  may^be  other  cases  tb  the  same  effect  (6).    I  have^ 

(a)  Hex  v.5/7arr(N0, 9  Stra.  1123.  1071  n;  Margate  Pier  Con^any 

(h)  Co.  Dtt.  360  a;  Leicester*  v.   Hannam,  3   Barn.   &  Alders. 

shire  case)  l'Ftekw.£I;€a9e89  45;  966;  Rex  v.  Mayor  of  Imdm^ 

JUs  v»  FoUp.2  Selw.  N«  P.  7di  ed.  4Mioa.  &  Byl.  36. 
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always  underatood:  the  di|btincUon«  between  »  directory  and*       laa*. 
ioiperativa  statute  to  be  tbisr— a  statute  is, to  be  ooostriifidi     '••-t*^ 
to- be  dirMory-  wb^n. its  proviuona  coutaiii  mere,  matters. q£  ,;^, 

dineetioo;  but  wben  those  matters  of  directiou^are  foUowedl 
up  by  such  words  as.  occur  here,  **  or  in  default  thereof, 
every,  such  lease^.  contract,  or  agfeemeut,,  to  be  null  audi 
void  to  all  iqteuts  aad.  purposes//— *it  is  to  be.qoQstrued* 
as*'  innjferatim.  Those  latter  wonds-  always  amount  to  a. 
dinect*  positive^  absolute  prohibition^,,  wbicb«  oanoot  bet^ 
ditgemed  Wi^  Iii.tbe  present  case  the  statute  provide* 
that  the  rant  which,  shall  be  agreed  to.be  paid  for.  tbetoUa 
shall  be  made  payable  to  the  treasurer  of  the  said  trust«es> 
and  then  it  goes  on,  ''and  in  default  thereof,  every  suob- 
lease,,  contract,  or  agreement,  to  ba  null,  and.voidi  to  aU 
intents  and  purposes  whatever."  Now  this  lease  is  made 
under  a,  power  given  to  the  trustees,  audi  the-  terms  of  the 
power  must,  be  strictly  complied  with,  as  in.  other  mora 
familiar,  instances  of  powers*  I  cannot  fasbion.a.  doubt  Xa 
mjp  owivmindon  the  suly^t.  But  it  is  said,  **  the  olgec^ 
don  comes  too  late."  Now  it  is  not  at  all.  explained^  us 
o&ol.flKiy  the  objection  comes  too. late.  The  lease,,  it.  is 
true,  was  executed-  in  1825,  and.  it  is  a.  lease  for.  threA 
years ;  but  there  is  no  statement  in.  the  case  as  to  when 
tbe  present  stftion  was.  conuneoced,«  and  therefore,  for.ao^ 
tbing-  that  appears,  to  the  contrary^  it  may  have,  been  oonik 
Quenoad  during,  the  oontinuance  of v  the  term*  I  know  not 
in  what,  other  sense  the  objection  can  be  said  to  come  too 
late  but.  this,  that  it.  has  come  after  the  expiratiouiof  the 
lease,  whereas  it  ought  to  have  been  made  during  the 
pendency  of  it(a)»  I  think  therefore  that. there  is > nothing 
in. this  answer  to  the  olyectioo. 

Then  the  General  T^iniptke  Act  has  been  relied  upon 
to  shew,  that,  putting  the  two  acts  together,  this,  lease  may 
be  supported*    Now  I  agree  that  it  is.  stated  in  the  pre- 

(a)  On  the  part  of  the  plaintiff,  receiving  tolls,  and  thereby  de- 
it  seema  to  have  been  contended  riving  benefit  under  th»  demise^ 
tfaai  tbs  lessee  could  not,  ajler     treat  that  demise  as  a  iwUUy* 
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1834.        amble  or  the  first  section  of  that  act  (3  Geo.  4,  c.  126), 

^^^~^      that  it  was  the  intention  of  the  legislature  to  establish  one 
Pearse 
v.  uniform  code  of  laws  upon  this  subject ;  but  I  do  not  see 

MoBBicE.  1,^^  ||,3j  uniformity  is  in  the  slightest  degree  disturbed  by 
giving  its  proper  interpretation  to  the  local  statute  in  this 
case.  If  the  statute  of  the  3  Geo.  4,  c.  126,  had  contained 
any  provisions  directly  repugnant  to  the  provisions  of  the 
54  Geo.  3,  then  I  should  have  said  that  the  provisions  in 
the  local  act  must  yield  to  the  provisions  in  the  general 
act ;  but  I  do  not  find  that  there  is  any  provision  in  the 
general  act  that  is  at  all  repugnant  to  the  provisions  in  the 
local  act.  The  55th  section,  which  Mr.  Gunning  has 
relied  upon,  in  the  3  Geo.  4,  provides  that  certain  pre- 
liminaries must  be  observed  in  letting  out  the  tolls  to  farm ; 
and  then  it  says  *'  that  the  highest  bidder  shall  be  the 
farmer  or  renter  of  the  said  tolls,  and  shall  forthwith  enter 
into  a  proper  agreement."  That  word  "  proper"  must 
be  construed  by  reference  to  the  clauses  of  the  local  act. 
The  section  requires  that  the  highest  bidder  shall  enter 
into  a  "  proper  agreement,  for  the  taking  thereof  and 
paying  the  money  at  the  times  specified  in  such  notice^ 
with  such  sureties  or  securities  for  payment  thereof,  and 
under  such  conditions  and  in  such  manner  as  the  said 
trustees  or  commissioners  shall  think  fit."  There  is  not 
in  that  section  any  tUrect  repeal  of  the  local  act  which 
makes  it  necessary  that  the  rent  should  be  reserved  payable 
to  the  treasurer  alone,  but  it  only  says  that  he  shall  enter 
into  a  lease,  and  that  they  may  let  under  such  conditions 
and  in  such  manner  as  the  trustees  shall  think  fit.  That 
does  not  give  the  trustees  the  absolute  power  of  dispensing 
with  all  former  provisions  on  the  subject ;  it  means  only 
upon  such  terms  and  conditions  as  would,  in  the  absence  of 
any  statute  to  the  contrary,  be  binding  on  the  parties. 

Z  do  not  think,  therefore,  there  is  any  such  repugnancy 
between  these  two  statutes  as  to  bring  the  case  within  the 
first  clause  of  the  3  Geo.  4.  In  answer  to  the  string  of 
cases  cited,  and  especially  the  case  of  Rex  v.  St.  Nicholas, 


Peahse 
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Ipswich,  I  would  refer  to  the  late  case  of  Rex  v.  Graves^       i8S4. 
end  {a).    The  ground  upon  which  Lord  Tenterden,  in  that 
case,  puts  Rex  v.  St.  Nicholas,  Ipswich,  is  that  the  statute       '  "^  v." 
of  Elizabeth  on  the  subject  of  apprentices  was  not  a  pro*     MoaaicB. 
hibitive  statute,  but  merely  a  permissive  one. 

Patt£som»  J. — I  am  entirely  of  the  same  opinion,  on 
the  second  ground,  viz.  that  the  rent  in  this  case,  instead  of 
being  reserved  according  to  the  directions  of  the  act,  and 
made  payable  "  to  the  treasurer/'  is  made,  by  the  terms  of 
the  lease,  payable  "  to  the  trustees  for  the  time  being,  or 
their  treasurer/'  It  seems  to  me,  that  the  object  of  the 
provision  in  the  28th  section  is  to  prohibit  the  making  the 
rent  payable  to  any  person  other  than  the  treasui^r,  and 
I  can  conceive  a  very  good  reason  for  that  where,  as  in 
this  case,  there  is  a  numerous  body  of  trustees.  The 
treasurer  is  the  person  to  whom  the  rent  is  to  be  paid  in 
the  first  instance,  and  therefore  the  reservation  in  this 
lease  is  forbidden  by  the  20th  sectiour 

If  that  be  so,  the  question  is,  what  effect  is  to  be  given 
to  the  words  ''  shall  be  null  and  void  to  all  intents  and 
purposes"  i  I  confess  I  cannot  have  the  least  doubt  in  the 
world  upon  the  subject.  The  natural  meaning  of  those 
words  is,  that  if  the  parties  who  make  the  lease — the 
trustees  of  the  turnpike  road — do  not  choose  to  draw  it 
np  according  to  the  terms  of  the  act,  the  lease  shall  be 
absolutely  null  and  void. 

A  number  of  cases  have  been  cited  by  Mr.  Gunning,  in 
which  the  Court  has  held  that  the  words  ''  null  and  void  " 
should  not  have  that  operation,  but  shall  be  voidable  only. 
It  is  sufficient  to  say  that  those  cases  are  not  upon  acts 
of  this  description,  and  therefore  do  not  bind  this  case. 
In  Rex  V.  Hipswell(b)  and  Rex  v.  Gravesend  (particularly 
the  last),  the  Court  distinctly  said,  that  wherever  a  thing 
was  prohibited  upon  pain  of  being  null  and  void,  full 
effect  should  be  ^iven  to  those  words,  and  it  should  be 

(«)  S  Bam.  k  AM.  246*        (6)  S  M.  b  R.  474;  8  B.  b  C.  466. 


18M.  afastthitely  voilL  That  bebg  the  case,  I  think  vre  ave  jua* 
ttted  00  sagnng  that  we  meat  igiiie  full  effect  to  these  'worda. 

With  =iteapect  lo  the  .arguraenty  ihat  <the  general  act  has 
taken  loff  the  ieffect  of  fthaae  worda,  I  can  ifind  locithing  in 
the  general  act  in  any  amy  ancoiimatdiit  with  this  €dlk 
clause  of  the  local  act ;  and  that  being  the  case,  I  cannot 
perceive  ike  riigbteat  inlention  fto  jepeal  the  Local  act 

As  to  .the  £rBt  ahfeolion,  I  do  not  decide  it^  i  only 
aolice  k  sa  far  as  to  .ai^,  that  iq»oii  Ibat  <»bjeolacHi  also  4he 
imjsneasJDatif  m;  4Diad  is  in  favaiir  of  the  vhfendairt. 

iVftLLiAMB«  J* — I  am  entirely  of  the  same  •opinaDn  «a 
the  groBttd  that  the  ireservalaoa  <of  the  went  liaa  not  beea 
wamie  aoocwdang  !to  <die  lerass  *of  the  act  «f  pasiimaaBoL 
The  act  is  «ot  directory,  -bat  peremptory^  ibat  the  lease 
snat  be  ia  tbe  form  prescribed^  and  that  evtxy  lease  ^bidh 
does  aat  <X)aBp)y  with  that  <forai  is  to  be  mM  and  vaii  to 
aH  intents  aad  parpaaes  whatever.  Certain  atetutea  ha^ 
been  deemed  to  be  idirectory  -only  in  M<mtt  af  their  pna* 
wisioai^  and  my  brofeber  Taumimi  Jms  referred  to  one  as 
te  the  SMMiaatiaa  and  appoialaaeat  of  overseers  mdet  tbe 
4Sd  EIa^  twt  thane  ts  oo  frovisioa  im  that  rtatete  that 
%¥ety  nfpaiatmaat,  aaoept  on  tbe  day  TiaBiPi<  shall  be  ImH 
aad  vaid  to  all  tateots  asid  paaipaaea.  The  answer  wihich 
has  been  atlnaipfted  ta  be  givea  f laas  the  operatioa  of  the 
Genanri  Tnrapika  Act  uadoabtedly  has  leoeived  more  than 
a  suflScient  answer  from  my  learned  biwdiecsk  I  waidd 
only  afcsorve,  Aat  the  maia  policy  of  that  part  of  the  act 
pnaoadiaig  the  laeatioB  of  a  proper  agreeaaent  beiag  ewtensd 
iaiau  it  lo  iv^ulaie  ^  putting  up  of  the  tolls  to  aaction; 
aad  thane  are  aomewhat  fiunfid  and  most  laboiMn  pm- 
viaiana  about  the  node  in  which  that  is  ta  ha  done.  I  can 
aaa  wo  aoawer  to  tbe  objediott  made  by  tba  defendant 

It  it  aaid  Chara  are  taaaes  where  the  worda  "  nail  awl 
void  to  aU  ialents  and  piarpaaes''  ha^  been  held  to  mean 
~  voidaUa"  oa^i  aad  I  waa  iookiiig  with  ^^i^  anaiely  fcr 
aiy  caaa  whiah  was  oat  an  tba  subjaot  of  aettlaaaaDt  hw. 
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Kmr  JuAj  "  Btrll  «nd  -void  to  aH  idlento  and  puBpoateB"        1884. 
rfioaM  n«t  be  lield  te  dniie  ^tbeir  imittind  imsMiiDg  whea 
applied  to  Ae  law  of  saUfenuot*  I  dto  not  kaow ;  .but  I 
Ml  aeij  glad  te  find  that  iheve  are  ideoiaione  M'Uoh  go  the 
kagih  of  aajiag  dieve  ahall  be  490  imone  4if  such  caae& 

Judgment  <of  aonanit. 


HAASis  v«  Duj^cAN  jnd  othoca. 

Trespass.    I>uitca/2  pleaded  Ae  general  issue,  and  *e  Where  in  tre«- 
other  defendants  suffered  fhe  judgment  to  go  %y  tlefault.  P*^^"nst-4. 
The  jury  found  for  Duncan  upon  the  general  issue,  and  pleads  the 
assessed  the  damages  against  the  olfcer  defendants  at  one  wWch  is*  found 
farthing.  The  judge  certified  under  43  £3Kt.€.'6,to  deprinre  ^or  him,  and 

the  plaintiff  of  his  costs.  judgment  by 

default,  upon 
A  t  •  t       1       »    «     •  .J-  which  one 

Steer  moved  to  set  aside  the  judge^s  certmcate,  -ooa*  farthing  da- 
tending  that  the  statute  did  not  apply  to  an  assessment  of  °^^^?**" 
daouges  vhaa  jadgmentfaad  gone  liy<l6£uih,and  ihaH  such  competent  to 
had  always  been  considered  to  be  the  practice.  certi^  under 

43  EUg,  c.  6, 
n  J  1^        ^^  deprive  the 

Cur.  adv.  vuU.      pUinfiff  of  his 
costs. 

Lord  Denman,  C.  J.  on  a  subsequent  day  in  the  term, 
Mimred  Cbe  jndgiaettt  <rf  «he  Court.  After  atatiag  tbe 
otjeerio^,  hti  lordship  fraoeeded : — TW  enactwiept<^)  as 
''  If  apon  aay  actios  petaonai  to  be  brought  in  aay  of  bcir 
majesty's  Courts  at  Westminster,  not  being  for  any  title  of 
lands  &c.,  it  shall  appear  to  the  judges  of  die  aaaie  Court* 
and  be  so  signified  or  set  down  by  the  jaatieetbafeK  wboai 
the  aaae  a baU  be  triedt  that  the  debt  or  damages  to  be 
recovered  tbere  in  the  same  Comt,  iMIl  not  amomrt  to  ^ 
san  of  40k  m  abote  tbatsaa^  in  avery  soobcaae  the  judge 
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and  justices  before  whom  any  such  action  shall  be  pursued 
^  "  y       shall  not  award  for  costs  to  the  party  plaintiff  any  greater 
9.  or  more  costs  than  the  sum  so  recovered  shall  amount  unto, 

aDd'^orfiera.  ^^^  less,  at  their  discretion."  If  the  word  "  tried"  is  material, 
the  present  case  has  been  tried,  an  issue  having  been  joined 
against  one  defendant  as  well  as  damages  assessed  against 
the  others ;  and  Mr.  Tidd  states  a  case  from  9  Price's 
Reports  (a),  (under  the  statute  of  Charles  2  (h),)  where,  in 
trespass  for  breaking  and  entering  the  plaintiff's  close,  the 
defendant  pleaded  a  right  of  way  over  the  locus  in  quo — 
plaintiff  took  issue  thereon,  and  new  assigned  extra  viam; 
whereupon  the  defendant  suffered  judgment  by  default 
The  jury  found  a  verdict  for  the  defendant  as  to  the  right 
of  way,  and  assessed  the  damages  on  the  new  assignment  at 
one  shilling.  The  Court  held  the  defendant  entitled  to 
the  costs  of  the  issue  found  for  him,  and  to  no  more  costs 
than  damages  on  the  new  assignment.  It  is  true  that  to 
writs  of  inquiry  before  the  sheriff  the  words  of  the  statute 
of  Elizabeth  do  not  apply. 

Rule  refused. 

(a)  Barber  v.  Rand,  9  Price,         (6)  22  &  23  Car.  9,  cap,  9.  8. 
336.  136. 


Bbtts  and  Drewe  v.  Gibbins. 

The  rde  that  ASSUMPSIT  on  a  promise  to  indemnify  the  plaintiffs 
cannot  recover  for  refusing  to  deliver  certain  goods,  to  wit,  ten  hogsheads 

upon  a  pro-     ^f  acetate  of  lime,  to  certain  persons,  to  wit,  Messrs. 
mise  to  in-  '^  ' 

demnify  made 

by  the  peraon  at  whose  re<iae8t  the  tortioas  act  is  committed,  is  confined  to  cases  in 

which  tne  act  is  of  an  obmoiufy  illegal  character. 

It  does  not  extend  to  a  case  in  which  there  is  any  bonft  fide  doubt  whatever  whether 
in  point  of  law  the  act  was  authorized. 

The  rde  as  to  contribution  between  joint-tort*fcasors  must  be  similarly  confined. 

Contribution  is  indemnity;  and  the  same  consideration  that  will  support  a  promise 
to  indemnify  will  also  support  a  promise  to  contribute,  et  e  converse. 

In  cases  where  an  express  promise  will  be  supported,  an  implied  promise  arising  out 
of  the  circumstances  of  the  case  will  also  be  available. 

Part  delivery  by  a  carrier  to  the  consignee  is  prim&  facie  such  a  virtual  delivery  of 
the  whole  as  puts  an  end  to  the  consignor's  right  of  stoppage  in  transitu. 
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Nyren  aud    Wikon,   and   for  delivering   theui  to  another         i834. 
person.     Averment:    that    the    plaintiffs,   relying  on   the     j^^^^^  ^^^ 
promise,  refused  and  delivered  accordingly ;  that  an  action       Drewe 
was  afterwards  commenced  by  the  assignees  of  Nyren  and      Gibbihs. 
Wibon  (who  had  become  bankrupts)  against  the  plaintiffs, 
for  not  delivering  the  said  goods  to  Nyren  and  Wilson; 
and  that  the  plaintiffs,  in  order  to  prevent  further  proceed- 
ings, paid  a  large  sum  of  money.     Breach :  that  the  de- 
fendant would  not  indemnify  the  plaintiffs  in  respect  of 
that  sum.    At  the  trial  before  Denman,  C.  J.,  at  the 
sittings  in  London,  after  Trinity  term,  1833,  a  verdict  was 
taken  for  the  plaintiffs  with  157/.  5s.  damages,  subject  to 
the  opinion  of  this  Court  on  the  following  case : 

The  plaintiffs  carry  on  business  as  bargemasters  and 
wharfingers  at  Bristol  and  London.  The  defendant  is  a 
manufacturing  chemist  at  Neath,  in  Glamorganshire. 

gth  October,  J  830.  The  defendant,  in  execution  of  a 
written  order  from  Nyren  and  Wikon,  who  then  carried 
on  business  in  London,  sent  five  tons  of  acetate  of  lime^ 
in  ten  casks  or  hogsheads,  from  Neatli  to  Bristol,  to  be 
from  thence  forwarded  by  the  plaintiffs'  boats  to  London  ; 
and  he  at  the  same  time  wrote  to  the  plaintiffs  in  London, 
informing  them  that  some  casks  had  gone  on  by  their  boats 
to  await  his  order  in  London ;  that  he  had  written  to  their 
house  in  Bristol,  directing  that  30  casks  containing  liquids 
were  for  M.  and  P.,  and  10  casks  of  dry  goods  marked 
(as  in  that  letter  mentioned)  for  Nyren  and  Wikon,  and 
that  he  would  be  obliged  by  their  carefully  separating 
those  casks  from  others,  and  having  them  taken  away 
distinct,  as  he  was  afraid  of  confusion. 

12th  October.  The  defendant  drew  on  Nyren  and 
Wibon,  at  four  months,  for  l6l/.  Is.  2d,,  the  price  of  the 
ten  casks  of  acetate  of  lime,  and  transmitted  the  bill  to 
them  for  acceptance  on  that  day;  but  Nyren  and  Wilson 
did  not  either  accept  the  billi  or  return  it  to  the  defendant, 
or  pay  it  at  maturity,  or  pay  the  price  of  the  goods,  al- 
though often  applied  to  for  that  purpose. 

VOL.  IV.  F 
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dOth  October.  Nyren  and  Wikon  made  application 
to  the  plaintiffs  respecting  the  above  consignment,  and  at 
that  time  took  away  two  of  the  ten  casks. 

2d  November.  The  remaining  eight  casks  being  still 
at  the  plaintiffs'  wharf,  the  brother  of  the  defendant,  acting 
by  his  authority,  personally  gave  directions  to  the  plaintiffs 
not.  to  deliver  the  remaining  casks  to  Nyren  and  Wikon, 
but  to  deliver  them  to  the  order  of  John  Elliott^  and  signed 
the  following  order,  which  was  delivered  to  the  plaintiffs — 
^'  Please  to  deliver  to  the  order  of  John  Elliott  the  eight 
casks  marked  and  numbered  as  below."  Pursuant  to  this 
order,  the  plaintiffs  delivered  the  eight  remaining  casks  to 
Elliott. 

29th  October,  1831.  Nyren  and  Wilson  having  become 
bankrupts,  their  assignees  (through  their  attorneys)  sent 
to  the  plaintiffs  a  letter  demanding  the  eight  casks  of 
acetate  of  lime,  as  having  been  the  property  of  the  bank- 
rupts. 

3d  November,  1831.  The  plaintiffs'  attorneys  sent  to 
the  defendant  a  copy  of  the  above  notice,  accompanied 
with  a  letter,  in  which,  after  adverting  to  the  notice,  they 
wrote  as  follows :  ''  You  are  aware  that  notice  of  the 
arrival  of  the  hogsheads  was  given  to  Nyren  and  Wilson^ 
and  that  two  of  the  hogsheads  were  delivered  to  them ; 
and  the  circumstances  connected  with  the  countermand  of 
the  remainder,  and  the  subsequent  delivery  of  them  to 
your  second  order,  are  in  your  own  possession ;  and  as 
you  only  are  interested  in  the  dispute,  and  Messrs.  Betts 
and  Drewe  (the  plaintiffs)  look  to  you  for  their  indemnity, 
we  beg  to  inquire  on  their  part,  what  you  intend  to  do 
under  the  circumstances ;  whether  you  wish  the  threatened 
action  to  be  defended,  or  you  will  comply  with  the  demand 
by  sending  eight  hogsheads  in  lieu  of  those  delivered  to 
the  order  of  Mr.  Elliott,  that  Messrs.  Betts  and  Drewe 
may  hand  them  over  to  the  assignees  as  required.  In 
the  event  of  your  determining  that  the  action  shall  be 
defended,   we   shall    be  obliged   by  your    informing    us 
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whether  any  invoice  was  at  any  time  forwarded  to  Nyren        i8S4. 
and  fVilson,  and  whether  any  other  circumstance  passed       *^^^^*^ 
between  you  and  them  regarding  the  goods  which  may       Deiwb 
neg^ve  the  claim  by  the  assignees  to  recover  them.    We 
are/'  &c.    To  this  letter  there  was  the  following  P.S.: 
**  Since  writing  the  inclosed,    the   assignees  have  com* 
menced  their  action  by  serving  Messrs.  Betts  and  Drewe 
with  a  writ.    Yon  will  therefore  give  the  matter  your 
immecUate  attention/'    To  this  letter  no  answer  was  re- 
turned. 

10th  November,  183L  The  plaintiffs'  attorneys  wrote 
to  the  defendant,  stating  their  surprise  at  having  received 
no  answer  to  their  former  letter^  and  informing  him  that 
as  the  assignees  were  proceeding  with  their  action  with  all 
possible  speed,  they  should  shortly  advise  the  plaintiffs  to 
settle  the  action,  and  hold  him  answerable  for  the  con- 
sequences. 

17th  November,  1831.  The  defendant  wrote  to  the 
plaintifis  a  letter,  of  which  the  following  is  the  material 
part:  "  I  have  laid  the  whole  case  before  my  own  solicitor^ 
and^  although  I  am  advised  that  the  action  brought  by 
Nyren  and  WiUon's  assignees  cannot  be  successfully  de« 
fended,  I  do  not  consider  myself  liable  to  you ;  but,  from 
other  reasons,  I  am  willing  to  interpose  on  jour  behalf,  and, 
in  a  reasonable  time,  to  restore  eight  casks  to  your  care." 

19th  November,  1631.  The  defendant  shipped  for  the 
plaintiffs  eight  casks  of  acetate  of  lime,  which  were  duly 
received  by  the  plaintiffs  in  London. 

On  the  receipt  of  the  letter  of  17th  November,  the 
plaintiffii  offered  to  deliver  to  the  assignees  the  eight  casks 
so  proposed  to  be  substituted. 

18th  January,  1832.    This  offer  was  rejected. 

On  the  same  day,  the  plaintiffs  forwarded  to  the  defend- 
ant a  copy  of  a  letter  from  their  attorneys  stating  that 
the  assignees  had  decided  upon  rejecting  the  offer  to  sub- 
stitute the  eight  casks,  and  recommending  payment,  for 
which  purpose  they  requested  an  advance  of  money. 
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1834.  21  January,   18S2.    This  copy  was  accompanied  by  a 

letter  from  the  plaintiffs  to  the  defendant  of  this  date, 
in  which  they  write,  *'  As  we  have  acted  entirely  under 
your  instruction  in  this  transaction,  we  hope  you  will  remit 
us  or  our  attorneys  the  amount  required  immediately,  as  it 
seems  worse  than  useless  to  defend  the  action  or  spend 
more  money." 

1st  March,  1832  (a).  The  plaintiffs,  to  avoid  further 
expense,  paid  over  the  fair  estimated  value  of  the  acetate 
of  lime,  and  the  costs  of  the  action  brought  by  the  as* 
signees,  which,  together  with  their  own  costs,  amounted 
to  the  sum  for  which  the  verdict  has  been  taken  {\5lL5s.)\ 
and  they  sent  to  the  defendant  an  account  of  such  payment. 
23d  January,  1832.  The  defendant  wrote  to  the  plain- 
tiffs as  follows :  *'  We  complied  with  your  request  against 
our  interest,  in  sending  you  eight  casks  of  acetate  of  lime. 
We  decline  doing  more.  We  by  no  means  regard  you  as 
acting  under  our  instructions." 

19th  March,  1852, — and  before  the  present  action  was 
commenced — the  plaintiffs'  attorneys  gave  the  defendant 
notice  of  the  plaintiffs'  intention  to  commence  an  action 
against  him  if  he  did  not  remit  the  amount  paid  by  them, 
and  that  the  plaintiffs  would,  upon  receiving  the  defend- 
ant's authority,  sell  the  eight  casks  rejected  by  the 
assignees,  and  place  the  proceeds  to  his  credit. 

The  defendant  proved,  under  Nyren  and  Wilson^s  com- 
mission, a  debt  of  l6l/.  Is.  9d,,  being  the  price  charged  for 
the  ten  hogsheads  originally  sent;  but  such  proof  was 
made  after  the  eight  hogsheads  had  been  received  by  the 
plaintiffs,  and  after  the  letter  of  3d  November,  1831,  and 
before  the  present  action  was  commenced,  no  application 
subsequent  to   the  receipt  by  the  plaintiffs  of  the  eight 

(a)  This  is  a  coDJectoral  date,  could  uot  have  been  before  the 

the  day  on  which  the  action  by  receipt  of  the  letter  of  tlie  23rd 

tlie  assignees  was  settled  by  the  January,  1832,  or  after  the  letter 

payment  above-mentioned  not  be-  of  19th  March, 
ing  stated  iu   the  case;    but  it 
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casks  having  at  that  time  been  made  by  the  plaintiffs  to 
the  defendant. 

The  question  for  the  opinion  of  the  Court  isj  whether  the 
defendant  is  liable  to  repay  to  the  plaintiffs  the  sum  paid  by 
them  to  the  assignees,  and  also  the  costs  of  the  said  action. 
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Chilton,  for  the  plaintiffs.    It  will  perhaps  not  be  ques- 
tioned but  that  the  facts  in  this   case  raise  an  implied 
promise  to  indemnify,  but  the  question  will  be,  whether 
there  is    a  consideration  to  support  that  promise.  ^  The 
point  made  at  the  trial  by  the  attorney-general  on  the  part 
of  the  defendant,  and  for  which  Merryweather  v.  Nixan(a) 
was  cited,  was  this ;  that  the  refusal  to  deliver  the  casks  to 
Nyren  and  Wibon,  and  the  delivering  of  them  to  another 
person,  were  tortious  acts,  and  could  therefore  not  form  a 
consideration   for  a  promise   to    indemnify.    In  Merry" 
weaiher  v.  Nixan,  the  distinction  between  contribution  and 
indemnity  is  taken  by  Lord  Kenyon,  who  expressly  said 
that  the  decision  in  that  case  would  not  affect  cases  of 
indemnity,  where  one  man  employed  another  to  do  acts  not 
unlawful  in  themselves,  for  the  purpose  of  asserting  a  right. 
But  apart  from  that  consideration,  the  rule  laid  down  by 
the  attoniey-general  must  be  taken  with  considerable  quali- 
fication, and  must  be  confined  to  cases  in  which  the  party 
claiming  to  be  indemnified  knew  that  the  act  was  tortious; 
and  this  qualification  is  indeed  applied  to  the  rule  by  Lord 
Kenyon  himself,  when  he  excepts  ''  acts  not  unlawful  in 
themselves  for  the  purpose  of  asserting  a  right.''   [Lord  Den* 
man,  C.  J.  The  decision  in  Merryweather  v.  Nixan  must, 
I  think,  have  proceeded  on  the  ground  that  there  had  been 
some  wilful  act  of  mischief  done    to    the   mill    by  the 
plaintiff  and  defendant.     In  Adamson  v.  Jarvis  (6),  Best, 
C.  J.  makes  a  distinction  strongly  in  your  favour  (c),  when 
be  says  that,  from  the  inclination  of  the  Court  in  Philips  v. 


(a)  8  T.  R.  186. 

(b)  4  Biogh-  66,  U;  B.  Moore, 
S41. 


(c)  4  Bingh.  72;  and  see  Xtn- 
gard  V.  Bromley^  1  Ves.  &  Bea. 
114. 
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Biggi{a),  and  from  the  concludiag  part  of  Lord  Kenyon*» 
judgment  in  Merryweather  v.  Nixan,  and  from  reason, 
justicej  and  sound  policy^  the  rule  that  wrong-^ioers  cannot 
have  redress  or  eontribution  against  each  other,  is  confined 
to  cases  where  the  person  seekmg  redress  must  be  pre- 
sumed to  have  known  that  he  was  doing  an  unlawful  act] 
Fletcher  tr.  Harcott(b)  is  a  direct  authority  in  fovour  of 
the  plaintiff*  [Lord  Denman,  C.  J.  That  case  is  not  cited 
in  the  other  cases,  I  think.]  It  certainly  is  not  cited  in 
Adamtan  v.  Jenris.  The  case  was  this:  the  defendant 
having  arrested  one  Batenby  under  a  lawful  authority,  as 
he  aflirmed,  requested  the  plaintiff  to  keep  the  prisoner  in 
his  inn  during  one  night,  and  promised  to  indemnify. 
Batenby  afterwards  brought  an  action  for  a  false  im- 
prisonment against  the  plaintiff,  who  spent  10/.  in  defend- 
ing  that  action,  and  had  since  applied  to  the  defendant  to 
indemnify  him,  which  he  refused ;  upon  motion  in  arrest  of 
judgment,  on  the  ground  that  the  arrest  not  appearing  to 
have  been  lawful,  there  was  no  consideration  for  the 
promise;  the  plaintiff  had  judgment.  Lord  Hobart  makes 
the  distinction  between  a  promise  to  indemnify  in  con- 
sideration of  a  promise  to  do  an  act  which  is  unlawful,  as 
if  one  at  the  request  of  J,  S.  promised  to  beat  J.  D.,  and 
the  case  of  a  promise  to  save  a  man  harmless  in  considera- 
tion of  his  doing  a  thing  which  may  be  lawful,  and  the 
illegality  whereof  appeart  not  to  the  party  doing  it.  That 
case  will  perhaps  be  said  to  be  distinguishable,  on  the 
ground  that  there  was  in  that  case  an  express  prombe-— a 
distinction  which  is  taken  in  a  note  to  Farebrother  v. 
Ansley  (c),  in  which  the  learned  reporter  says,  ''  When  a 
person  has  been  induced  ignorantly  to  commit  an  illegal 
act,  an  express  promise  has  been  held  to  be  valid  {Fletcher 
V.  Harcott,  Hutt.  55).    But  an  express  promise  to  indem- 

(a)  Hatdres.  164,  and  see  Alien  (e)  1  Campb.  348,  infriy  78.  In 
v.  Ecsconi,  2  Lev.  174;  Bull.  N.  P.  that  case  not  only  was  there  no 
146.  exprets  promise,  but  none  coald  be 

(b)  Button,  55.  S.  C.  per  noiii«  Imp/M  for  want  of  privity. 
Battcr$ejf*scaaet  Winch.  48, 
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mty  a  person  against  that  which,  from  the  nature  of  his 
office,  he  must  be  taken  to  have  been  conscious  was  against 
kw,  is  void  (Martyn  v.  BUtbeman,  Yelv.  197)*  I  have  not 
been  able  to  find  any  case  deciding  how  far  a  promise  of 
indemnity  wilt  be  implied  where  one  ignorantly  commits  a 
trespass  at  the  request  of  another.'^  The  facti  of  the  case 
of  Martyn  v.  BUtheman  are  such  as  entirely  distinguish  it 
from  the  present.  Here,  the  plaintiffs  dealt  with  the  goods 
nnder  the  express  command  of  the  defendant,  and  under 
such  circumstances  that,  from  the  cases  decided  upon  the 
subject,  it  was  at  the  least  doubtful  whether  the  defendant's 
right  of  stoppage  in  transitu  was  gone.  If  it  was  doubtful 
as  matter  of  law  whether  that  right  was  gone,  and,  conse- 
qnently,  whether  the  act  of  refusing  to  deliver  the  casks  to 
Nyren  and  Wilton  was  wrongful,  the  consideration  is  good, 
Tlie  question  really  is  merely  this  :  did  the  plaintiff  know 
that  be  was  engaging  to  do  an  unlawful  act?  and  it  is  clear 
upon  the  fiicts  of  this  case^  that  the  plaintiff  was  ^orant 
of  the  illegality  of  the  act,  even  supposing  that  the  act  wa» 
illegal. 

Waddvigton,  contrd.  The  right  to  stop  in  transitu  was 
gone,  and  gone  with  the  knowledge  of  the  plaintiffs. 
Where  goods  are  delivered  by  A.  to  B.,  a  wharfinger  or 
carrier,  for  the  purpose  of  being  delivered  to  C,  a  delivery 
of  a  part  by  B.,  though  not  expressly  in  the  name  of  the 
whole,  puts  an  end  to  the  right  of  stoppage  in  transitu  on 
the  part  of  A.  Then  the  remaining  question  upon  this 
part  of  the  case  is,  did  the  plaintiffs  know  that  the  right 
of  stoppage  in  transitu  was  gone?  The  facts  were  all 
within  their  knowledge ;  and  the  nature  of  the  plaintiffs' 
employment  was  such,  that  they  must  be  taken  to  have 
been  cognizant  of  the  legal  result  of  the  facts  connected 
with  these  hogsheads.  It  was  a  breach  of  their  duty  as^ 
carriers  to  deliver  the  casks  to  any  person  but  Nyren  and 
Wilion.  The  Court  will  not  under  these  circumstances 
imply  a  promise  to  indemnify. 
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18S4.  I*  Even  if  there  had  been  an  express  promise  to  indem- 

^^^^^'"^^      nify,  the  plaintiffs' could' not  have  recovered  upon  it.    The 
Drewb       consideration  would  have  been  a  promise  to  commit  a  breach 
^*  of  their  duty  as  carriers,  and  would  therefore  have  been  a 

bad  consideration.  To  support  a  promise  to  indemnify, 
not  only  must  there  be  a  consideration  moving  from  the 
plaintiff,  but  that  consideration  must  not  be  a  contravention 
of  law  or  public  policy  (a)  This  is  adopted  by  Mr.  Ser- 
jeant Williams  in  his  notes  to  Saunders^s  Reports  (6)9  and 
by  other  writers.  In  Street  her  v.  Horlock  {c)^  it  is  laid 
down  that  '^  whenever  an  order  is  given  previously  to  the 
delivery  of  goods  to  a  carrier  or  other  parties,  to  deal  with 
them  when  delivered  in  a  particular  manner,  =  to  which' he 
assents,  and  afterwards  the  goods  are  delivered  to  him 
accordingly,  a  duty  arises  on  his  part,  upon  the  receipt  by 
him  of  the  goods,  to  deal  with  them  according  to  the  order 
previously  given  and  assented  to."  [Tauntofti  J.  No'  man 
can  controvert  your  doctrine  as  a  general  proposition ;  but 
the  question  is,  whether  the  person  who  delivers  cannot 
alter  the  direction.]  As  between  himself  and  the  carrier, 
he  certainly  may.  The  consideration  stated  in  the  decla- 
ration is,  the  refusing  to  deliver  goods  to  certain  persons 
(whom  the  plaintiffs  must  have  known  to  be  entitled  to 
them)  and  the  delivering  them  to  other  persons.-  In 
Pitcher  v.  Bailey  (d),  it  was  decided  that  an  officer  guilty 
of  a  breach  of  duty  could  not  recover  money  paid  in  con- 
sequence of  it,  though  the  breach  of  duty  was  committed 
at  the  request  of  the  defendant,  and  the  money  paid  for 'his 
benefit;  Marzettiv.  Williams {e). 

11.  A  promise  will  not  be  implied  under  the  circum- 
stances of  this  case ;  for  the  parties  must  at  any  rate  be 
considered  as  joint-tort-feasors,  and  between  joint-tort-feas- 
ors  there  is  no  contribution.  In  Fletcher  y.  Harcott  (f), 
it  is  perfectly  clear  that  there  was  an  express  promise. 

(a)  1  Selw.  N.  P.  7th  ed.  59.  (d)  8  East,  171. 

(6)  S  Wms. SaQnd.lS7 e,  note (b).         (e)  1  Bamw.  &  Adol.  415. 

(c)  1  Bingh.  34.  (/)  Suprd,  70. 
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[Lord  Denmati,  C.  J.  That  case  is  clearly  no  authority  to        1634. 
shew  that  a  promise  may  be  implied  under  the  circum-  '^^ 

stances  of  this  case;  for  the  declaration  stated  an  express  Drewe 
promise,  and  there  had  been  a  verdict.]  In  Adanuony.  n  ^*  s 
Jarvis  (a)  also,  the  motion  was  after  verdict ;  and  the  decla- 
ration stated  that  the  defendant  had  fraudulently  represented 
to  the  plaintiff  that  he  was  entitled  to  sell  certain  goods  of 
which  he  was  possessed,  and  had  requested  the  plaintiff  to 
sell  them  for  him,  which  he  accordingly  did,  and  paid  the 
proceeds  to  the  defendant,  and  that  the  lawful  owner  of 
the  goods  bad  subsequently  brought  an  action  against  the 
plamtiff,  and  had  recovered  the  value  of  the  goods.  That 
case  could  not  be  an  authority  here,  unless  in  this  case  it 
had  appeared  that  the  defendant  had  fraudulently  misrepre- 
sented  facts,  and  in  that  way  had  induced  the  plamtiffs 
ignorantly  to  commit  a  breach  of  duty;  in  short,  the  jury 
should  have  found  that  this  was  a  case  of  fraud.  Undoubt- 
edly some  of  the  observations 'on  the  judgment  are  very 
strong,  but  some  are  in  favour  of  the  defendant,  as  others 
are  against  him ;  and  besides,  it  may  be  doubted  whether 
the  Court  would  act  upon  all  the  dicta  in  that  case. 
There  are  certain  states  of  fiicts  in  which  the  law  will  not 
imply  an  indemnity,  although  an  express  promise  to  in- 
demnify might  be  supported.  In  Farebrother  v.  Amky{b\ 
(which  was  an  action  by  an  auctioneer- upon  a  supposed 
promise  by  a  sheriff  to  indemnify  the  plaintiff  from  the 
consequences  of  a  sale  by  him  under  a  fi.  fa.,)  the  plaintiff 
did  not  prove  any  express  promise,  **  Lord  Ellenborough, 
soon  after  the  plamtiff 's  case  was  opened,  expressed  great 
doubts  whether  the  action  could  be  supported ;  as  accord- 
ing to  the  case  of  Merryweather  v.  Nixati^  there  was  no 
contribution  among  joint-wrong-doers,  where  there  was  a 
judgment  against  them  jointly,  and  all  the  dami^es  were 
levied  against  one  of  them;  nor  even  supposing  that  the 
plaintiff  had  been  employed  by  the  defendants  did  it  follow 

(a)  iSt^,  69.  (h)  1  Campb.  343;  nqfri,  70. 
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1834.  that  they  were  bound  to  indemnify  him,  since  a  promise 
^-*^^-^  ^f  indemnity  was  not  to  be  implied  if  one  man  committed 
Dkbwb  a  trespass  at  the  request  of  another."  It  is  true  that  the 
^   ^'  decision  did  not  ultimately  turn  upon  this  point     Now  in 

that  case  there  was  no  direct  and  positive  act  of  trespass 
to  which  the  observations  could  apply ;  for  the  facts  were, 
that  the  goods  having  been  taken  in  execution  as  the  goods 
of  the  debtor,  another  person  subsequently  established  his 
title  to  them  in  an  action  of  trespass  against  the  auctioneer. 
[Tawiton,  J.  That  was  a  mere  passing  impression  of  my 
Lord  EUenboraugh.']  His  lordship  retained  the  opinion, 
and  at  a  later  period  decided  the  case  of  fVihon  v.  Mil' 
ntr{a)  upon  it  In  that  case,  the  plaintiff,  who  was  a 
bound  bailiff  to  whom  a  warrant  under  a  fi.  fa.,  sued  out 
by  the  defendant,  had  been  directed,  executed  it  after  an 
act  of  bankruptcy  by  the  debtor,  but  before  the  issuing  of 
a  commission.  The  assignees  recovered  against  the  bailiff 
the  value  of  the  goods  sold ;  and  Lord  Ellenborough  held 
that  the  bailiff  could  not  recover  for  money  paid,  for 
that  "  among  joint- tort-feasors  there  is  neither  contribution 
nor  implied  promise  of  indemnity"  (fr),«-though  he  decided 
that  he  might  recover  as  for  money  had  and  received,  on 
the  ground  that  the  money  was  paid  by  mistake.  The 
circumstances  of  that  case  are  stronger  than  those  of  the 
present  case.  No  substantial  distinction  can  be  shewn 
between  the  joint-torts  in  the  two  cases.  There  is  an  old 
case  of  Langdon,  executor  of  Dickenson,  v.  Tke  African 
Company  and  Dorkwray{c),  which  shews  that  at  the  time 
when  it  was  decided,  the  opinion  was,  that  the  remedy  in 
such  a  case  as  this  was  in  equity  only. 

IIL  The  promise,  if  any  can  be  implied,  has  been  per* 
formed ;  and  the  plaintiff,  by  receiving  the  eight  substituted 
casks,  has  waived  his  right  to  a  complete  indemnity.  The 
plaintiffs  themselves,  by  their  letter  of  the  10th  November, 

(a)  S  Campb.  452.  (c)  15  Vin.  Abr.  316;  Master 

(()  And  see  FUHpt  v.  Biggh  and  Servant,  (G)^pl,  5;  (dtingCh. 
Hardre8,164;  F.  N.  B.  16S  c, d.       Prac.  S210 
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poiot  oat  this  mode  of  indemnity ;  and  their  suggestions        1884. 
baving  been  acted  upon,  they  cannot  now  turn  round  and 
daim  another  indemnity. 

Chilion,  in  reply.  Firsts  with  respect  to  the  alleged 
performance  of  the  promise  to  indemnify.  The  postscript 
to  the  letter  of  10th  November  states  that  an  action  had 
been  commenced  against  the  now  plaintiffs.  It  could  not 
be  supposed  that  they  would  then  be  content  with  having 
the  eight  casks  restored  to  them. 

Secondly,  The  decision  in  Wilson  v.  Milner  could  not 
have  been  otherwise  than  as  it  was.  Milner  had  called 
upon  the  sheriff  to  take  the  goods  of  the  debtor,  but  did 
not  point  them  out;  and  the  sheriff  took  the  goods  of  the 
assignees  instead  of  goods  of  the  debtor.  That  case  has 
no  application  here.  In  Farebrother  v.  Andrnf^  the  con* 
cluaive  answer  to  the  action  was,  that  the  plaintiff  had  not 
been  employed  by  the  sheriff,  but  by  the  attorney  of  the 
judgment  creditors  and  the  bailiff.  The  words  of  Lord 
EUemboroughf  which  have  been  referred  to,  are  the  mere 
eipressions  of  a  doubt,  and  moreover  only  relate  to  a  case 
of  one  person  committing  a  trespass  at  the  request  of 
another.  Here  there  was  a  direct  command,  and  a  com^ 
mand  implies  a  representation  on  the  part  of  the  person 
giving  it,  that  he  has  a  right  to  give  that  commandi  and  is 
calculated  to  induce  the  person  to  whom  it  is  given  to 
beliere  that  he  is  under  an  obligation  to  obey. 

Thirdly,  There  seems  to  be  no  ground  for  the  distinc« 
tion  attempted  to  be  made  between  promises  express  and 
promises  implied.  The  difference  between  them  is  only 
ia  the  mode  of  proof,  and  not  in  their  effect  when 
established.  A  promise,  therefore,  implied  from  circum« 
stances  is  good  when  made  under  circumstances  in  which 
an  ezpreaa  promise  would  be  valid.  Fkteher  v.  /for- 
eott{a)  is  m  direct  and  unimpeachable  authority  for  the 
plaintiffii 

(o)  S»^i,10, 
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1834.  The  delivery  of  part  does  not  operate  to  put  an  end  to 

y^'''^'^,     the  right  to  stop  in  transitu^  unless  the  delivery  be  accom- 
Setts  ftno 
Db£W£       panied  by  something  which  shews  an  intention  that  it  shall 

GiuBiNfl      ^^  considered  as  a  virtual  delivery  of  the  whole.     [Taun- 

toUf  J.  The  converse  of  that  is  the  correct  way  of  putting 

it.    The  delivery  of  part  is  held  to  take  away  the  right  of 

stoppage  in  transitu,  unless  there  be  circumstances  to  shew 

that  it  was  not  intended  to  operate  as  a  delivery  of'  the 

whole.] 

Lord  Denman^  C.  J. — It  appears  to  me  that  it  is  un- 
necessary to  make  the  inquiry  which  Mr.  Chilton  has  been 
latterly  engaged  in — an  inquiry,  perhaps,  not  very  much  for 
bis  benefit^  because  if  these  plaintiffs  had  a  good  defence 
in  the  action  of  trover  which  was  brought  against  them 
by  the  assignees  of  Nyren  and  Wilson,  it  is  possible  to 
raise  the  argument  that  he  ought  to  have  defended  it  not- 
withstanding this  correspondence.  I  do  not  mean  to  say 
that  it  is  sO|  but  an  argument  might  be  raised  upon  the 
subject.'  I  think  it  immaterial,  however,  to  enter  upon 
that,  because  I  think  that  if  there  was  2l  bona  fide  doubt 
whether  the  right  of  stoppage  had  expired  or  not,  *  the 
plaintiff  had  a  right  to  detain  the  goods  on  the  instructions 
of  the  defendant;  and  that  having  done  so  by  his  desire, 
he  is  entitled  to  be  indemnified  from  the  consequences  of 
so  doing. 

Now  supposing  it  to  be  a  question  of  fact  whether  or  not 
that  promise  was  given,  I  have  no  doubt  that  if  the  de- 
fendant's letter  had  been  laid  before  a  jury,  they  would 
have  said,  that  from  such  instructions  as  the  defendant  gave 
the  plaintiff,  a  promise  to  indemnify  was  to  be  implied. 
Before  the  eight  casks  were  taken  away  from  the  defend- 
ant's wharf,  the  brother  of  the  defendant,  acting  on  his 
behalf  and  with  his  authority,  personally  gave  directions  to 
the  plaintiff  not  to  deliver  the  remaining  eight  casks  to 
Nyren  and  Wilson,  but  to  deliver  them  to  John  Elliott,  and 
signed  an  order  of  delivery  to  Elliott;  so  that  the  defendant 
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expressly  gave  an  order  to  the  plamtiff  to  deliver  the  goods 
to  John  EliioiL  1  think  the  jury  would  have  said  that^ 
among  commercial  men^  a  promise  of  indemnity  was  im- 
plied. But  supposing  it  to  rest  upon  implication  of  law, 
I  see  no  reason  why  the  law  should  not  imply  that  a  party 
who  gives  an  order  to  another  undertakes  to  indemnify  that 
other  for  any  consequences  brought  upon  him  from  his 
complying  with  that  order,  provided  there  be  nothing  in 
itself  improper  or  illegal,  in  the  contemplation  of  those 
two  parties. 

That  case  of  Merryweather  v.  'Nixan  has  certainly  been 
very  much  overstrained^  even  beyond  the  decision;  for 
Lord  Kenyan  seems  to  draw  a  distinction  which  may  fairly 
include  this  case.  The  rule  in  that  case  is,  that  wrong- 
doers shall  not  have  contribution. from  one  another;  and 
the  exception  is,  that  a  party  may,  with  respect  to  innocent 
acts,  give  an  indemnity  to  another  which  shall  be  effectual, 
although  the  act,  when  it  came  to  be  questioned  afterwards, 
would  not  be  sustainable  in  a  court  of  law  against  third 
persons  who  complained  of  it.  That  seems  to  be  the  only 
effect  of  that  decision,  and  this  case  falls,  I  think,  within 
the  exception. 

I  must  say  I  do  not  see  the  distinction  between  contri* 
button  and  .indemnity. .  I  think  if  the  one  is  prevented  by 
any  rule  of  law,  so  is  the  other ;  but  I  do  not  think,  under 
such  circumstances  as  these,  that  either  would  be  pre- 
vented. I  think  it  would  be  quite  competent  to  the 
defendant  to  say  ''  I  claim  those  goods ;  I  desire  you  to 
detain  them  for  my  use ;"  and  though  the  facts  might  be 
brought  to  the  knowledge  of  the  plaintiffs,  yet  they  were 
not  bound  to  exercise  their  judgment  as  to  what  facts 
might  be  proved  in  an  action  by  Nyren  and  Wilson,  or 
what,  the  result  would.be;  and  if  they  were,  acting  bond 
fide  on  the  defendant's  representation  and  desire  that  the 
goods,  should  be  detained  as  his  property^  I  cannot  conceive 
what  rule  of  law  is  to  prevent  them  from  recovering  as 
upon,  a  promise  to  indemnify, ,  in  case,  they  should  be 
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1834.  damnified  by  reason  of  their  so  acting.  Fartbroiher  v. 
Andey  only  shews  Lord  Ellenborough'a  first  impression  on 
this  subjecti  in  which  he  adverted  to  the  general  rule  in 
Menyweaiher  ▼•  Nixan,  without  looking  to  the  exception, 
under  which,  as  it  appears  to  me,  this  case  falls. 

The  case  of  Adamson  v.  Jarm,  which  is  a  case  of 
seizure  of  goods  by  the  sheriflT,  is  of  considerable  import- 
ance, from  the  observations  made  in  the  course  of  the 
judgment,  for  they  are  made  by  a  learned  judge  very 
familiar  with  commercial  transactions,  and  who  states  that 
under  such  circumstances  no  sheriff  would  say  *'  I  require 
an  express  indemnity ;"  he  would  be  perfectly  justified  in 
considering  the  nature  of  the  transaction  as  implying  one. 

The  case  of  Flicker  v.  Harcott  equally  shews  that  there 
may  be  an  indemnity  given  by  one  wrong-doer  to  another, 
and  that  the  one  may  recover  against  that  other,  unless  it 
appears  that  they  virere  both  jointly  concerned  in  doing 
what  the  plaintiff  knew  to  be  illegal.  Now  whether  the 
promise  in  that  case  was  express  or  implied,  is  immaterial ; 
for  if  principles  of  public  policy  prevent  such  a  promise 
from  being  binding,  it  would  be  equally  void  in  the  one 
case  as  in  the  other,  and  the  plaintiff  could  not  have  re- 
covered in  that  action.  In  that  action  be  did  recover;  and 
it  seems  to  me  to  be  a  full  authority  for  saying,  that  when 
one  party  induces  another  to  do  an  act  which  cannot  be 
supported,  but  which  be  may  do  without  any  breach  of 
bona  fidee^  or  any  desire  to  break  the  law,  an  action  on  an 
indemnity,  either  express  or  implied  from  the  circumstances 
of  the  case,  may  be  supported. 

It  seems  to  me,  therefore,  that  in  this  case  the  plamtiff 
is  entitled  to  recover. 

Taunton,  J. — I  am  of  the  same  opmion.  I  accede  to 
the  case  of  Menyweaiher  v.  Nixan,  because  I  think  the 
law  laid  down  there  is  too  plain  to  be  mistaken^  viz.  that 
where  there  are  two  trrong-rfoers,  or  tort-feasors,  the  law 
will  not  mpfy  an  indemnity ;  but  I  take  it  to  be  otherwise 


MICHAELMAS  TERM,  V  WILL.  IV. 

where  the  matter  to  be  done  is  apparently  a  matter  alto- 
gether innocent,  and  where  it  must  depend  on  subsequent 
circumstances  whether  the  law  will  affirm  it  or  not.  It 
does  not  appear  to  me  that  that  which  was  done  here  by 
changing  the  destination  of  the  casks  at  the  particular  re- 
quest and  order  of  the  defendant  himself  bvolved  at  that 
time  any  breach  of  law.  If  that  be  so,  it  does  not  come 
withiu  the  case  of  Merryweather  v.  Nixan.  Besides,  I 
observe  that  the  letter  of  the  defendant,  at  the  time  these 
hogsheads  were  originally  received,  is  so  worded,  that  the 
plaintiffs  might  well  suppose  that  the  defendant  had  a  right 
to  change  the  destination  of  the  goods  at  any  time  before 
they  had  reached  their  ultimate  destination.  But  thai  is 
uot  at  all  material ;  it  strengthens  me  only  in  the  agreement 
which  I  profess  to  have  in  the  opinion  of  my  lord  chief 
justice — He  has  said  every  thing  connected  with  the  points 
of  the  case,  and  it  is  not  in  my  power  to  add  any  thing 
material. 
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PattbsoNi  J. — I  am  also  of  opinion  that  the  plaintiff 
is  entitled  to  recover  on  the  facts  of  this  particular  case. 
It  is  not  found  in  the  case  that  there  was  any  express  un- 
dertaking ;  but  I  think  if  the  whole  of  the  facts  had  gone 
to  a  jury,  it  is  not  impossible  that  they  would  have  found 
that  there  zdos  such  an  undertaking. 

It  is  said  that  the  plaintiff  and  the  defendant  were  both 
wrong*doers.  Now  it  seems  to  me  they  are  not  both 
wrong-doers  within  the  meaning  of  those  cases  which  are 
referred  to.  Whether  or  not  the  right  of  stoppage  in 
transitu  was  at  an  end,  I  do  not  think  it  material  to  de- 
termine. Perhaps  if  I  were  to  go  into  the  whole  of  the 
case,  the  inclination  of  my  opinion  would  be  to  say  it  waB 
determined ;  but  I  do  not  think  it  necessary  to  decide  that ; 
if  there  is  the  least  doubt  about  it>  that  is  sufficient  for  the 
plaintiffs'  purpose.  If  the  goods  were  in  the  hands  of  the 
plaintiffs  under  such  circumstances  that  it  was  doubtful 
whether  the  defendant  had  a  right  to  stop  them  in  transitu, 
and  he  desired  them  to  stop  the  goods  m  transitu,  and  the 
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plaintiffs  acquiesced  in  and  acted  upon  that  request,  surely 
that  would  be  abundantly  sufficient  (a)  for  the  plaintiffs  to 
maintain  this  action  for  indemnity.  The  parties  are  nai 
wrong-doers  within  the  general  sense  of  that  term ;  but  a 
claim  is  made  by  one  party,  and  resisted  by  others, — the 
plaintiffs  were  obliged  to  give  up  the  goods  to  one  party 
or  the  other,  and  they  gave  them  up  to  one  upon  a  promise 
of  indemnity.  That  is  a  common  thing  done  every  day 
upon  an  express  promise.  Now  the  question  is,  whether 
there  is  an  implied  promise  in  this  case ;  and  I  think  the 
promise  must  and  ought  to  be  fairly  implied,  and  if  so  the 
plaintiff  is  entitled  to  recover. 

But  then  it  is  said  that  the  plaintiffs  have  waived  their 
right,  because  they  have  taken  the  eight  substituted  hogs- 
heads. That  argument  was  not  very  nmch  pressed,  and  is 
not  at  all  sustained  by  the  facts  of  the  case;  for  these 
hogsheads  were  sent  by  the  defendant,  not  to  be  held  by 
the  plaintiffs  in  waiver  of  any  right,  but  as  the  means  of 
persuading  Nyren  and  Wilson's  assignees  to  take  the  eight 
hogsheads ;  they  refuse  to  do  so,  and  therefore  that  is  at 
an  end. 

The  defence  is  not  a  very  honest  one,  and  it  appears  to 
me  to  be  perfectly  wrong  in  pomt  of  law. 


Williams,  J. — I  am  of  the  same  opinion.  This  is 
not  like  a  case  where  a  party  seeks  to  be  indemnified  for 
the  commission  of  an  obviously  unlawful  act,  as  a  breach 
of  the  peace,  or  any  other  act  of  that  description,  nor  of  an 
act  against  public  policy.  The  defendant,  requests  the 
plaintiffs  to  do  an  act  which  at  that  time  was  undoubtedly 
equivocal,  because  it  has  been  made  a  matter  of  some 
argument  to-day,  whether  they  were  or  were  not  authorized 
in  doing  that  act ;  but  most  certainly  the  act  is  so  far  doubt- 
ful, as  that  there  was  not  the  least  resembladce  between  this 
and  any  which  are  of  a  notoriously  illegal  character.  In 
pursuance  of  that  order,  and  at  that  request,  the  goods  are 

(a)  Vide  Longridge  v.  VorvUle,     2  Wms.  Saund.  137  e.  note  {b) ; 
5  Bani.&A]d.  117;— referred  to  in     ante.  72. 
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80  delivered ;  and  it  seems  to  me  that  there  is  nothing        18S4. 
illegal  in  the  contract  (which  I  think  roust  be  implied)  to 


Betts  and 


V. 
GiBBIKS. 


mdemnify,  founded  upon  such  a  consideration.  Drewb 

Postea  to  the  plaintiff  (a). 

(a)  And  see  Panont  v.  Brid-  F.  N.  B.  162  C.  D.;  Fiti  Abr., 

dock,  2   Vera.  608;   Duffield  v.  tit.  Pfefl!gei,pl.9;  5  Vin.  Abr.,  tit. 

SeoU,  3  T.  R.  374,  377;  Fisher  v.  Contrilmtbn;  Bac.  Abr.,  tit.  Obit- 

FMowt,  5  Esp.  N.  P.  C.  171;  gation  (D.  5);  Cod.  lib.  4,  tit.  35, 

Wright  V.  Marltyf  11  Ves.  1«;  c.  2. 


Dob,  dem  Randlb  Chetham  Strode,  v*  Seaton 
and  others. 

Ejectment.    At  the  trial  before  Lord  Denman,  C.  J.,  Entries  in  a 

at  the  last    Bristol   assizes,   the  principal  question   was,  '*"d**k^'^ti, 

whether  Colonel  John  Strode,  under  whose  will  the  lessor  steward  of  a 

of  the  plaintiff  claimed,  was  seised  in  fee  or  for  life  only.  /^fwiA^whom 

The  course  of  the  evidence  on  the  part  of  the  plaintiff  was  both  parties 

^  ,,  claim,  are  ad- 

asfoUows:—  missiblein 

December,  1806.  Colonel  John  Strode  devised  all  his  f^idence, 

thoagh  the 
real  estate  to  the  use  of  his  nephew  Thomas  Chetham  Strode  party  against 

for  life,  remainder  to  his  issue ;  remainder  to  his  nephew  ^^^u%d 

Richard  Chetham  Strode  for  life,  remainder  to  his  issue;  does  not  claim 

remainder  to  his  nephew  Randk  Chetham  Strode  (the  lessor  owner.*"*^ 

of  the  plaintiff)  for  life,  remainder  to  his  issue.  -^^  &P  a^- 

Tkomas  Chetham  Strode  and  Richard  Chetham  Strode  ployed  by  the 

both  died  without  issue  before  the  commencement  of  the  ^«"dor  and 

vendee  to  </rato 
action,  and  the  lessor  of  the  plaintiff  had  become  possessed  the  convey- 

of  the  bulk  of  the  family  property.  anothe^"at- 

Colonel  John  Strode,  from  1802,  until  his  death  in  1807,  Forney  peruiu 

received  rent  in  respect  of  the  premises  from   Weekes  (the  (he  vendeeT 

defendant's  testator.)    The  plaintiff  then  sought  to  prove  ^^^^»  ^^^  '^• 

o  *  could  not  pro- 

that  in  1796  Colonel  John  Strode  made  a  lease  for  21  duce  the  draft 

of  the  convey- 
ance contrary  to  the  wishes  of  a  party  claiming  under  the  vendee. 
VOL.  IV.  G 
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1834.        yetirt  (a)  to  one  Thomas,  reserving  the  rent  to  hiiiisdlP»  hi$ 

"^'^      heirs^  and  sssigns,  that  ia  1801,  Thomas  being  dead,  his 

Stbom      personal  representatives  assigned  the  term  to  one  HuU» 

g,  ^'  who  in   1802  assigned  to  Weekes.    The  plaintiff  having 

and  others,    entitled  hiita4elf  to  give  secondary  evidence  of  the  above 

facts,  called  upon  Mr.  Palmer,  an  attorney,  to  produce  the 

draft  of  the  deed  of  1802,  by  which  the  term  had  been 

assigned  by  Hall  to  Weekes,  and  which  deed  recited  the 

lease  of  1796,  and  the  mode  of  reservation  of  the  rent. 

This  draft  had  been  prepared  by  Palmer^  who  was  the 

attorney  of  Hall,  but  who  was  on  this  occasion  employed 

and  paid  by  Hall  and  TVeeAes  jointly.  Osborne,  the  attorney 

of  Weekes,  was  employed  by  him  to  peruse  the  draft,  and 

the  draft  was  sent  to  him  by  Palmer  and  returned.   Palmer 

did  not  object  to  produce  the  draft,  but  the  defendant's 

counsel  objected  to  his  being  allowed  to  do  so,  on  the 

ground  of  privilege  on  the  part  of  his  client  HaiU    This 

objection  was  held  good  by  the  learned  chief  justice,  who 

refused  to  allow  the  draft  to  be  read. 

The  defendants,  who  were  devisees  of  Weekes^  conten4ed 
that  Colonel  John  Strode  was  teqant  for  life  ouly  |  and  tb^y 
gave  the  following  evidence : — 

A.D.  1748.  James  Strode  by  hia  will  devised  his  real 
property  to  his  brother  Colonel  Edward  Strode  for  99  yeani 
if  he  should  so  long  live,  remainder  to  Edward  Strode  the 
eldest  sou  of  Colonel  Edward  Strode  for  life,  remainder  to 
bis  issue  i  remainder  to  Colonel  John  Strode  for  life^  x^ 

{a)  As  this  lease  would  no  doubt  so  to  pa^.)    But  the  temi  having 

be  by  indenture,  and  was  probably  expired  in  1817,  the  estoppel  wa»at 

executed   by  Weekes,  the   lessee,  an  end  before  this  action  was  com- 

Weeket,  and  those  claiming  in  pri-  menced.    Vide  ante,  39,  note  (b). 
▼ity  with  him,  would  be  estopped         After  the  determination  of  tha 

i2«rti^  (/ic  term,  from  denying  that  lease  the  effect  of  (he  indenture 

the  lessor  had  an  estate  to  him  would  be  no  greater  than  if  the 

and  his  hein,  agreeably  to  the  red-  demise  had  been  to  a  total  stranger, 

dendum  in  the  lease,  (which  ope-  or  as  if  (which  is  the  same  thing) 

rated  as  an  expresi  covenant  on  no  privity  between  Weekei  and  tbe 

the  part  of  Weekes  and  his  assigns  defendant  had  been  shewn. 
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OMinder  to  his  issue ;  remainder  to  the  right  heirs  of  C(h        1884. 
loDel  Edward  Strode  (the  father.)  dT^^ 

Colonel  Edward  Strode,  Edward  (the  son),  and  Colonel      Staodb 
John  Strode,  were  all  dead :  the  first  died  before  James      ^  ^- 
Strode,  and  the  two  latter  died  without  issue,  after  haying     and  others. 
each  of  them  been  successively  in  possession  of  the  pro* 
perty.    Colonel  Edward  Strode  left  also  a  daughter,  who 
married  Thomas  Cheiham,  and  had  issue  Thomas  Chetham 
Strode  and  Richard  Cheiham  Strode,  (who  died  intestate  io 
the  years  18^7  and  1828),  and  the  lessor  of  the  plaintiff. 

£8tb  andegth  September,  1813.  Thomas  Chetham  Strode^ 
by  indentures  of  lease  and  release,  conveyed  the  premises  to 
JoAsi  Weekes  in  fee. 

Under  this  indenture  the  defendants, — who  endeavoured 
to  shew  that  the  particular  premises  in  question  had  belonged 
in  the  first  instance  to  Carew  Strode,  had  from  him  de- 
scended to  James  Strode,  and  had  passed  by  the, will  of 
Jamee, — chimed  to  be  entitled  to  the  fee.  Maskellj  a  soli- 
citor, to  whom  all  the  papers  of  the  Strode  family  had  been 
delivered  by  KnatchbuU  the  administrator  and  acting  trustee 
nnder  the  will  of  Colonel  John  Strode,  and  who  had  been 
employed  by  KnatchbuU,  and  subsequently  by  ITiomas 
Chetham  Strode,  Richard  Chetham  Strode,  and  the  lessor  of 
the  plaintiff,  to  collect  the  rents  of  the  Strode  property,  was 
called  by  the  defendants  to  produce  a  book  which  he  had 
foand  only  a  few  days  before,  in  which  were  certain  entries 
fiivoiimble  to  their  case  made  by  the  deceased  steward  of 
Edmard  Strode,  the  son,  whilst  he  was  in  possession  of  the 
property  devised  to  him  for  life  by  the  will  of  James  Strode. 
It  was  objected  on  the  part  of  the  plaintiff,  that  these  entries 
could  not  be  read  as  against  him ;  but  the  learned  chief 
joatice  admitted  them.  A  clerk  to  the  commissioners  of 
the  land  tax  also  produced  certain  assessments,  for  the 
porpose  of  shewing  in  whose  hands  the  property  had  at  a 
former  period  been  assessed.  These  assessments  were 
received  subject  to  an  objection  made  on  the  part  of  the 
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plaintiff.      Other  evidence  was  given  on  the  part  of  th« 
defendants,  and  they  obtained  a  verdict. 

JBompaSf  Seijt.,  now  moved  for  a  new  trial. 

I.  The  drafts  of  the  indentures  of  lease  and  release  pre- 
pared in  1802,  were  improperly  withheld.  It  was  said  at  the 
trial  that  these  deeds  were  the  drafts  of  the  tUle  deeds  of  one 
of  the  parties  in  the  suit^  and  that  it  would  be  a  breach  of  pro- 
fessional confidence  on  the  part  of  the  attorney  to  produce 
these  drafts.  But  the  drafts  were  not  a  communication  from 
the  client  to  the  attorney.  They  passed  from  the  attorney 
of  the  one  party  to  the  attorney  of  the  other.  That  which 
takes  place  between  the  two  attorneys  is  not  a  commu- 
nication from  the  client  to  the  attorney;  and  it  is  such 
communications  only  that  are  privileged  from  disclosure. 
Mr.  Palmer  signed  the  draft  as  the  attorney  of  Hall,  and 
acted  as  his  attorney  throughout  the  business.  In  Doe  d. 
Courtail  v.  Thomas  {a),  where,  by  an  order  of  the  Court  of 
Chancery  made  in  a  suit  depending  between  the  lessee  and 
lessor,  the  lease  was  deposited  in  the  hands  of  the  lessor's 
attorney, ''  the  lessee  being  at  liberty  to  inspect  the  same,"  it 
was  held  that  the  attorney  of  the  lessor  was  bound  to  produce 
the  lease,  it  not  being  part  of  the  lessor's  title. 

II.  The  book  kept  by  the  steward  of  Edward  Strode 
was  improperly  received  in  evidence.  The  parties  who 
produced  it  were  in  truth  the  attorneys  of  the  lessors  of 
the  plaintiff.  This  book  came  into  the  hands  of  the  parties 
who  produced  it  long  before  the  death  of  Thomas  Strode. 
Can  it  be  said,  that  if  a  person  purchases  a  small  por- 
tion of  a  large  family  estate,  in  disputing  the  title  with 
the  same  family,  he  can  insist  upon  the  reception  of  the 
steward's  accounts  in  evidence  i  The  book  would  go  with 
the  estate ;  and  the  party  who  holds  it  possesses  it  for  the 
benefit  of  the  person  entitled  to  the  estate.  It  would  be 
a  very  dangerous  doctrine  to  hold,  that  the  family  attorney 


(a)  4  Mann,  &  Ryl  218 ;  S.  C.  9  Bam.  &  Cressw.  388. 
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is  not,  after  the  death  of  the  father,  to  hold  the  documents         1834. 
relatiog  to   the   estate,  for  the  benefit  of  the  son.    The       TT^'; 
lessor  of  the  plaintiff  does  not  claim  under  Edward  Strode.       Strode 
III.  The  land-tax  assessments  were  improperly  received       ^  ^1^^^ 
in  evidence.      In  Doe  d.  Stambury  v.   Arkwright  (a),  it     and  others. 
was  held,  that  land-tax  assessments  are   not  evidence  of  Third  point. 
seisin,  it  being  shewn   to   be  usual   to  retain   the  name  sessments  im- 
of  the  deceased  proprietors  on  the  books,  until  the  estate  P^P^^^  ^' 
is  sold  to  a  different  family.     It  was  manifest  in  this  case, 
by  other  parts  of  the  evidence,  that  the  land-tax  assess- 
ments were  incorrect.     [Palteson,  J.  The  land-tax  assess- 
ments were  only  evidence,  that  a  person  of  the  name  of 
Strode  was  the  owner ;  but  comparing  the  land-tax  assess- 
ments with  the  steward's  book,  it  appears  who  the  pro- 
prietor was.] 

Taunton,  J.— This  application  has  been  made  upon  Fint  point 
several  grounds — First,  that  the  draft  of  the  deed  pre- 
pared by  Palmer,  was  not  permitted  to  be  produced. 
It  is  said,  that  that  was  not  a  privileged  deposit 
with  Palmer.  It  is  not  necessary  to  say  whether  it 
was  privileged  or  not,  except  in  one  respect.  I  have 
always  understood  it  to  be  a  clear  rule  of  law,  that  a  party 
is  not  bound  to  produce  any  deed  in  which  he  has  an 
interest ;  and  if  he  refuses  to  produce  it,  he  is  only  exer- 
cising a  power  which  the  law  gives  him.  It  appears  to  me, 
that  this  deed,  having  been  prepared  by  Palmer,  for 
the  vendor^  as  well  as  for  the  vendee,  as  the  joint  agent  of 
both,  each  had  an  interest  in  it,  and  it  could  not  be  pro- 
duced without  the  consent  of  both.  The  defendant's 
counsel,  who  represented  the  vendor,  objected  to  its  pro- 
dnctioD.  I  think,  therefore,  that  Palmer  could  not  be 
compelled  (Jb)  to  produce  it.  (c). 

Another  question  which  has  been  made  is,  whether  the  Second  point. 

(a)  AniCf  vol.  i.  731.  the  vendor. 

(6)  Or  allowed  so  to  do  against         (c)  And  See  Rabson  v.  Kempf 
the  wish  of  those  claiming  under      4  Esp.  N.  P.  C.  33d. 
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1834.  steward's  book  was  properly  admitted  ?  It  seems  to  me, 
that  it  was  properly  admitted,  for  this  reason — that  here 
both  parties  claimed  under  the  same  person,  whose  book  it 
Was  at  the  time  when  the  entries  were  made  in  it;  and 
that  it  came  into  the  possession  of  the  attorney  from  the 
same  person  under  whom  both  parties  equally  claimed. 

Patteson,  J. — This  case  is  moved  on  the  ground,  iSrst, 
of  the  rejection  of  certain  evidence;  and,  secondly,  the 
improper  reception  of  certain  other  evidence. 
First  point.  With  respect  to  the  rejection  of  the  draft,  I  confess  I 

did  for  some  time  entertain  some  doubt  about  it,  but  on 
looking  at  the  whole  of  the  evidence,  it  seems  to  me  to 
be  quite  clear  that  the  draft  of  the  lease  never  could  have 
been  in  the  possession  of  Mr.  Palmer,  as  the  attorney  for 
the  vendor,  according  to  the  ordinary  course  of  business ; 
for,  generally  it  is  not  the  vendor's,  but  the  vendee^s  attor- 
ney who  draws  such  an  instrument.  But  it  is  said,  that 
there  was  another  attorney  employed  on  the  part  of  the 
purchaser.  That  is  true ;  but  that  attorney's  employment 
was,  it  seems,  limited  to  approving  the  draft — not  draxmng 
it  There  must  have  been  an  employment  of  Palmer, 
therefore,  on  the  part  of  the  purchaser,  jointly  with  the 
vendor,  to  draw  that  instrument.  If  Palmer  was  so  em- 
ployed, though  I  admit  the  employment  was  a  limited  one, 
yet  it  referred  to  the  very  particular  matter  which  was 
proposed  to  be  given  in  evidence,  viz.,  the  preparing  of  the 
draft.  Palmer  had  that  draft  as  the  agent  for  both  parties, 
and  though  he  kept  it  for  his  own  security,  still  he  must 
keep  it  subject  to  the  rights  of  both  the  parties  who  origi- 
nally employed  him.  The  defendants,  therefore,  who  claim 
nnder  one  of  the  persons  who  so  employed  him,  namely, 
the  purchaser,  had  a  right  to  direct  him  to  withhold 
the  instrument.  I  do  not  mean  to  say,  that  if  Palmer  had 
been  the  vendor's  attorney,  and  had  not  prepared  the 
instrument  of  conveyance,  he   would   not  have  been  at 
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tbetty  to  give  parol  evidence,  from  recollection,  of  what        16S4. 


the  document  contained.  ry  ^d. 

With  respect  to  the  reception  of  the  steward's   book,       Stkodb 

it  is  said  that  both  the  plaintiff  and  defendant  did  not  claim      ss^y 


the  same  person,  and  that,  therefore,  the  evidence     and  others. 

was  not  properly  received.    It  is  true,  in  a  certain  sense  ^^^^^"^  P^°^ 

of  the  word,  that  they  did  not  both  claim  under  the  same 

person,  but  they  both  claimed  through  the  same  person, 

which,  for  this  purpose,  is  precisely  the  same  thing.    Ac- 

eofdiDg  to  the  lessor  of  the  plaintiff,  this  property  belonged 

lo  Edward  in  fee,  and,  on  his  dying  intestate,  it  passed 

to  his  eMest  son,  and  ultimately  to  Colonel  Strode,  and 

from  Colonel  Strode,  by  his  will,  to  the  lessor  of  the 

pldntiff;   therefore  it  is  clear  the  lessor  of  the  plaintiff 

claimed  actually  under  Edward,  whose  book  it  was.    On 

the  other  side,  the  claim  is  not  under  Edward,  but  the 

daim  is  under  James  through  Edward,  because  James*B  will 

made  Edward  tenant  for  life ;  and  whilst  he  was  tenant /or 

life  that  book  would  be  in  Edward's  possession,  and  after- 

wards  it  would  come  to  Colonel  Strode,  the  tenant  for  life, 

and  afterwards  ultimately  to  the  lessor  of  the  plaintiff. 

So  that  it  is  quite  clear  both  these  parties  claimed  through 

Edward,  though  they  did  not  claim  exactly  under  him. 

Now  diat  being  the  case  it  seems  to  me,  that  the  aigu* 

mcnt  for  the  plaintiffs  assumed,  that  the  party  requiring  the 

production  of  this  book  and  the  reading  of  the  entry,  was 

ft  stranger.     He  was  no  stranger,  but  a  party  claiming 

trader  one  of  the  family,  and  it  is  a  question  to  whom  that 

pcx>perty  belonged.    It  is  the  same  thing  exactly  as  if  this 

defendant  were  Thomas,  the  elder  brother  of  the  lessor  of 

die  plamtiff — exactly  so ;  could  it  be  contended,  then,  that 

dits  book  was  not  receivable  in  evidence  on  behalf  of 

Thomas,  the  elder  brother  of  the  lessor  of  the  plaintiff?   I 

diink  not;  and  if  he  could  give  it  in  evidence,  so  could  the 

defendant.     I  do  not  say,  that  the  defendants  have  a  right 

to  the  possession  of  the  book ;  for  it  may  be,  and  I  dare 

ssty  k  is  tiie  case^  that  the  book  contains  entries  with 
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respect  to  other  property^  whieh  the  defendants  do  not 
claim. 


1834. 


DoEd 
St&ode 

V. 

Seaton 
and  others. 

First  point. 


Second  point. 


Williams,  J. — I  am  of  the  same  opinion.  It  seems  to 
me  that  the  case  cannot  be  put  as  it  was  by  my  brother 
BompaSj  that  Palmer,  the  attorney,  was  employed  by  the 
vendor  alone,  for  it  is  perfectly  clear  that  the  purchaser 
had  employed  him  to  a  certain  extent. 

Upon  the  next  point  in  the  case,  viz.,  the  admission  of 
tlje  book,  it  seems  to  me,  the  objection  has  altogether  pro- 
ceeded on  the  ground,  that  the  party  who  was  desiring 
to  have  the  benefit  of  the  book  in  question  was  a  mere 
stranger ;  but  it  does  seem  to  me,  undoubtedly,  that  both 
parties  had  an  interest  in  the  matter  in  question ;  and  there- 
fore it  is  not  within  the  rule  upon  which  the  plaintiff's 
objection  entirely  proceeds. 


First  point.  Lord  DfiNMAN,  C  J. — With  respect  to  the  first  point, 

I  am  still  of  opinion  that  the  evidence  was  properly  re- 
fused. 

Second  point.  With  regard  to  the  second  point, — as  to  the  improper 
admission  of  the  steward's  book,  there  was  much  said 
about  the  impropriety  of  handing  over  from  a  family  what 
a  steward  might  have  obtained,  or  what  an  attorney  might 
have  obtained  from  him  in  relation  to  that  family;  but 
I  must  say,  I  think  it  would  have  been  a  gross  act  of  fraud 
on  the  part  of  that  family  to  wish  to  hold  back  from  the 
purchaser  of  the  land,  the  information  which  might  be 
derived  from  the  book  as  to  the  state  of  that  property.  If 
it  related  solely  to  that  property,  it  is  clear  it  ought  to  have 
been  handed  over  to  the  purchaser,  as  a  means  of  proving 
his  title.  If  it  contained  entries  with  regard  to  other  pro- 
perty, that  is  no  reason  whatever  why  the  party  should  not 
be  at  liberty  to  prove  in  a  court  of  justice,  that  the  descrip- 
tion of  the  property  which  he  purchased,  b  contained  (as 
appeared)  in  part  of  that  book.  The  material  question 
was,  whether  that  property  had  come  by  will  to  the  plain- 
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tiff's  lessor,    or  whether  it    had   been  sold   by   Thomas         18S4. 
Cheiham  Strode,  wnd  having  shown  it    had  been  sold  in      ^"'V 
point  of  fact,  in  the  year  1813,  to  those  under  whom   the       Strode 
defendants  claimed,   the  question  was,  whether   Thomas       ^^^jq^ 
Cketham  Strode  sold  it  without  title,  or  whether  he  had     and  othere. 
a  title;  and  that  depended  on  the  comparison  of   a  great 
number  of  facts  and  documents,  not  only  old  Bibles,  but 
land-tax  assessments  and  other  things. 

Rule  discharged. 


Sandall  v.  Bennett. 

Debt  for  20/.  for  work  and  labour  as  an  undertaker,  and  f  ^«*'  ''""^^^ 

'  to  an  action 

for  materials  supplied,  8cc.    Plea:  first,  nil  debet;  secondly,  of  debt  for 

that  the  debt  in  the  declaration  mentioned,  if  any,  does  not  ^^^^  ^-^  ^^ 

amount  to  40s.,  and  that  the  defendant,  before  and  at  the  amount  to 

time  of  the  commencement  of  this  suit,  resided  and  still  the  defendant, 

resides  in  the  county  of  Middlesex :  and  that  the  defendant  ^^^^  »nd  at 

.  .  the  coin- 

always,  from  the  time  of  the  accruing  of  the  said  supposed  mencement  of 

debt,  hath  been,  and  still  is,  liable  to  be  summoned  and  gj'j^eJ'and^till 

warned  in  the  County  Court  of  Middlesex,  within  the  true  resides  in 

intent  and  meaning  of  the  statutes  in  such  case  made  and  ^^  f^^^  (he 

provided  (a).  time  of  the 

accratng  of 

General  demurrer,  and  joinder.  the  debt  was 

and  still  is 

(a)  This  plea  would  appear  to      diesex  County  Court  Act,(83Geo.3,  liable  to  be 
have  been  framed  in  accordance      c.   33,)   but  of  the  Westminster  saoimoned  m 
with  the  proTisions,not  of  the  Mid-      Court  of  Requests  Act,  (23  Gw,  S,  q^^j^  ^f  j|',^. 

dlesex : — 
Held,  that  thb  plea  was  bad  under  the  Middlesex  County  Court  Act  (33  Oeo,  3,  c.  33, 
s.  19,)  for  not  negativtn|{  that  the  freehold  or  titlie  to  land,  or  an  act  of  bankruptcy, 
principally  came  in  question. 

Sembltf  that  a  plea  in  bar,  containing  such  negative  averments,  would  not  be  good 
under  93  Oto.  Sy  c.  S3. 

SemhU  also,  that  generally  a  plea  in  bar-— that  the  debt  is  under  40l.  and  recoverable 
in  a  county  coort,  could  not  be  pleaded  under  the  statute  of  Gloucester  (6  Edw»  l,c.  8.) 

An  affidavit,  stating  the  omission,  by  one  of  the  parties,  to  deliver  two  copies  of  the 
paper-book  to  the  judges,  pursuant  to  Reg.  7,  H.  T«  1834,  whereupon  the  adverse  party 
delivered  such  copies,  for  which  he  has  not  been  paid,  will  not  entitle  him  to  object  to 
the  adverse  partj^s  being  heard,  unless  notice  has  beeti  given  of  the  intention  to  make 
socfa  oljcction,  so  at  to  give  such  party  an  opportunity  of  answering  the  affidavit. 
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Steer,  for  iht  plaintiff,  objected  (under  the  Rules  of  H. 
T.  1834,  Reg.  7  (a),)  to  the  defendant's  being  heard  until 
he  had  paid  for  two  copies  of  the  demurrer  book,  delivered 


c  9t,)  which)  by  section  8,  enables 
a  defendant  sued  in  a  superior 
Court  in  an  action  of  debt  or  as- 
sumpsit, in  which  tlie  plaintiff  de- 
clares for  less  than  40s.,  to  pktid 
generally  in  bar  that  at  the  time 
of  commencing  such  action  the 
defendant  was  inhabitant  and  re- 
sident within  the  city  and  liberty 
of  Westminster  or  the  pare  of  the 
duchy  of  Lancaster  adjoining 
thereto,  and  was  liable  to  be 
warned  and  summoned  before  the 
Court  of  Requests  for  the  said 
city  and  liberty,  &c.,  without 
pleading  any  other  matter  special- 
ly :  and  in  case  the  plwntiff  in  any 
sttch  acdon  shall  declare /or  the 
sum  €f  40f .  or  above,  the  defend- 
ant may  plead  generally  (over  and 
aboYtt  such  matters  as  aforesaid) 
that  he  was  not,  at  the  time  of 
commencing  such  action,  indebted 
to  the  plaintiff  in  any  sum  or  sums 
of  money  amounting  to  40*.,  with- 
out pleading  any  other  matter  spe- 
cially. 

This  statute  and  the  Middlesex 
Coim^  Qmri  Act,  SS  Geo,  3, 
c  38,  were  passed  in  the  same 
session  of  parliament.  The  latter 
contains  no  clause  authorizing  a 
party  to  plead,  in  bar  to  an  action 
in  the  superior  Courts,  that  the 
cause  of  action  was  one  for  which 
be  was  liable  to  be  summoned  to 
the  County  Court.  The  only 
clauses  in  that  act  which  refer  in 
any  manner  to  actions  in  the  su- 
perior Courts  are  the  19th  section, 
which  is  stated  in  the  aigument 


above,  and  the  4th  section,  which 
provides  "  that  no  person  shall  be 
liable  to  be  summoned  to  the  sud 
County  Court  at  the  suit  of  any 
plaintiff  other  than  such  persons 
as  were  liable  to  be  summoned  to 
the  County  Court  of  Middlesex 
before  this  act  was  made,  and 
that  this  act  shall  not  extend  to 
give  the  said  County  Court  any 
jurisdiction  to  hold  plea  of  or  to 
hear  or    determine    any   action, 
cause  or  suit,  other  than  such  ac* 
tion,  cause  or  suit  as  the  County 
Court  of  Middlesex  might  have 
held  |dea  of  by  plaint  before  the 
making  of  this  act."    Hie  circum- 
stance  of  the  plea  in  bar  being  ex- 
pressly given  in  the  Westminster 
Court  of  Requests  Act,  and  wholly 
omitted  in  ^e  Middlesex  Omniy 
Court  Act,  seems  to  be  equivalent 
to  a  declaration,  on  the  part  of  the 
legislature,  that  without  an  express 
enactment  no  such  bar  could  be 
pleaded. 

(a)  Regule  Oenerales,  H.  T. 
1894,  (ante,  vol.  iii.  13.)  Rule  7: 
"  Four  clear  days  before  the  day 
appointed  for  argument,  the  plwn- 
tiff  shall  deliver  copies  of  the  de- 
murrer book,  special  case,  or  spe- 
cial verdict,  to  the  Lord  Chief  Jus- 
tice of  the  King's  Bench  or  Com- 
mon Pleas,  or  Lord  Chief  Baron, 
as  the  case  may  be,  and  the  senior 
judge  of  the  Court  in  which  the 
action  is  brought;  and  the  defend- 
ant shall  deliver  copies  to  the  other 
two  judges  of  the  Court  next  in 
seniority;  and  in  default  thereof 
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by  the  plaintifF  to  the  two  puisne  judges  next  in  seniority  i834. 

■ftcr   the    senior   puisne   judge;    the    defendant    having  ^<*n-^^ 

neglected  to  deliver  such  two  copies  pursuant  to  the  rule  ^ 

of  Court.     He  was  furnished  with  an  affidavit  which  stated  BtiriritT. 
the  above  facts^  and  that  the  defendant  had  not  paid  for  the 
two  copies. 

Mansel,  for  the  defendant,  stated  that  he  was  not  aware 
of  the  facts,  and  that  he  believed  there  would  have  been  no 
difficalty  as  to  the  payment ;  and  the  defendant's  attorney 
(who  was  not  then  in  Court)  had  notice  of  an  intention  to 
nake  this  objection  (6). 

Lord  Denman,  C.  J.  (to  5^eer.)— We  have  only  your 
affidavit,  not  seen  by  the  other  party.  It  might  be  con* 
tradicted.  It  is  clear  to  me  that  you  should  have  given 
notice  to  the  other  party,  before  the  case  came  on  for  argu* 
nent,  of  your  intention  to  make  this  objection.  You  have 
had  abundant  time  to  give  notice ;  and  as  you  have  not 
done  80y  the  demurrer  must  be  argued. 

Steer,  for  the  plaintiff^  was  then  about  to  argue  in  support 
of  the  demurrer ;  but  he  was  stopped  by  the  Court,  who 
called  upon  the  counsel  for  the  defendant  to  support  the 
plea. 

Mamelf  for  the  defendant.  The  plea  is  good.  The 
statute  of  Gloucester  (6  Edw^  1),  cap.  8,  enacts,  that  no 
one  shall  have  writs  of  trespass  before  justices  unless  he 

by  either  party,  the  other  party  chequer,  or  the  secondary  of  the 

amy,  on  the  day  foUowiiig,  deliver  Common  Pleas,  as  the  case  may 

such  copies  as  ought  to  have  been  be,  a  sufficient  sum  to  pay  for  such 

deliTered  by  the  party  making  de-  copies.'' 

fault;  and  the  party  making  de*  (h)  It  afterwards  appeared  that 

fwAt  riiall  not  be  beard  until  he  two  copies  had  been  defivered  by 

shall  have  paid  for  such  copies,  or  the  defendant,  chough  after  the  re* 

deposited  with  the  clerk  of  the  quired  time, 
roles  of  the  King's  Bench  and  £i- 
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affirm^  upon  his  oath,  that  the  goods  carried  away  are 
worth  40s.  at  the  least.  Lord  Coke,  in  his  Reading  upon 
this  statute^  in  2  Inst.  31],  says,  ^' Writs  of  trespass  are 
here  put  but  for  an  example,  for  debt,  detinue,  covenant, 
and  the  like;"  and  afterwards  he  says,  "As  the  inferior 
Courts,  which  are  not  of  record,  regularly  cannot  hold  of 
debt  &c.,  or  damages,  but  under  40s.,  so  the  superior 
Courts,  that  are  of  record,  cannot  hold  plea  (a)  of  debt,  8cc., 
or  damages,  regularly,  unless  the  sum  amount  to  40s.  or 
above»''  In  Kennard  v.  Jones  (A)  it  was  moved  in  this 
Court  that  the  proceedings  might  be  stayed,  on  the  ground 
that  the  action  was  brought  to  recover  a  debt  of  less  than 
40s.  The  Court  had  some  doubt,  JBuller,  J.  saying,  that 
the  practice  had  not  been  to  grant  such  rules  in  this  Court 
unless  the  demand  appeared  to  be  under  40s.  upon  the 
record:  but  Lord  Kenyon  saying,  that  he  remembered 
many  applications  of  that  sort  in  the  Exchequer  (c),  the 
Court  granted  a  rule  nisi,  which  they  subsequently  made 
absolute,  Lord  Kenyon  saying,  "This  is  a  very  general 
question,  which  concerns  the  practice  of  this  Court,  whe- 
ther it  shall  be  permitted  to  parties  to  sue  in  the  superior 
Courts  for  such  small  sums  as  those  under  408.  Now  that 
is  expressly  forbidden  btf  act  of  parliament ;  and  therefore, 
upon  consideration,  we  are  of  opinion  that  the  rule  should 
be  made  absolute."  The  statute  to  which  his  lordship  re- 
ferred, as  expressly  forbidding  the  bringing  of  actions  in 
the  superior  Courts  for  debts  under  40^.,  is  the  statute  of 
Gloucester.  Whatever  is  expressly  forbidden  by  act  of 
parliament  may  be  pleaded  in  bar.  The  plea  in  the  present 
case  is  framed  with  reference(d[)  to  the  Middlesex  County 


(a)  Soch  incompetency,  whether 
existing  at  common  law  or  created 
by  statute,  would  appear  to  be  the 
subject  of  a  plea  in  abatement  to 
the  jorisdiction  of  the  court.  Vide 
Theloall,  lib.  10,  c.  39 ;  Doctrina 
Placitandi,  234;  1  Wentw.  49. 
And  see  1  Chit.  Plead.  6th  ed. 


474;  Ibid,  note (6);  Tidd*8  Pract. 
9th  ed.  960. 

{b)  4  T.  R.  496.  And  see  Stean 
V.  Holmes,  2  W.  Bla.  754. 

(c)  A  similar  statement  was 
made  by  the  Court  in  Wellingtim 
V.  Arters,  5  T.  R.  64. 

(d)  Vide  anie,B9  n. 
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Court  Act  (a),  the  defendant  residing,  as  is  alleged  in  the  i8S4.  . 
plea,  within  the  jurisdiction  of  that  Court.  In  other  coun* 
ties  the  question  would  have  arisen  upon  the  statute  of 
Gloucester  only.  In  Middlesex  it  must  depend  upon  the  Behmett. 
combined  effect  of  the  two  statutes.  [Patteson,  J.  Neither 
of  those  statutes  authorizes  you  to  plead  in  bar  of  the  ac- 
tion, that  the  debt  is  under  40^.]  Not  expressly,  but  by 
implication.  The  statute  of  Gloucester  takes  away  the 
writ  altogether;  and  the  igth  section  of  23  Geo.  2,  c.  33, 
(which  enacts  that  in  case  any  action  of  debt  or  assumpsit 
be  commenced  in  the  superior  Courts,  and  the  defendant 
shall  then  reside  in  Middlesex,  and  be  liable  to  be  sum- 
moned to  the  said  County  Court,  and  the  jury,  upon  the 
trial  of  such  cause,  shall  find  for  the  plaintiff  for  less  than 
4Qf.  damages,  the  plaintiff  shall  have  no  costs,  and  the  de- 
fendant shall  have  double  costs,  unless  the  judge  shall 
certify  that  the  freehold  or  title  to  land,  or  an  act  of  bank- 
ruptcy, came  principally  in  question,)  does  not  abrogate 
the  statute  of  Gloucester,  but  is  cumulative  only.  If,  as 
Lord  Kenyon  thought  in  Kennard  v.  Jones,  the  bringing  of 
such  an  action  in  the  superior  Courts  is  expressly  forbidden 
by  the  statute  of  Gloucester,  it  lies  upon  the  plaintiff  to 
shew  that  the  rule  has  been  abrogated,  as  to  cases  arising 
in  Middlesex,  by  23  Geo.  3,  c.  33. 

Steer  in  reply.  It  is  quite  clear  that  unless  there  is  some 
statute  which  provides  that  a  party  who  has  a  claim  for 
less  than  405.  shall  not  maintain  his  action  upon  it  in  the 
superior  Courts,  he  may  do  so  of  common  right.  The 
statute  of  Gloucester  does  not^  in  terms  at  least,  say  so;  and 
the  fact  that  there  has  never  been  such  a  plea,  (as  far  as  that 
can  be  collected  from  the  books,)  is  a  strong  circumstance  to 
shew  that  it  has  always  been  considered  that  a  defendant 
cannot  plead  to  the  action  that  the  debt  is  under  40s.  The 
nature  of  the  application  in  Kennard  v.  Jones  of  itself  tends  to 
shew  that  it  was  not  thought  that  a  plea  that  the  debt  was 

(a)  23  Geo,  9,  c.  dS. 
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Qoder  40i,  could  htve  been  put  upon  the  record.    Thai 

WM  an  application  to  the  Court  to  exercise  a  summary  ju- 

risdictioQ,  by  staying  the  proceedings  (ff).     Undoubtedly, 

upon  the  authority  of  that  case  the  Court  might  have  stayed 

the  proceedingM.     [Tauniofif  J.   Staying  the  proceedings, 

and  sustaining  a  |x2#a  w  bar,  are  very  different  things.}    The 

es  Geo.  9,  c  33,  shews  that  the  legislature  contemplated 

the  positive  f^ht  of  the  subject  to  sue  his  debtor  in  the 

superior  Court  for  a  debt  under  408.,  though  it  imposes  a 

penalty  upon  him  if  he  attempts  to  do  so. 

(a)  Where  it  appears  on  the 
faos  of  the  dedaratioa,  (OaAkni 
V.  Fcrr^f  3  Burr,  1599a}  ot 
it  is  admitted  od  the  part  of 
the  plaintiffy  (Milton  v.  Garment^ 
9  N.  R.  84»)  or  proved  by  the  af< 
iidavit  of  the  defendant  {W^U'mg* 
ton  V.  Artert^  5  T.  R.  64,)  and 
not  denied  by  the  other  partyt 
(Branker  ▼.  Maueyf  S  Price,  8,) 
that  the  debt  toed  for  is  under 
40i.y  though  reduced  below  that 
sum  by  payments  on  account, 
(Com.  Dig.  County,  (C.  8,)  Barnes, 
358,)  and  recoverable  in  an  infe- 
rior jurisdiction,  {JEama  v,  W'd* 
Ham,  1  Dowl.&Ryl.359.  But  see 
ante,  Wright  v.  Nuttall,  10  B.  & 
C.  493,  as  to  this  restriction,) 
tha  Court  will,  on  motion,  stay 
the  proceedings;  it  being  bo> 
Death  their  dignity  to  proceed 
in  such  actions  (€  Inst.  310,  SI  1). 
Bnt  as  the  plaintiff  cannot  sue  in 
the  County  Court,  unless  the 
whole  cause  of  action  has  arisen 
(Harwood  v.  Lester,  3  Bos.  &  PuU 
617),  and,  as  it  is  said,  the  defend- 
aal  resides  within  the  county,  the 
action  must  be  brought  iu  the  supe- 
rior Court,  where  either  of  these 
circumstances  fails,  although  the 
demand  be  Ibr  less  than  40t. 
{Tubb  V.  Woodward,  6  T.  R.  175; 
BuMby  y.  Fearon,  8  T.  R.  235.) 


in  which  case,  however,  it  seems 
that  he  would  upon  a  judge's  cer- 
tifying, be  entitled  to  no  more  costs 
than  damages,  (  Wright  v.  Nuttall, 
10B.&C.492.)  in Buthyv.Fearon, 
the  Court  of  King*8  Bench  refused 
to  interfere,  on  the  ground  thst  the 
plaintiffi  only  resided  in  Middlesex, 
whereas  the  act  creadng  the  infe- 
rior Court  limits  its  jurisdiction  to 
causes  where  both  parties  resided 
within  the  district-  But  where  the 
cause  of  action  arises  within  the 
jurisdiction  of  an  inferior  Court, 
created  by  the  common  law,  there 
appears  to  be  no  objection  to  pro* 
ceeding  there  against  a  non-resi- 
dent defendant,  if  he  can  be 
served  with  process,  it  was  held, 
that  the  non-resideaoe  was  such  an 
obstacle  as  would  justiiy  the  plain* 
tiflf  in  suing  in  the  Courts  at  West- 
minster. In  Welsh  v.  Tn^te,  S  H. 
Bla.  29;  and  though  it  was  then 
staled,  aiguendo,  that  sn  aotion 
was  not  roaintaioable  in  the 
County  Court  against  a  non  resi- 
dent, the  references  (stat  Westnu 
I,  0. 35,  8  Inst.  9S9,  830,  SSI,)  by 
no  means  support  the  position. 
And  see  M.  46  E.  3.  fo.  30,  pi. 

28;  Wheeler  v.  ,  Freem. 

46&  See  also  H.  12  H.  A,  fo.  17, 
pi.  15;  Bro.  Respond,  pi.  12; 
Jenk.  57. 
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Sappoaing,  however,  that  the  defendant  were  entided  to        IBM* 
ptead  in  bar  that  the  debt  was  under  40s.,  this  plea  is  badly 
pleaded.   It  should  have  gone  on  to  allege  that  the  cause  of  «, 

action  accrued  within  the  jurisdiction  of  the  Middlesex  Bivvstt, 
County  Court,  that  no  freehold  or  title  to  any  iand  was  in 
question,  and  that  no  question  as  to  any  act  of  bankruptcy 
could  arise.  These  objections,  it  is  submitted,  are  of 
themselves  fatal,  even  supposing  the  fiicts  to  be  in  them- 
selves pleadable. 

Lord  Denman,  C.  J. — ^It  seems  to  me  to  be  quite  un^ 
necessary,  in  this  case,  to  consider  the  effect  of  the  statute 
of  Gloucester.  That  statute  says  only  that  a  man  shall 
not  have  writs  of  trespass  before  justices,  unless  he  swear 
that  the  goods  carried  away  are  worth  more  than  40a. 
Certainly,  Lord  Coke  says,  in  the  Second  Institute,  that 
thia  is  put  by  way  of  examph  only,  and  that  the  superior 
Court  cannot  r^ularly  hold  plea  of  debt  or  damage,  unless 
the  same  amount  to  40f.  or  above.  But  even  supposing 
that  the  effect  which  has  been  contended  for  were  given  to 
that  statute,  it  is  quite  clear  to  me  that  it  is  repealed,-  pro 
tanto,  by  the  23  Geo.  2 ;  for  certainly  the  igth  section  of 
that  act  implies  that  an  action  for  less  than  409,  debt  or  da- 
mages, may  be  brought  in  the  superior  Court  (a).  The 
plea  is  bad  also  for  not  negativing  that  this  is  one  of  the 
cases  excepted  by  the  19th  section  of  23  Geo.  2,  c.  33. 
This  is  quite  a  novel  plea. 

Taunton,  J. — No  one  ever  beard  of  such  a  plea  in  bar 
as  this.  /  certainly  never  heard  or  read  of  such  a  plea  in 
bar.  I  do  not  mean  to  say  that  a  statute's  being  old,  or 
even  obsolete,  does  away  with  the  effect  of  its  provisions* 
Where  an  attempt  has  been  made  to  maintain  an  action  in 
the  superior  Courts  for  a  debt  under  40s.,  the  remedy  has 
always  been,  as  far  as  my  experience  goes,  an  application 
upon  affidavits  to  stay  the  proceedings. 

(a)  Fu/est9)rd,  94(a}. 
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But  it  18,  bowevefi  sufficient  to  say  in  this  case,  that  this 
is  not  a  good  plea,  because  there  are  certain  excepted  cases 
in  which  the  action  is  maintainable,  and,  non  constat,  upon 
the  face  of  this  plea,  but  that  this  is  one  of  those  cases. 
The  plea  ought  to  have  negatived  that  an  act  of  bankruptcy 
or  any  title  to  land  came  in  question. 


Patteson,  J. — It  is  quite  clear  that  the  plaintiff  is  en< 
titled  to  our  judgment.  No  such  plea  in  bar  as  this  has 
ever  been  heard  of,  and  I  for  one  am  unwilling  to  encou- 
rage any  such  novelty  as  this.  This  plea,  however,  does 
not  at  all  point  to  the  statute  of  Gloucester.  It  is  quite  ob- 
vious that  it  is  a  plea  of  the  Middlesex  County  Court  Act. 
I  do  not  mean  to  say  that  if  the  plea  were  in  other  respects 
properly  pleaded,  it  might  not  be  open  to  a  party  to  argue 
upon  the  statute  of  Gloucester  that  such  a  plea  was  plead- 
able in  bar,  though  it  certainly  seems  clear  to  me  that  it 
could  not  be  pleaded,  and  that  the  Court  is  not  ousted  of 
its  jurisdiction  over  debts  of  all  amounts.  But  the  plea  is 
bad  also,  because  it  does  not  deny  that  this  is  one  of  the 
excepted  cases, 

Williams,  J. — The  proper  course,  supposing  this  to' 
have  been  a  case  depending  on  the  statute  of  Gloucester, 
would  have  been  to  move  to  stay  the  proceedings. 


Judgment  for  the  p1aintiff.(a) 


(a)  Where  a  veidict  was  found 
for  the  plaintiff,  in  an  action  in 
K.  B.,  against  a  party  residing 
within  the  jurisdiction  of  the 
Westminster  Court  of  Requests, 
this  Court  refused  to  allow  a  sng- 
gestion  to  be  entered,  to  entitle 
the  defendant  to  his  costs,  or  to 
stay  the    proceedings,  under  33 


Geo.  %  cap.  27,  the  defendant 
having  neglected  either  to  plead 
the  statute,  or  to  take  the  objec- 
tion at  the  trial,  I'mfiar  v.  Blair, 
3T.  R.452,  1  East,  354,  n. 

And   see   Mo$tyn  v.    FabrigaSf 
1   Cowp.    162,  172;    Parker  v.  . 
Elding,  J  East,  352;  Rex  v.John-. 
fOR,6  East,  583. 
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The  Kino  v.  The  Inhabitants  of  Rawden. 

Two  justices,  by  an  order,  removed  Mart/  Oldfield,  widow  Vp°"  *  ^"®*" 

of  Thomas  OUffield,  and  their  three  children,  from  the  town-  pauper  was 

ship  of  Golcar,  in  the  West  Riding  of  Yorkshire,  to  the  *®"*®^  *"  ^• 
*^       ^  ,  ^  .   .  by  the  appren- 

township  of  Rawden,  in  the  same  riding.     Upon  appeal^  ticeshipof  her 

the  sessions  confirmed  the  order,  subject  to  the  opinion  of  ban^**^  was*" 

this  Court  upon  the  following  case:  proved  thatin« 

The  respondents  set  up  a  settlement  by  apprenticeship  apprenticeship 

alleged  to  have  been  gained  by  Thomas  Oldjkld,  in  the  ap-  "^^^^^  were 

.  .  not  prodacecli 

pellant  township.     The  indentures  were  not  produced ;  but  had  been  exe- 

it  was  proved  that  they  had  been  executed  by  Thomas  Old.  holblnif  hit 

field  and  his  father  and  the  master;  and  in  order  to  prove  the  father,  and 

loss  of  the  indentures,  so  as  to  let  in  parol  evidence  of  the  ™5br*Jj,  prove 

contents,  the  pauper  was  called  by  the  respondents.      She  the  loss  of  the 

stated,  that  a  short  time  before  her  husband  died,  and  during  as  to  let  in 

the  illness  which  terminated  in  his  death,  she  had  some  P?'?^  evidence 

.  of  the  contents, 

conversation  with  him  about  the  indentures.     She  was  then  the  pauper  was 

asked  by  the  respondents' counsel  what  that  conversation  ^*"*«^  ^^  P"?^® 
,  ft  conversation 

was.     Thb  was  objected  to  on  the  part  of  the  appellants  \  with  her  hus- 
but  after  argument  by  the  counsel  on  each  side,  the  Court  before^ h?s  ^ 
decided  that  the  evidence  was  admissible.    She  then  stated,  death  respect- 
that  she  had  asked  her  husband  what  had  become  of  his  tares.   Held, 

indentures,  when  he  said  he  had  got  them  away  from  his  ^^^^  *"^^  *"' 

,         ,  dence  was  not 

master  after  the  end  of  his  apprenticeship,  and  had  worn  admissible,  it 

them  in  his  pocket  till  they  were  all  to  pieces.     Parol  evi-  ^een  proved 
dence  was  afterwards  admitted  of  the  contents ;  and  resi-  that  the  inden- 
dence  in  Rawden  being  proved,  the  sessions  confirmed  the  ^een  in  the 
order.  husband's  pos- 

mf  •       <.       I  •   •         i.  f      ^  •        1      t         1      session,  nor 

The  question  for  the  opinion  of  the  Court  is,  whether  the  that  inquiries 

conversation  stated  by  the  pauper  was  admissible  in  evi-  frotl'theothe* 

dence.  parties  to  the 

indentures. 
Where,  upon 
a  special  case,  it  appeared  that  evidence  had  been  received  b^  the  court  of  quarter  ses- 
sions, which  would  not  be  admissible  without  a  previpus  inquiry,  not  stated  to  have  been 
made,  the  Court  of  King's  Bench  refused  to  presume  that  such  inquiry  had  been  made. 
The  Court  also  refused  to  send  the  case  back  to  the  sessions  to  be  re-stated,  in  order 
that  tbe  omission  of  such  a  statement  might  be  supplied* 
VOL.  IV.  H 
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Blackburne  and  Dundas,  in  support  of  the  order  of  ses- 

_,    ^  sions.     Evidence  of  the  conversatioii  was  admissiUe  for  the 

The  King 

V.  purpose  for  which  it  was  given.     It  is  true  that  it  is  not 

^"lUwMw  ^^  ®^'^^  ^'^  ^^^^^  ^'^**  ^^^  indenture  had  been  in  the  posses- 
sion of  Thomas  Oldjield;  but  it  is  evident  that  it  must  have 
been  proved  that  such  was  the  fact;  for  otherwise  the  ques- 
,  tion  put  to  the  witness,  as  to  the  conversation,  would  not 
have  been  asked,  nor  would  the  sessions  have  admitted  the 
conversation.  \Patteson^  J.  It  was  not  proved  that  in- 
quiries had  been  made  of  the  master,  or  that  he  was  dead.] 
It  follows  almost  as  a  necessary  consequence,  from  the  facts, 
that  the  pauper's  husband  must  have  had  the  possession  of 
the  indentures.  The  conversation  when  admitted  was  suffi- 
cient to  obviate  the  necessity  of  all  further  search,  so  as  to 
let  in  parol  evidence  of  the  contents  of  the  indenture.  Kex 
V.  Morton  {a)  seems  perfectly  to  resemble  the  present  case 
in  all  material  respects.  Rex  v.  Inhabitants  of  Demo{b). 
If  the  Court  should  be  of  opinion  that  it  is  requisite  that  the 
fact  of  the  pauperis  husband  having  had  the  possession 
should  be  alleged,  they  will,  it  is  hoped,  send  the  case  back 
to  be  re-stated. 

Lord  Denman,  C.  J. — If  there  is  any  thing  incorrect  in 
the  statement  of  the  case,  it  should  have  been  altered  before. 
We  must  decide  upon  the  facts  as  they  are  brought  before 
U6  by  the  case.  It  not  being  shewn  that  the  instrument 
supposed  to  be  lost  had  ever  been  in  the  possession  of  the 
party  whose  declarations  respecting  it  are  offered  in  evi- 
dence, we  think  it  clear  that  the  evidence  is  not  admissible. 

Taunton,  J.,  Patteson,  J.,  and  Williams,  J.,  con- 
curred. 

Order  of  Sessions  quashed. 

(«)  4  Maale  &  Sel.  48.     (6)  7  Barn.  &  Cress.  630;  1  Mann.  &  Ryl.  S94. 
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BoY^  V.  Emmerson,  Hodgson,  and  EmmeiiIson.  v^ov-i^ 

Assumpsit.   Irhe  first  comt  stated  th^t the  defendants  Whenacus- 

had  been  and  were  bankers,  carrying  on  business  at  Sa'tid-  jq^^m^ 

wich,  in  Kent;  that  one  Robert  Matsoti  had  theVetofore  bankers,  in  the 

kept   ah    adcount  with  fhem,  and   had  been    used    and  a  check  drawn 

accurtomfed    to    dep6sit   rnOneV   with    them  as   bJinkei's*;  "P<^«^^*^o"?  ^y 

'^  ,  another  of 

that'Ofi  thfelTtti  Ncxvefftber,  1832,  mdtson  drew  a  check,  their  cus- 

according  to  the  usage  and  custom  of  merchants,  'oh  the  ||^'"®'^»  *^"® 

defendants,  requesting  them  to  pay  the  ptaintiiF  or  bearer  entitled  to 

Sd7/.  i  la.  6A ;  that  the  check  was  delivered  to  the  plaintiff;  tl^^m^ 

that  on  its  beinfg  pVesente^d  and  'shewn  to  the  defendahh  ing  whether 

'  *      thfi  check  will 

for  payment  thereof,  they,  in  consideration  of  the  plaintiffls  be  paid,  and 

delivering  \ip  the  check  to  them,  promised  io  pay  him  the  giving  notice 

amount  thereof;  that  the  plaintiff  did  in  cbnsequeiice  deli-  (in  case  it  be 

ver  lip  the  check  to  the  defendants  ;  but  that  they  did  not  ^"m^^t^to 

nor  would  pay  the  amount.     The   second   count  stated  paj[  the  check) 

as  in  the  case 
where  the  check  is  drawn  upon  other  bankers. 

TlieAnefi^re  in  sndi  a  case  no  promise  to  pay  the  check,  on  the  part  'of  the  bankers, 
prili  be  ini^ied  from  the  absence  of  earlier  notice. 

J.  and  j).  are  respectively  castomers  of  C.  a  banker.  A.  goes  to  CS  bank  at  a 
qouter  before  one  on  Monday,  and  ^ives  O.'s  managing  cleilc  diredtions  as  to  the  pay- 
ment of  a  bill,  and,  whilst  the  clerk  is  making  a  memorandum  of  Uiose  directions,  lays 
on  the  counter  a  check  drawn  by  B.  on  C,  and  says  ''  place  t^is  to  my  account,"  or 
^  credit."  No  intimation  as  to  whether  the  check  would  or  would  not  be  paid  was 
g^ren  by  the  clerk.  The  clerk  did  not  debit  B.  with  the  amount,  or  place  it  to  ^.'s 
crefdit,  or  cancel  the  check.     B.  having  overdrawn  his  accotint,  inquiries  were  made 

00  Taesday,  the  result  of  which  was,  that  C.  resolved  not  to  pay  the  check.  The 
check,  with  notice  of  dishonor,  was  sent  to  A»  at  his  residence,  by  seven  o'clock,  p.  m. 
on  Tuesday.     Held,  sufficient  notice  of  dishonor. 

SemUe^  that  as  the  post  did  not  leave  the  town  in  which  the  bank  was  situate  until 
seven  o*c1ock,  p.  m.,  a  notice  of  dishonor  received  by  A.  at  his  residence  at  a  few 
mtles  distance,  at  teven  oVHock^  was  earlier  thaii  necessary. 

When  a  customer  pays  to  his  bankers  a  check  drawn  upon  them  by  another  customer, 
Yat  Vnttot,  in  order  to  make  them  liable  at  all  events,  demand  poyhenty  or  request  that 
the  uneiint  may  be  placed  to  his  credU, 

An  assent,  on  the  part  of  the  banker,  to  such  a  demand  or  request,  would  raise  an 
implied  promise  to  pay,  or  give  credit  fbr  the  amount. 

A,  and  B.  having  a  dispute  as  to  the  liability  bf  B.  to  pay  money  to  A,,  agree  to  sub- 
mit a  case  to  a  barrister,  and  to  be  bound  by  his  opinion.  Semble,  that  in  an  action 
brought  t»  enforce  sach  payment,  the  opiniori  of  a  barHster  Upon  a  tase  so  submitted 
is  admissible  in  evidence  without  an  award  scamp. 

SembU  also,  that  supposing  an  award  stamp  to  be  necessary,  a  stamp  proportioned 
10  the  number  of  words  on  the  opinion  alone,  without  the  case,  is  sufficient,  aldiough 
die  opinion  be  annexed  to  the  case,  and  refer  to  the  case  thus  r— >*<  Updn  the  facts  stated 

1  am  of  opinion,  &c." 

Whether  one  partner  can  bind  his  co-partners  by  a  submission  to  arbitration  of  s 
question  of  legal  liability  of  the  partnership^^  Qu^re. 

h2 
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1834*        in  addition,  that  the  plaintiff  as  well  as  Matson  kept  an  ac- 

^"tT"""^       count  with  the  defendants;  and  laid  the  promise  to  be,  that 
Boyd  ,  ,  ,  '     'ir 

V.  the  defendants,  in  consideration  that  the  plaintiff  would 

d*  th^*     deliver  to  them  the  check,  promised  to  allow  and  give  credit 

to  the  plaintiff  for  the  amount  thereof;  and  that  the  plaintiff 

did  deliver  the  check  to  the  defendants,  but  that  they  refused 

at  any  time  to  allow  or  give  credit  to  the  plaintiff  for  the 

same.    The  declaration  also  contained  the  money  counts. 

Plea :  the  general  issue. 

At  the  trial  at  the  Kent  summer  assizes  1833,  before 
JBayleyt  B.,  a  verdict  was  found  for  the  plaintiff  for 
397/*  iU.  6d.,  subject  to  the  opinion  of  the  Court  on  the 
following  case: — 

The  plaintiff  is  a  gentleman  residing  at  Littlebourne,  in 
Kent.  Matson  is  a  cornfactor  residing  at  Wingham,  in  the 
same  county.  The  defendants  are  bankers  at  Sandwich, 
in  the  same  county  (a). 

Saturday,  17th  November,  1832.  Matson^  who  at  that 
time  owed  the  plaintiff  upwards  of  400/.  for  the  price  of 
corn,  drew  a  check  on  the  defendants  (with  whom  be  had 
for  two  or  three  years  kept  an  account)  by  which  he  re- 
quested them  to  pay  the  plaintiff  or  bearer  397/.  lis,  6d. 
The  plaintiff  also  kept  an  account  with  the  defendants. 

Sunday,  18th  November.  On  the  morning  of  this  day 
Matson  delivered  to  the  plaintiff  the  check  above  men- 
tioned. 

Monday,  19th  November.  At  about  a  quarter  past  one 
o'clock  the  plaintiff  took  the  check  to  the  defendants* 
bank,  and  gave  directions  to  Reader,  their  cashier  and  the 
confidential  clerk  of  the  establishment,  to  provide  for  the 
payment  of  a  bill  made  payable  at  their  correspondents  in 
London  {Glyn  &  Co.)  for  75l,,  in  the  following  month. 
Whilst  Reader  was  making  a  memorandum  of  these  direc- 
tions, the  plaintiff,  laying  the  check  on  the  counter,  said, 

(a)  It  was  stated  in  the  case  sub-      had  the  sole  management  of  the 
mitted  to  Sir  J.  Scarlett,  (vide post,      business  of  the  bank. 
109,)  that  the  defendant,  Hodgson, 
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"  place  this  to  my  account  f'  or  "  credit''     No  intimation        i834. 
was  given  to  the  plaintiff  at  the  time,  that  this  request      ^"^^^ 
would  or  would  not  be  complied  with,  or  that  Matson  had  „. 

overdrawn  his  account.  Reader  knew  at  the  time  the  ^j"^^* 
check  was  presented  that  Matson  was  indebted  to  the  bank 
in  upwards  of  1700/.;  and  be  doubted  whether  the  check 
would  be  honored  by  the  defendants;  but  he  knew  it  to 
be  bis  duty^  if  cash  was  demanded  for  a  check,  to  pay  it; 
he  also  knew  that  Matson  had  been  frequently  permitted  to 
overdraw  his  account.  Reader  expressly  abstained,  from 
motives  of  delicacy  towards  Matson,  from  disclosing  either 
his  doubts,  or  the  state  of  the  accounts,  to  the  plaintiff. 

A  few  minutes  after  the  plaintiff  left  the  banking  house. 
Reader  took  the  check  up  from  the  counter,  but  did  not 
debit  Matson  or  credit  the  plaintiff  with  the  amount,  or 
cancel  the  check.  Other  checks  of  Matson's  on  the  de- 
fendants for  about  1500/.,  were  received  on  the  18th  from 
the  Canterbury  banks. 

The  defendant  Hodgson  was  absent  from  Sandwich  on  the 
morning  of  the  19th,  but  returned  about  Jive  o'clock  in  the 
afternoon  of  that  day  (the  bank  closing  at  four).  The 
fact  of  the  receipt  of  the  checks  was  then  communicated 
to  him  by  Reader,  and  it  was  determined  that  Reader  should 
go  to  Wingham  before  breakfast  the  next  morning  (Tues- 
day) to  ascertain  from  Matson  whether  he  had,  as  on  former 
occasions,  paid  any  money  to  their  credit  with  their  London 
correspondents. 

Letters  are  delivered  at  Sandwich  at  eight  in  the  niom- 
ing,  and  the  post  leaves  Sandwich  at  seven  in  the  evening. 

Tuesday,  20th  November.  Reader  accordingly  left  Sand« 
wicb  at  seven  in  the  morning,  and  arrived  at  Wingham  at  half- 
past  eight,  when  he  ascertained  that  Matson  was  expected  to 
arrive  at  Canterbury  from  London  the  same  morning  at  ten^ 
Reader  then  proceeded  to  Canterbury;  but  not  finding 
Matson^  be  returned  to  Sandwich  at  two.  On  the  same 
day,  Hodgson  finding  that  no  assets  had  been  received  to  dis- 
charge the  checks  drawn  by  Matson^  determined  not  to 
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1334.  pay  any  of  tbem^  aod.  sent  a  messenger  tp  the  two  Caq^r- 
bury  banks  and  to  Littlebourne>  returning  all  the  oth^r 
checks  to  the  Canterbury  banks,  and  the  check  if)  que&tion 
to  the  plaintiiFy  inclosed  in  the  following  letter* 

''-  Ou.  my  return  home  last  night  I  found  Mr.  Bnbtrt 
Matson's  check,  which  you  had  left  with.  Mr.  Reader,  but 
not  having  effects  in  our  hands  to  meet  it^  I  sent  over  to 
Wiqgham  this  morning,  to  see. him;  but  unluqkily  he  waa 
from  home  in  London,  which  for  the  present  constraint  me 
to  return  tlie  check/' 

No  previous  intimation  had  been  given  to  the  plaintiff 
of  the  defendants'  resolution  not  to  pay  tlie.check. 

A  question  whether  the  defendants  had  become  liable  to 
pay  to  the  plaintiff  the  amount  of  the  check  arose,  and  it  was 
agreed  between  the  plaintiff  and  Hodgson^  (on  behalf  of  him*- 
self  and  the  other  defendants,)  that  the  question  of.  the  lia- 
bility should  be  decided  by  an  opinion  of  counsel  upon  a 
case,  embodying  all  the  facts,  to  be  fairly  stated  and  ap- 
proved of  by  both  parties.  A  memorandum  of  agreement 
to  that  effect,  stamped  with  a  1/.  stamp,  was  signed,  by 
the  plaintiff  and  Hodgsoru  A  case  was  accordingly  drawn 
and.  signed  by  the  plaintiff  and  Hodgsoih  which  case  em- 
bodied all  the  facts,  and  stated  that  the  plaintiff  contended; 
that  by  his  having  presented  the  check  on  Monday  the  19th 
at.  one  o'clock,  and  directed  the  same  to  be  placed  to  his 
credit,  and  not  having  any  objection  made  to  t|ie  check  at 
the  time,  and  the  same  not  having  reached  him  until  seven 
o'clock  in  the  evening  of  the  following  day — a  period,  of 
thirty  hours — the  defendants  bad  made  themselves  liable 
to  pay  the  amount;  and  stated  also  that  the .  defendants 
denied  their  liability  on  the  ground  that  they  were  entitled 
to  a  reasonable  time  to  ascertain  whetlier .  assets,  would 
conic  to  their  hands  to  meet  the  same,  and  that  they  took 
no  more  than  a  reasonable  time  for  that  purpose  (a).  This 
case,  which  also  contained  an  intimation  that  the  parties 

(a)  Other  points  were  also  sub"      to  any  of  the  questions  raised  b^ 
mitted  for  the  opinion  of  Sir  J.      this  special  case. 
Scarlett;  but  these  do  not  relate 


BoTb 

V. 
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had  agreed  to  be  bound  by  his  opioion,  was  laid'  before  Sir  iea4. 
James  Scarlett^  who  gave  it  as  his  opinion  that  ''upon  the 
hctM  submitted"  to  him,  the  defendants  were  not  liable,  they 
being  entitled  to  the  same  time,  for  giving  notice  of  the  ^J*^?!!? 
dishonor^  as  if  the  check  of  which  they  are  the  holders 
had  been  drawn  upon  and  dishonored  by  any  other  bankers; 
and  that  the  plaintiflf  had,  in  this  instance,  had  earlier 
notice  than,  in  such  a  case  would  have  been  by  the  esta* 
bliahed  rulfe  of  law  required,  for  that,  according  to  that  rule, 
a  letter  giving  notice  put  into  the  past  on  Tuesday  evening 
would  have  been  sufficient.  This  case^  with  the  opinion 
subjoined,  containing  together  more  than  dl60  words, 
tke  opinion  containing  less  than  that  number  of  words, 
were  produced  in  evidence,  stamped  with  a  S5s^  stamp. 
No  evidence  was  given  to  shew  that  the  other  de- 
fendantt'  acquiesoed  iu'or  were  privy  to  the  submission  of 
the  case  to  the  opinion  of  oounsel;  and  the  plaintiff  sub« 
snquently'  objected  to  the  case,  as  not'  containing  an  accu- 
rate representation  of  the  facts,  and  to  the  opinion,  as 
being  upon  the  face  of  it  not  consistent  with  law.  It  was 
proposed  by  the  plaintiff's  attorney  to  submit  a  further 
case,  or  to  have  an  interview  with  Sir  James  Scarlett,  both 
of  which  suggestions  were  declined*  The  question  for 
the  opinion  of*  this  Court  is,  whether  the  plaintiff  is  enti« 
tied  to  recover  from  the  defendants  the  amount  of  the  check; 

Campbell,  A.  G.,  for  the  plaintiff.    The  defendants^  are  First  pointi 
liaUe  to  pay  to  the  plaintiff  the  amount  of  MatsorCs  check;  ^^^^^^^^^ 
When  tbe  plaintiff  desired  that  the  check  might  be  put  to  dishonor. 
bis  credit,  IZeoifer  said  nothing;  and  the  plaintiff,  who  knew 
that  Matson  had  an  account  at  the  same  bank;  and  who 
I  not  informed  thai  Motion  bad  overdrawn  his  account, 
therefore  have  gone  away  with  the  reasonable  belief 
that  his  account  woald  be  credited  with  the  amount  of  the 
obeck.     A%  regards  the  rights  of  the  plaintiff.  Reader  must 
be  considered  as  filling  the  place  of   Hodgson.     If   the 
check  had  been  to  be  presented  at  another  banker's  it 
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1834. 
Boyd 

V. 

Emmerson 
and  others. 


Second  point 
Necessity  for 
an  award 
stamp. 


I'hlrd  point: 
Whether  the 
case  is  to  be 
considered  as 
part  of  the 
award. 
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might  perhaps  be  held  that  notice  on  the  Tuesday  was 
sufficient.  But  here  the  check  was  given  to  the  defendants 
ii9  principals.  The  check  was  presented  to  them  as  the 
bankers  of  Matson ;  and  when  a  banker  has  assets,  he  is 
bound  to  pay  immediately ;  and  when  he  has  not  assets, 
and  intends  not  to  pay  the  amount  of  the  check,  he  is 
bound  to  give  notice  of  that  intention  within  a  reasonable 
time  after  the  presentment ;  Marzetti  v.  Williams  («i),  Rob- 
son  V.  Bennett  (6),  Cocks  v.  Masterman  (c).  The  present- 
ment in  this  case  must  be  considered  as  a  presentment  ^br 
payment.  The  circumstance  of  Matson^s  having  over- 
drawn his  account,  8igni6es  nothing  as  between  the  plain- 
tift'  and  the  defendants;  more  especially  as  Matson  had 
been  allowed,  on  former  occasions,  to  overdraw  his  ac- 
count. The  plaintiff  was  prejudiced  by  not  having  the 
notice  on  the  Monday;  for  if  notice  had  been  givenon  that 
day,  he  might  have  arrested  Matson  on  the  Tuesday. 
There  was  undoubtedly  no  express  promise  to  pay  given 
by  the  defendants,  but  a  promise  may  be  implied  from  the 
acts  of  their  agent.  Reader. 

II.  The  opinion  given  by  the  learned  counsel,  upon  the 
case  submitted  to  him,  was  in  the  nature  of  an  award,  and 
was  not  receivable  in  evidence  without  an  award  stamp 
[Lord  Denman,  C.  J.  There  is  no  animus  arbitrandi.]  It 
is  not  necessary  that  the  arbitrator  should  recite  his  power. 
[Lord  Denman,  C.  J.  Suppose  a  dispute  had  arisen  upon 
a  point  of  conveyancing,  and  it  had  been  agreed  to  abide 
by  the  opinion,  upon  the  point  in  dispute,  which  should  be 
found  to  be  expressed  in  a  certain  work  on  conveyancing — 
would  such  an  opinion  be  an  award  ?]  The  case  suggested 
is  distinguishable. 

III.  Assuming  that  this  was  in  the  nature  of  an  award, 
the  355.  stamp  was  insufficient  for  the  opinion  and  case, 
which  together  contain  more  than  2l60  words,  and  must  be 
taken  conjointly.     The  case  is  a  matter  annexed  to  the 


(a)  lBarn.&  Adol.  415. 
(6)  2  Taunt.  3S8. 


(c)9   Barn.  &  Cress.  9012;   A 
Mann.  &  Ryl.  676i 
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award  within  the  meaning  of  55  Geo.  3,  c.  184,  schedule  1834. 
B.  (a),  and  therefore  the  opinion  should  have  been  stamped 
with  the  further  progressive  duty  of  1/.  5s.  for  every  1080 
words  above  the  first  1080  words.  [Tawiton,  J.  Suppose 
a  letter  containing  a  statement  of  facts  and  requesting  an 
answer  to  the  case  to  be  sent  by  the  post,  and  an  answer 
to  be  returned  accordingly,  would  such  letter  be  part  of 
the  award,  so  as  to  make  an  additional  stamp  requisite: 
that  is,  supposing  the  letter  and  award  to  contain  together 
more  than  2l60  words?]  That  case  does  not  arise.  [Pat- 
te$a9i,  J.  You  cannot  say  that  the  case  is  part  of  the  award. 
There  is  nothing  annexed  to  the  award.]  Suppose  an  arbi- 
trator made  his  award  in  this  manneri— ''  under  the  above 
submission  I  make  my  award  as  follows  :** — and  the  submis* 
sion  and  award  were  pinned  together,  the  submission  would 
be  a  matter  annexed  to  the  award,  within  the  meaning  of  the 
stamp  act. 

IV.  The  award  is  not  binding,  because  the  agreement  is  ^u'^jj^r^'^f ' 
not  signed  by  the  Emmersons,  but  only  by  Hodgson,    The  partner  to  sub- 
Emmersons  would  not  have  been  liable  in  an  action  by  ^^^^  ^  '  ^' 
Boyd  upon  the  agreement,  or  upon  an  award  made  in  pur* 
suance  of  it;   and  if  not  bound   by  it,  they  cannot  take 
advantage  of  it  (6).     One  partner  cannot  bind  his  co*part- 
ner  by  a  submission  to  arbitration,  Strafford  v.  Green  (c). 
Stead  V,  Salt  (d). 

F,  Pollock,  for  the  defendants. 

I.  The  handing  in  of  the  check  was  not  tantamount  to  a  First  point. 
presentment  for  payment.     It  was  merely  a  sending  in  of 
securities  to  the  plaintiff's  own  bankers  in  the  nsual  way. 

(c)  "  Award  in  England,  and  therein,  over  and  above  the  first 

award  or  decreet-arbitral  in  Scot-  1080  words,  a  further  progressive 

land,  IL  15i.  duty  of  1/.  5*." 

"  And  where  the  same,  together  (6)  For  which  see  Ferrer  v.  Oven, 

with  any  schedule  or  other  matter  1  Mann.  &  R;l.  292;  7  Bam.  & 

pat  or  indorsed  thereon,  or  an-  Cress.  427. 

nexed  thereto,  shall  contain  2160  (c)  2  Mod.  227. 

words  or  upwards,  then  for  every  (d)  3  Bingh.  lOi  ;  10  B.  Mootej 

entire  quantity  of  words  contained  389,  S.C. 
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1884.        ^ the: check  bad  beea  aentby  posts,  with  direcUooB'to  place 
it  to,  the  acQQunt  of  the  hoLder^  it  could  not  be  questioned 
hut. that  the  bankera  would,  have  been  entitled  to  a<Deaeon- 
able  time  for  inquiry,  and  for  consideration^  before  they 
gave  notice  that  the  check  would  not  be  paidi    The  course 
must  be.  the  same  where  the  holder  handa  Iw  the  check 
Unudf  with  the  same  directional    The  circumstance  of 
the  defendants  being  the.  bankers  of  both  the  holder  and 
the  drawer  makes^no  difierenceu     Suppose  a  man'  paid  in 
tD>bis  bimkera  money  securitiesy  some  of  them  checks  upon 
the  same  bankers,  some  of  themichecks^upon  others^  would 
not  the  rights  and  liabilities  of  the  bankers  be:  the  same  a9 
to  all  equally  i     Femandey:  v..  G/j^tnn  (a)  shews,  that  by  the 
custom  of  London,  where  •  a  check  is^  presented  eaq>resaly 
fbrptiymmd,  it  may- be  retained  by  the  bankera.oit  whom  it 
i»dmwnt  until  five  a'olook  of  the ^day^oni  which  it:ia.sopi«p> 
sented  for  payment,  and  then  be  returned  if  they  have  no 
fundsiof  the.  drvwer*.    If  tba  plsmtiflF  had  wished  to  fix  the 
bankerSf  he  should  have  expressly  said  t  that  be  came  for 
jMymeot  of;  the  check,  wad  then  he  would  probably  have 
heenientttled  to  notice  on  tbe^mae  day  on  which: the  check 
woe  presented. 
Second  point.        IL  The  next  point  is,  that' the?  opinion  given t  in  pureo* 
ance  of;  the  agreement  of  the  parties*  wae  an>aw«rd>  and 
required  a  stamp,  in  order  to  make  it  adtnissible.     It  is 
believed  that  enough  has  already  fallen  from  the  Court  to 
determine  that  point.     [LordDeTimaTi,  C.  J.   The  greatest 
diflSculty  in  that  part  of  your  case  is^  as  to  the  power  of 
one  partner  to  bind  his  co-partners  by  submission  to  arbi-> 
tration.]'   The  opinion  of  the  learned  barrister  was  not 
asked'foras  aD<award,  nor  was  it  given  as  such.    H&  vws 
called  upon  to  give  his  opinion  upon  a  point  of  law,  and  he 
gave  it.    His  knowing  that  the  parties  intended  to  abide 
by.  it»  does-  not  give  his .  opinion  the   character  of   an 
award.    [Taunton,  J.'    We  have  all  of  us  given  opinions  by 
which,  we  were  told,  the  parties  intended  to  abide.     I 
(a)  1  Campb.  4A6. 


never  h^d  any  opinion  oii  mine,  given  under  such:  Qincunif         1834. 


alancee^  sfauapecl.    It  ceris^inly  is  not  the  practice*] 

IIL  But  supposing  thatr  the  opinion  is. in.  the  nature  of  u, 

an*  award)  the  \L  16$*  stapip  is  sufficient  The  opinion  only,  ^^**^5iot. 
and'  not  the  can,  would:  constitute  the  award*.  If.  an.arbir  j^^^^  p^^^^^ 
tcator  had  taken  downt  all  the  evidence,  and  hadi  3aid 
**  Upon  tile  above  evidencey  I  a»VArd,.&c/'  wpuld  a  stamp 
oommenaurata  with,  the  quantit)/i  of  the  whole  matter,  in<- 
duding  thetevidence^  have  been  requisite  i  The  word.  *^  anr 
neaed|"  which  is.  found  in.  the  ^hedule  of  the  stamp  act| 
must  be  construed  acoording  to*  common  understanding* 
If  an. arbitrator:  were  to  say/'  I  award  that  B>  shall  have  the 
property  described  in.the. paper  annexed,. and  marked  X.; 
and  that  C*.  shall  have*  the- property  in  the  paper  annexodf 
and  marked  Y.,"  then  those  two  papers  would  have  formed 
part  of  the  award,  as  being  matters  annexed  within  the 
meaning  of  the  act.  Matter  merelyiqtroductory  and  pre- 
ceding, does  not*  come  within  that  meanings  otherwise, 
when  an- arbitrator  made  an  award* upon  a  bond. of  submis- 
sioD)  and  said  '*  In  pursuance  of  the  annexed  bond,  I 
award j  &&;"  it  would^  be  requisite^  in>  calculating-  what 
stamp  was  necessary,  to  count  the.  number  of  words  in : the 
bond;  a.thing  which  can  nev^  have  bean  intended. 

IV.  Tbisopinipn  is.  landing  on  dl.  p^rties^  There  is  Fourth  point. 
no,  case  that  touches^  the  present  question,  which  is 
therefore.  r€$  iategra  before  the  Courti  This  is>  the  case 
of'  a  general  partnerihipr  and>  of  a  dispute  arising  with 
respect'  to  partnership  matters.  In  such  a  case  it  is  bep> 
lieved-that'One  partner  «3itfy  submit  the  partnership  rights 
to  arbitration*  One  partner  may  bring  an  aciion^  io  the 
name  of  all,  and  may*  settle  an  action  brought-  against  the 
partnership.  What  reason- then  can  there  be,  why  he 
should  not  bind  his  partners  also  by>  submission  to  arUtra" 
tion?  It  is  not  unreasonable,  neither  is  it  unusual.  Strange 
fard  V.  Green  was  the  case  of  an  arbitration  bond  being 
entered  into  by  one  partner,  for  himself  and  his  co-*partners; 
and  the  ground  upon^wfaieb  the  Court  decided  was,  that 
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one  partner  cannot  bind  another  by  deed.    In  Stead  v.  Salt, 
the  parties  were  not  general  partners*      There  was  no 
i,,  ground  in  that  case  for  supposing  that  the  two  partners 

^"d'^th*^*  who  did  not  sign  the  articles  of  agreement,  intended  that 
the  three  who  did  sign  should  execute  for  them.  There  is 
also  this  difference  between  Stead  v.  Salt,  and  the  present 
case> — that  in  this  case,  the  reference  is  of  a  matter  of  opi- 
nion,  within  the  general  scope  of  the  authority  of  an  individual 
partner,  with  respect  to  the  partnership  affairs ;  whereas 
on  the  former,  the  reference  was  on  a  more  enlarged  de- 
scription. In  the  present  case  there  was  no  regular  refer- 
ence to  arbitration.  It  would  be  exceedingly  injurious  to  a 
very  useful  and  frequent  practice,  if  any  doubt  were  thrown 
upon  the  power  of  one  partner  to  bind  his  co-partner  in 
this  way. 

Campbell,  A.  6.,  in  reply. 

Fifst  point.  I    Eygj,  jf  t|j^  check  had  been  sent  to  the  defendants  in 

a  letter  containing  a  request  that  it  should  be  put  to  the 
plaintiff's  account^  and  it  had  been  received  by  the  defend- 
ants at  a  quarter  before  one  o'clock  on  the  Monday,  they 
would  have  been  bound  to  give  notice  on  the  same  day. 
But  it  is  not  necessary  to  go  that  length,  for  in  the  case 
before  the  Court,  the  plaintiff  went  in  person,  so  that  the 
defendants  had  an  opportunity  of  objecting  at  once  to  pay 
the  check.  There  can  be  no  doubt  that  an  express  pro- 
mise by  Reader  would  have  bound  the  defendants.  Here 
there  was  a  request  by  the  plaintiff,  and  silence  on  the  part 
of  Reader,  the  effect  of  which  must  have  been  to  make 
the  plaintiff  leave  the  bank  as  fully  convinced  that  the  check 
would  be  paid,  as  he  would  have  been  if  an  express  promise 
bad  been  given.  Femandey  v.  Glynn  shews,  that  where  a 
check  is  not  returned  by  five  o'clock,  a  promise  to  pay  will 
be  implied. 

Second  point.  II.  This  is  an  award  within  the  meaning  of  the  stamp  act. 
It  may  not  be  the  practice,  as  Mr  Justice  Taunton  has  ob- 
lerved,  to  stamp  opinions  by  which  the  parties  have  agreed 
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to  be  bound;  but  unless  it  be  so  stamped  it  cannot  be  given  i834. 

in  evidence.  ^^^^ 

III.  If  it  bad  been  intended  to  include  in  the  calcula*  v, 

tion  of  the  number  of  words,  only  such  matters  annexed  as    Emmbbsoh 

'        ■'  and  otben, 

are  strictly  speaking  a  part  of  the  award,  the  words  *'  to-  f^^^  ^^^^ 

gether  with  any  schedule,  or  other  matter  put  or  indorsed 

thereon,  or  annexed  thereto,"  need  not  have  been  added. 

If  an  award  were  to  refer  to  an  annexed  statement  of  the 

evidence,  that  statement  would  be  a  matter  annexed  to  the 

award,  within  the  meaning  of  the  act. 

IV.  The  authorities  upon  this  point  have  not  been  met,  Foarth  point. 
The  decision  in  Strangford  v.  Green  did  not  proceed  upon 

the  facts  of  the  submission  being  by  bond,  but  upon  the 
ground  that  one  partner  cannot  bind  another  by  submission 
to  arbitration.  The  circumstance  that  in  Stead  v.  Salt 
there  was  not  a  general  partnership,  is  not  material ;  for  the 
matters  referred  were  partnership  matters.  One  partner,  it 
b  true,  has  power  to  bring  an  action  for  himself  and  his 
partners,  but  then  the  rights  of  the  partnership  are  to  be 
decided  upon  by  the  regular  tribunals  of  justice. 

Lord  Denman,  C.  J. — It  does  not  appear  to  me  to  be 
necessary  to  give  any  opinion  upon  the  second,  third,  and 
fourth  points  raised, — because  it  seems  to  me,  that  according 
to  the  facts  submitted  to  us,  and  from  which  we  are  to  draw 
such  inference  as  we  think  it  reasonable  to  draw,  the  plain- 
tiff has  not  proved  his  declaration.  It  seems  to  me  that  it 
is  not  true,  as  stated  in  the  first  and  second  counts,  '^  that  in 
consideration  of  the  plaintiff's  delivering  up  a  check  to  the 
defendants,  the  defendants  promised  to  pay  the  amount 
thereof."  If  that  had  been  proved,  undoubtedly  the  de- 
fendants would  have  been  bound  to  pay  the  amount.  But, 
on  the  contrary,  it  seems  to  me  that  what  passed  on  the 
occasion  when  the  check  was  left  with  Reader,  is  at  least 
equivocal;  because  it  is  found  that— [His  lordship  here 
read  from  the  special  case  the  facts  there  stated  relative  to 
the  presentment  of  the  check.]     It  seems  to  me  that  if  the 


no  ^ASES  IN  THE  KIKO's  BENCH, 

t884.        ptartntiff  bad  presented  the  check  for  payment  h^  oagbt  to 

^"  have  said  so.     If  he  had  said  either  "  cash  that  checfk/*  dt 

Btm  ...  . 

If,  "  give  me  credit  for  the  amount  in  my  accent/'  he  mastfnive 

^!?**?"**    drawn  from  Reader  a  distinct  answer,  whcftbeff  he  ^*otfM 

take  it  on  those  terms  or  not;  bttt  when  he  lays  ft  (yn  the 

ieskj  md  feqtiests  that  it  tnay  be  (4aced  \6  his  acctfunt,  it 

apfwttrs  (K>  me  that  it  tbust  he  tak«n  to  his  srt^coun^  on  ^Ihe 

same  ferms  npon  ^hikh  any  <other  biH  wouM  be  taken,  ^nd 

subject  to  all  the  covitingencies  thtit  «H  other  bMs  are  tiAle 

to;  and  that  if  he  receives  ategulsr  tK)liee  of  the  dishonor 

of  the  bill^  lie  has  no  ground  of  covnptiiifnt  afgakist  the 

kunkers.     Now  it  striken  me,  qs  I  see  it  strnek  th^  teamed 

counspe)  whos^e  opinion  was  asked^  thai  tii^  WOtice  of  dts«' 

honor,  instead  of  coming  too  late,  came  stfofiei*  Aan  Wife 

plaintiff  had  a  rtghtt  to  expect^  for  on  the  eveniirg  of  tbig 

same  day  on  which  it  wa»  triecided  th^t  th^  biH  WMiU  not 

he  a^ilable^  the  plaintiff  received  Notice  of  that  fact.    I 

think  he  wo«ild  have  had  no  right  to  complain  if  the  notice 

iMd  not  reached  him  until  the  n^^t  momitig.    t  will  jillit 

advert  to  the  cawe  of  KtYsfty  V.  WWiams{<i),  in  which 

much  was  said  by  the  Court  which  might  seem  to  favour 

the  i^auitiff's  Tiew  ;  but  Mr.  Justice  iBagley  seem^  to  me 

to  put  that  case  on  a  ground  which  is  decisive  of  this  (6). 

In  thia  case^  the  plaintiff  being  n  cnstomer  of  the  defendants, 

was  bound  to  give  them  to  understand  distinctly,  ih  What 

character  he  paid  in  that  bili>  whether  he  required  them  to 

consider  it  as  «  snm  of  mottejf  ptfiid  into  hii  account,  o¥  hts 

credit,  or  whether  he  required  them  to  take  it  «$  d  fr»7f, 

and  deal  with  it  as  any  other  bill  might  be  dealt  with.    I 

draw  the  inference  from  these  facts,  that  they  received  it  iu 

the  latter  character^  and  I  do  not  apprellend,  nbl*  is  ttie  int^ 

found,  that  he  left  the  banking<^house  with  the  expectfiition 

that  he  should  receive  value  for  it.     If  that  hbd  been  ^o,  it 

ought  to  have  been  found  as  a  fact,  but  it  is  ft  (act  whieh  I 

think  is  inconsistent  with  those  which  are  Iftid  before  us. 

{»)  5  Bam.  &  Aid.  815.  (6)  lb.  640. 
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in  my  opinion,  therefore,  tiie  defendsnts  sre  entitled  to  our        t8S4. 
jttdgiiient. 


V, 


Taunton,  J. — I  an  of  ihe  same  opinion.  HiereiBno  anS^hew 
express  evidence  to  sustain  the  promises  laid  in  the  'first 
two  counts  of  the  declaration;  «nd  I  do  not  think  cbere 
are  amy  circumstances  in  the  case  from  M^ich  such  pro« 
mises  can  be  implied.  It  appears  to  me  also  that  the  de- 
fendants gave  as  early  notice  of  tiie  liishonor  as  they  were 
bomtd  to  give,  and  as  early  notice  as  they  could  give  of 
dieir  intention  not  to  pay  the  check.  It  appears  that  «t  the 
time  it  was  paid  in,  Hodgson,  the  managing  partner,  was 
out  of  (he  town  in  which  the  business  of  the  ^m  was  car- 
ried on,  bat  be  returned  in  the  aflsemoon  of  the  same  day, 
and  as  soon  as  he  found  what  had  tiAen  place  in  his  ab- 
sence, die  clerk  {Reader)  was  dispatched  to  the  place 
where  the  drawer  of  the  check  resided,  to  inquire  into  his 
circumstances,  in  order  to  furnish  some  grounds  upon 
which  Hodgson  might  determine  whether  he  wouM  pay  ^e 
check  or  not;  and  from  the  information  the  derk  brought 
back  (what  it  was,  does  not  signify),  Hvdgstm  determined 
within  himself  not  to  pay  the  check,  and  he  forthwith 
sent  off  die  eariiest  notice  that  could  be  transmitted  to  the 
plaintiff,  that  the  check  would  not  be  paid.  It  does  not 
iqiqiear  to  me,  therefore,  that  there  was  any  such  laches  or 
negfigence  on  the  part  of  the  defendants,  in  giving  notice 
to  th^  plaintiff,  as  to  make  diis  a  case  in  which  it  can  be 
properly  considered  that  they  have  made  the  check  their 
own,  and  were  bound  at  all  events  to  pay  it.  I  think  there- 
fore, upon  this  ground,  that  judgment  must  be  given  for  the 
deicnd.ant8> 

Upon  the  other  points  I  am  very  glad  to  be  relieved 
from  giving  any  other  opinion  than  this — that  I  am  very 
sorry  that  the  plaintiff,  who  appears  to  be  a  person  in  a  re- 
spectable walk  of  life,  should  resort  to  such  miserable  shifts. 

Pattsson,  J.— I  am  also  of  opinion  that  the  defendants 
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are  entitled  to  our  judgment;  and  I  ground  my  opinion  en- 
^^1^       tirely  on  the  particular  facts  which  are  found  in  this  case^ 
V.  It  seems  to  me  that  the  fallacy  of  the  argument,  on  the 

and^othere!  P^^^  ^^  ^^^  plaintiff^  arises  through  a  mistake  as  to  the 
character  in  which  the  defendants  received  the  check ;  for 
the  question  turns  entirely  upon  the  character  in  which  the 
defendants  received  it.  If  they  received  this  check  in  the 
character  of  agents  for  the  plaintiff,  then  they  were  in  the 
same  situation  as  any  other  agent  of  the  plaintiff  would 
have  been,  and  would  only  be  bound  to  use  due  diligence 
to  get  the  check  paid ;  if»  on  the  other  hand,  it  was  pre- 
sented to  them  as  the  agents  of  the  drawer  of  the  cheeky 
then  undoubtedly  the  person  who  presented  it,  whether  he 
did  so  in  person  or  by  letter,  would  be  entitled  to  be  imme- 
diately informed  whether  it  would  be  paid.  If,  on  the 
plamtiiF's  taking  the  check  to  Reader,  he  had  asked  Reader 
the  question  *'  will  this  check  be  paid?"  and  Reader  had 
said  **  yes,''  there  could  be  no  doubt  but  that  the  declara- 
tion would  have  been  good.  The  facts  of  the  case  as 
stated  are,  however,  merely  these — that  the  plaintiiF  bebg 
at  the  defendants'  bank — apparently  for  the  purpose  of  giving 
instructions  about  another  bill,  and  while  those  instructions 
are  being  written  down  by  Reader,  puts  the  check  down 
on  the  counter,  and  says  ''put  that  to  my  account/' — that  is 
all.  The  inference  I  draw  from  that  is,  that  he  pays  it  in 
to  them  as  his  agents,  to  deal  with  it  in  the  same  manner  as 
if  the  check  were  drawn  upon  another  bank;  that  is  the 
ground  on  which,  I  think,  our  judgment  ought  to  proceed. 
The  case  (a)  to  which  my  lord  has  referred,  though  not 
exactly  like  this  in  all  its  circumstances,  resembles  it  much 
in  many  respects.  There,  as  here,  a  check  which  had  been 
drawn  by  one  customer,  was  paid  into  the  bankers  by  ano- 
ther customer.  Lord  Tenterden  there  says(&),  ''at  the 
outset  of  this  cause,  I  thought  that  it  was  the  duty  of 
bankers,  under  such  circumstances,  immediately  to  tell  the 
person  presenting  a  check  for  payment  that  they  had  no 

<a)  KiUhy  v.  WilUamt,  5  Bam.  &  Aid.  815.        (6)  lb.  818. 
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sufficient  funds  to  honor  it.      But  it  was  urged  by  Mr.         i834. 

Scarlett,  (and  I  thought  there  was  great  weight  in  the  argu-      ^"^^^-^ 

ment,)  that  this  might  be  productive  of  serious  iuconve-  t;. 

oience,  inasmuch  as  it  is  often  impossible  to  ascertain  till  the     Emmersow 

and  others. 
close  of  the  day^  at  the  clearing  house^  what  sums  of  money 

may  be  paid  into  each  particular  account^  and  what  are 
the  drafts  upon  it.     I  think,  therefore,  that  the  defendants  , 

might,  in  this  case,  receive  the  check  in  question,  subject 
to  its  being  honored  or  not,  according  to  the  course  of 
Robertsotis{d)  dealing  with  them  on  that  day."  It  seems  to 
me  that  all  those  observations  are  strictly  applicable  to  the 
case  before  us ;  and  the  facts  of  the  case  shew  clearly  to 
my  mind,  that  the  defendants,  though  they  were  the  bankers 
of  the  person  by  whom  the  check  was  drawn,  received  it  as 
the  agents  of  the  plaintiff.  That  being  the  case,  it  is  unne- 
cessary to  enter  into  the  other  points  which  have  been 
raised. 

Williams,  J. — I  am  of  the  same  opinion.  It  appears 
to  me  that  the  check  was  paid  in,  just  like  any  other 
check  or  bill  of  exchange  that  the  plaintiff  might  happen  to 
be  possessed  of,  to  be  placed  to  his  credit  in  the  account, 
according  as  it  should  appear  to  be  an  available  security 
or  not ;  and  that  there  was  nothing  in  this  case  to  prevent 
the  bankers  having  the  same  time,  for  ascertaining  and  de* 
termining  what  they  should  do  with  respect  to  it,  as  in  the 
case  of  any  other  bill.  The  facts  of  this  case  rather  fur- 
nish a  reason  for  time  beyond  that  which  the  general  rule 
allows;  because  I  see  that  it  is  stated  in  one  part. of  the 
case  that  Matson  was  in  the  habit  of  paying  in  money  to 
the  London  correspondents  of  the  defendants,  to  their  ac« 
coudC,  to  satisfy  checks  drawn  by  him  in  the  couutry.  Now 
it  is  admitted  that  there  was  notice  given  in  the  regular 
form,  for,  according  to  the  course  of  post,  the  plaintiff  in 
this  case  would  have  had  timely  notice.    It  appears  tome 

(a)  Robertson  was  the  drawer  of  the  check. 
VOL.  IV.  I 
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1834.  therefore,  that  all  that  was  required  of  the  defendants  was 
done,  and  that  they  are,  therefore,  entitled  to  the  judgment 
of  the  Court. 

I  say  nothing  on  the  other  two  points  which  have  been 
discussed,  but  that  I  feel  very  much  with  my  brother 
Taunton  upon  the  subject. 

Judgment  for  tbe  defendants. 


George  Wakeman  v.  Ann  Sutton. 

Where,  to  a     Assumpsit.  The  declaration  stated,  that  on  24th  May, 
declaration  on     _^   ^    .  ...         ,         ,         i  .     •/*•         •  /• 

a  special  pro-    lBft7,  m  consideration  that  the  plaintiff,  at  the  request  of 

raise  to  answer  th^  defendant,  would,  for  the  accommodation  of  I'Aonws 

for  the  debt  of  «_  ^  .        . 

a  third  person,  Sutton  &  Co.,  accept  a  certain  bill  of  exchange,  drawn  on 

thlt  thlre  was  ^^^  ^"^^^  ^^y  ^^  ^^^  ®*"*®  y^^^'  ^y  ^-  ^^^^^  ^  Co.  on  the 
no  roemoran-    plaintiff,  requiring  the  plaintiff,  twelve  months  after  date, 

Sj^ed  bTthe^  ^  P*y  ^  ^-  ^"^  ^-  ^^l^B'  ^«^'-  10»-'  ^«  defendant 
defendant  or     promised  the  plaintiff  to  pay  him  420/.  lOs,  on  17tb  May, 

replication        18£8,  which  day  has  long  since  passed;  that  the  plaintiff 

the^  was^sl^ch  ^^^  ^^^P^  the  bill  for  the  accommodation  of  T.  Sutton 

amemoran-     &  Co.,  whereof  the  defendant  had  notice,  but  that  tbe 

Sli^^ou^tl    defendant  did  not,  nor  would,  on  17tb  May,  1888,  or  at 

was  held  good  any  other  time,  pay  the  plaintiff  420/.  10s„  but  has  hitherto 

demurrer.         refused  so  to  do,  although  the  plaintiff  hath  been  obliged 

to  take  up  the  bill,  and  hath  not  been  paid  the  amount 

thereof  by  1\  Sutton  &  Co.  or  uny  other  person,  or  been 

indemnified  by  any  person  on  account  of  his  acceptance 

and  payment  of  the  bill. 

Second  count :  that  in  consideration  that  tbe  plaintiff, 
at  tbe  request  of  the  defendant,  had  lent  to  T.  Sutton 
&  Co.  his  acceptance  of  another  bill  of  exchange  for 
420/.  10s.  due  17th  May,  1828,  the  defendant,  on  24tb 
May,  1827,  by  a  certain  memorandum  of  agreement  in 
writing,   signed    by  her,   engaged    to   pay  the    plaintiff 
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420/.  10$.  on  ]7tb  May,  1828;  that  the  defendant,  in  con^ 
sideration  of  the  prenusei,  promised  to  pay  accprding\y; 
yet  the  defendant  did  not,  nor  would,  on  17th  May^^  IS9S, 
or  at  any  other  time,  pay  the  plaintiff  420/.  10«.^  but  batti 
refused  s^  to  d^  altboitgh  &c.  ut  supri. 

The  declaration  also  contained  the  money  counts^  ^nd  ^ 
CQunt  upon  an  account  stated. 

Pleas:  first,  non  asfumpsit.  Secondly^  that  th^ 9uppoied 
promise  of  the  defendant  in  the  firat  count  nientianed»  vas 
a  special  promise  to  answer  for  the  default  of  other  persons, 
to  wit,  tbe  aaid  ThamtM  Suiiau  &  Co,,  and  that  there  was 
DO  agreement  of  or  relating  to  the  supposed  cause  of  action 
in  that  count  mentioned,  nor  any  memorandum,  or  note 
thereof  stating  the  consideration  for  the  supposed  promise 
of  the  defendant,  in  writing,  signed  by  the  defendant,  or  by 
any  person  thereunto  by  her  lawfully  authorised*  Tbirdl]^ 
as  to  the  second  count  of  the  declaration,  a  plea  similar  to 
the  second,  except  that  before,  and  in  addition  to,  the  aver- 
ment above  set  out,  it  was  averred — that  the  memorandum 
of  agreement  in  the  second  count  mentioned  does  not  state 
the  consideration  for  the  supposed  promise. 

The  replication  joined  issue  on  the  first  plea;  and  as  to 
the  second  plea,  alleged  that  at  the  time  of  the  making  of 
the  promise  of  the  defendant  mentioned  in  the  first  count, 
a  memorandum  of  agreement  in  writing,  relating  to  the 
supposed  cause  of  action  in  that  count  mentioned,  >fas 
signed  by  the  said  defendant.  And  as  to  the  third  plea, 
it  alleged  that  the  memorandum  of  agreement,  in  the  second 
count  mentioned,  does  state  the  consideration  for  the  pro- 
mise of  the  defendant  iq  that  count  mentioned. 

To  the  replication  to  tlie  second  plea  the  defendant  dcN- 
murred,  and  assigned  as  causes  of  demurrer,  that  the  repli- 
cation did  not  set  out  the  memorandum  of  agreement ;  and 
that  in  the  manner  and  form  in  which  it  was  pleaded,  it 
precluded  the  defendant  from  submitting  the  sufficiency  of 
the  memorandum  of  agreement  to  the  opinion  of  the  Court, 
and  attempted  to  compel  the  defendant  to  refer  as  well  the 
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sufficiency  of  such  memorandum,  as  the  existence  thereof, 
to  be  tried  by  the  country.  And  also,  that  the  replication 
attempted  to  put  in  issue  matter  of  law;  and  also  for  that 
no  certain  or  sufficient  issue  could  be  taken  on  the  replica- 
tion, and  that  it  was  argumentative,  and  in  other  respects 
defective. 

Demurrer  to  the  replication  to  the  third  plea,  assigning 
substantially  the  same  causes  of  demurrer. 

Joinder  in  demurrer. 


R*  V.  Richards,  in  support  of  the  demurrer,  cited  Lowe 
V.  Eldred{a).  [Patteson,  J.  There  is  also  a  case  in  Price* $ 
Reports{b).'\ 

Wightman,  in  support  of  the  replications,  stated  that  that 
case  had  been  overruled  by  Lysaght  v.  Walker  (c). 

The  Court  were  of  opinion  that  the  plaintiff  was  entitled 
to  judgment,  but  gave  the  defendant  leave  to  amend,  upon 
the  usual  terms. 

Leave  to  the  defendant  to  amend,  on  payment  of  costs. 


(a)  1  Crompt.  &  Mees.  239. 

(6)  Lilley  v.  Hewitt,  11  Price's 
R.  494.  In  this  case  the  Court  said 
that  no  person  had  before  ventured 
to  plead  non-compliance  with  the 
statute  of  frauds,  and  held  the  plea 
to  be  bad  on  general  demurrer. 
The  defendant  having  succeeded 
on  the  general  issue,  the  special 
pleadings  becaine  immaterial,  and 


no  writ  of  error  was  brought.  In 
Maggi  V.  Amet,  4  Bingh.  470,  and 

1  Moore  &  Payne,  S94,  the  Court 
of  C.  P.  held  such  a  plea  to  be 
good ;  and  as  to  the  supposeii  no- 
velty of  the  plea,  see  Reedv,  Nash, 

2  Wentw.  Plead.  444,  3  Wentw. 
102,  and  1  Wils.  305. 

(c)  5  Bligh.  1,  new  series. 
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1834. 

The  King  v.  The  Inhabitants  of  Iken. 

SjRAH  chambers,  widow,  and  her  two  children,  j.  having  on- 

were,  by  an  order  of  two  justices  of  the  county  of  Suffolk,  ^"^[^^"3^®^** 

removed  from  Iken  to  Frostenden.     Upon  appeal,  the  ses-  vice  of  £^  the 

sions  quashed  the  order,  subject  to  the  opinion  of  this  Jik^a^^imd 

Court  upon  a  case,  which,  coming  on  to  be  argued  in  last  sheds,  as  a 

Easter  term,  was  by  the  Court  sent  back  to  the  session,  to  rt^^t 

be  re-stated.     The  appeal  was  in  consequence  re-heard  by  ^"*  subse- 

,  quently  enter- 

tbe  sessions,  and  the  following  amended  case  was  returned  ed  into,  by 

to  the  Court:  which  ^.  was 

to  pay  B,  6L 
In  1813,  George  Chambers,  being  at  that  time  a  married  ailer  each 

man  and  settled  in  Frostenden,  went  into  the  service  of  thellse  of  the 

Samuel  Barnes,  of  Iken,  as  a  potmaker.     Barnes  rented  a  kiln,  &c.  and 

considerable  farm  in  the  parishes  of  Iken  and  Sudbourn,  and  preparing 

JDcluding  a  pot-kiln  and  sheds  in  Iken,  the  site  of  which,  ^^^  ^**>1»  *"^ 

.  t  .  for  carting  the 

With  the  yards  thereto  belonging,  was  between  a  quarter  clay  and  pou, 

and  half  an  acre  of  land.     Chambers  was  to  make  and  burn  a" trpleaaed^ 

pots ;  to  do  which  he  was  to  have  the  use  of  the  kiln,  with  the  ware. 

sheds,  and  yards.    Barnes  was  to  keep  the  kiln  and  sheds  f^^  more  than 

in  repair,   to  furnish   and   cart  all    the  clay  wanted,  and  a  year,  and 

his  occupation 
horses  to  grind  it  twice ;  and  to  find  red  lead,  with  whins  was  worth 

and  coals  for  burning  the  pots.     Chambers  was  to  receive  ™®**  ^^  ^^^ 

25  per  cent  on  the  sale  of  the  pots,  for  making  and  bum-  Held,  that  he 

ing  them.     Barnes  was  to  receive  25  per  cent,  for  the  use  §^'^eD  *  *^'* 

of  the  kilo,  sheds,  and  yards,  and  preparing  and  carting  the 

clay,  and  also  for  carting  out  the  ware  when  sold.   Another 

25  per  cent,  was  to  be  applied  for  coals,  whins,  and  red 

lead ;  and  the  remaining  25  per  cent,  was  allowed  to  sbop^ 

keepers  for  selling  the  goods.     Chambers  resided  in  a  coU 

tage  in  Iken,  which  he  rented  of  Barnes  for  three  guineas 

a  year,  and  worked  the  kiln  till  1815,  when  Barnes,  being 

dissatisfied  with  the  ware  made  by  Chambers,  put  an  end 

to  the  foregoing  agreement  without  notice ;  and  the  parties 

agreed  as  follows : 

"The  average  number  of  kilns  burnt  during  the  yea-r 
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ldS4.  being  about  twelve,  and  the  value  of  each  being  about  24/., 
^"*^^^*^  Chambers  is  to  pay  Barnes  6/.  after  each  burning,  for  the 
V.  use  of  the  kilns,  sheds,  and  yards,  and  for  furnishing,  cart- 

Inhabitants  of  ing^  and  grinding  the  clay,  and  carting  the  ware  out  when 
sold.  Barnes  is  to  keep  the  kiln  and  sheds  in  repair  as 
before;  to  provide  red  lead,  coals,  and  whins  for  biiming 
th«  pots,  for  which  Chambers  is  to  allow  him  in  the  set- 
tlement of  accounts ;  and  Chambers  is  to  dig  the  clay, 
and  do  as  he  pleases  with  the  ware/' 

Chambers  continued  to  reside  in  the  cottage  at  the  same 
rent,  and  worked  the  pot-kiln  under  this  second  agreement 
until  1828,  when  he  died. 

The  clay  furnished  by  Barnes  was  dug  and  carted  in  the 
winter,  for  the  succeeding  summer,  from  lends  in  Sudboom 
occupied  by  him,  except  for  one  season,  when  it  w*as  taken 
from  other  lands  in  Iken,  not  occupied  by  Barnes. 

The  cottage,  with  the  kiln  and  sheds,  and  land  on  which 
tbey  stood,  without  the  clay,  were  worth  more  than  10/. 
i-year;  but  the  clay  itself  was  v^^orth  155.  a-year  only. 

The  question  for  the  opinion  of  the  Court  is,  whether 
Chambers  came  to  settle  upon  a  tenement  under  IS  &  14 
Car.  2,  c.  12. 

JB.  Andrews  and  Prendergast,  in  support  of  the  order  of 
sessions.  This  case  has  already  been  sent  back  to  the 
sessions  to  be  re-stated,  on  the  ground  that  it  was  not 
stated  in  the  former  case  whether  the  clay  was  a  tenement, 
or  whether  the  shed,  &c.,  without  the  clay,  were  of  suffi- 
cient value.  Now,  it  is  expressly  found  that  they  are  worth 
10/.  a  year.  It  was  not  doubted  on  the  former  occasion 
that  the  shed,  &c.  were  a  tenement;  and  the  G>urt  did 
not  seem  to  think  much  of  another  objection  that  was 
made,  namely,  that  Chambers  occupied  as  servant  and  not 
as  tenant.  There  is  nothing  in  the  agreement  to  shew  that 
Barnes  was  to  employ  Chambers,  or  Chambers  to  serve 
Barnes.  On  the  contrary,  Chambers  was  to  pay  Barnes  a 
tnxA  certain,  was  at  liberty  to  work  or  not,  as  lie  pleased. 
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and  was  to  have  the  article  manufactured  by  hini.  It  is  1834. 
clear  that  there  was  an  occupation  by  Chambers, — and  an 
occupation  of  the  value  of  10/.  It  may  perhaps  be  said 
Ibat  the  expression,  ''for  the  yse  of  the  kilns/'  &c.  does  not  ^°^*{^'*^^^  "^ 
sufficieiitlj  import  a  taking.  The  answer  is,  that  the  use 
cf  the  teaeraent  is  all  that  a  party  takes  when  he  in  terms 
takes  the  tenement  itself.  [Taunton,  J.  It  is  generally  ex- 
pressed by  the  two  words,  '' use  and  occupation"  Here 
*'  occupation"  is  omitted.  But  in  fact  there  can  be  no  use 
without  the  occupation.]  The  sessions  evidently  have 
found  the  occupation. 

The  case  of  JRex  v.  Brampton  (ci)  shews  that  the  taking 
land  &c^  for  a  particular  purpose  only,  is  sufficient  to  con- 
fer a  settlement  Rex  v«  Dodderhill  (jb),  Rex  v.  Tarde- 
b^g(jc)f  and  Rex  v.  Mellor{d),  may  be  cited  contrsi;  but 
these  are  all  cases  of  a  very  different  description.  In  Rex 
V.  Melior,  Ijawrence,  J.,  alluding  to  the  other  cases,  said, 
^  On  this  plain  ground,  that  the  contract  was  for  a  mere 
Ueence  for  the  pauper  to  use  the  machinery  of  the  mill,  and 
not  a  letting  of  any  part  of  the  mUl  itself,  I  am  of  opinion 
dwt  no  settlement  was  gained  in  Stockport.''  This  is  a 
very  different  case.  Here,  the  pauper  had  the  use  of  the 
land  and  of  the  kilns.  He  unquestionably  took  an  interest 
SB  land ;  he  was  eatitled  to  all  the  uncertain  profits  arising 
hom  the  land.  Rex  v.  Chedieton  (e)  shews,  that  in  order 
to  gnn  a  settlement  by  occupation  of  a  tenement,  it  is  not 
necessary  that  there  should  be  any  express  letting  or 
tdung. 

Folktt  and  Collyer,  contri.  The  occupation  alone  is 
not  sufficient  to  give  a  settlement  by  coming  to  settle  upon 
a  tenement  under  13  &  14  Car.  2.  It  is  requisite  that  the 
parly  should  have  had,  during  his  occupation,  an  interest  in 

(a)  4  T.  R.  346.  {d)  9  East,  180. 

(6)  8  T.  R.  449.  (e)  4  Darn.  &  Cressw.  330; 

(c)  1  East,  598« 
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1834.        the  premises.     The  relation  of  landlord  and  tenant  must 

/*|^^^^      strictly  subsist.     Where  the  occupation  is  connected  with  a 
The  Kino  .  ^  .  ,  ,  ,  .         . 

V.  service,  and  m  any  manner  depends  upon  the  contmuation 

Inhabtants  of  ^f  jjj^  service,  no  settlement  is  gained  by  it.  Rex  v. 
Cheshunt  (a).  Rex  v.  Langreville  (6),  Rex  v.  Bowness  (c). 
Rex  V.  Seacroft  (d).  Rex  v.  Hammersmith  («),  Rex  v.  Dodr 
derhiil(f).  It  cannot  be  said  that  in  this  case  Chambers 
occupied  the  kiln,  &c.  as  tenant.  The  case  finds  that  in 
1813  he  entered  the  service  of  Barnes  as  a  potmaker,  and 
that  for  the  purpose  of  making  and  burning  the  pots,  he 
was  to  have  the  use  of  the  sheds  and  kiln ;  that  Barnes  was 
to  have  one  fourth  of  the  proceeds  of  the  sale  of  pots,  for 
the  use  of  the  kiln  and  sheds ;  that  Chambers  resided  in  a 
cottage  in  Iken,  which  he  rented  of  Barnes,  and  worked  the 
kiln  till  1815 ;  that  Barnes,  being  dissatisfied  with  Cham- 
bers, then  put  an  end  to  this  agreement  without  notice ; 
and  that  the  parties,  after  calculating  the  average  produce 
of  the  kiln,  entered  into  a  second  agreement,  by  which  it 
was  agreed  that  Chambers  should  pay  Barnes  6L  after  each 
burning  for  the  use  oftlte  kiln,  8fc.  and  for  furnishing,  earth- 
ing and  grinding  the  clay,  and  carting  the  ware  out  when 
sold.  Chambers  continued  to  reside  in  the  cottage  at  the 
same  rent,  and  worked  the  kiln  under  this  second  agreement 
until  his  death  in  1828.  It  was  evidently  not  the  intention 
to  find  an  independent  tenancy  of  any  thing  but  the  cottage. 
There  is  no  certain  rent  reserved  for  the  premises,  for 
which  Barnes  could  have  distrained  if  Chambers  had 
neglected  to  pay  it;  but  only  an  agreement  that  Chambers 
should  pay  6/.  after  each  burning,  for  the  privilege  of  using 
the  kiln  and  for  other  considerations.  There  can  be  little 
doubt  but  that  Barnes  could  have  put  an  end  to  the  second 
agreement  if  he  had  been  dissatisfied — with  Chambers^ 
manner  of  using  the  kiln,  for  instance — in  the  same  manner 

(a)  1  Baro.  &  Alders.  473/  (d)  2  Maule  &  Selw.  472. 

\h)  10  Barn.  &  Cressw.  901.  (c)  8  T.  R.  450,  n. 

(c)  4  Maule  &  Selw.  210.  (/)  8  T.  R.  449. 
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JM  he  did  to  the  first.     There  was  no  difFerence  between 

the  two  agreements  except  as  to  the  mode  of  paying  for     _     , 

the  use  of  the  kiin.  v. 

lohabitants  of 
Iksv. 
Lord  Denman,  C.  J. — ^The  question  is,  whether,  under 

the  second  agreement.  Chambers  gained  a  settlement.  It 
appears  to  me  that  he  did.  It  is  contended  that  the  occu- 
pation was  ancillary  to  a  service  ;  but  it  appears  to  me  that 
it  was  an  independent  holding,  and  that  Chambers  was  not, 
under  the  second  agreement,  subject  to  be  turned  away  at 
the  will  of  Barnes,  who,  as  it  is  stated,  had  originally  hired 
him  as  a  servant.  I  think  it  doubtful  whether  or  not  a 
settlement  was  gained  by  the  occupation  under  the  first 
agreement.  It  is  said  that  Barnes  put  an  end  to  it  without 
notice ;  but  that  does  not  explain  the  agreement.  But 
whatever  may  be  the  elBFect  of  the  first  agreement,  it  is  im- 
material to  consider  it ;  for  the  second  agreement  is  entirely 
independent  of  it.  Rex  v.  Seacrqfl{a)  perhaps  affords  the 
Jbest  illustration  of  the  principle  which  governs  all  tliose 
cases  in  which  the  occupation  has  been  held  not  to  confer 
a  settlement,  on  the  ground  that  it  was  connected  with  a 
service.  There,  the  waiter  held  the  tap  as  connected  with 
his  service  of  waiter  to  a  tavern.  There  is  no  similar  state- 
ment here. 

Taunton,  J. — I  am  entirely  of  the  same  opinion.  I 
should  pause  before  I  said  that  a  settlement  was  gained 
under  the  Jirst  agreement.  The  second  agreement,  how- 
ever, as  I  think,  superseded  the  first.  Whatever  my  opi- 
nion might  be  upon  the  first  agreement,  upon  the  second  I 
think  that  the  decision  of  the  sessions  ought  to  be  con- 
firmed. Under  the  second  agreement  Chambers  was  to  pay 
Barnes  6L  after  each  burning,  for  the  use  of  the  kiln.  See. 
(which,  together  with  the  cottage,  were,  as  the  sessions  find, 
worth  more  than  10/.  a  year,)  and  he  was  to  have  the  pro- 
perty in  the  article  manufactured.    The  principal  object  of 

(a)  Supri,  ISO. 
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18S4.        ^^  agreevient  wus,  that  Chambers  should  have  the  use  of 

^^v^^      the  kilD>  &c«  for  the  purpose  of  makiog  pots  for  his  owo 

9%fi  K.itfS 

^^  benefit.     There  was  no   contract  of  hiring  and  service. 

tfihuMtinrts^  With  Rex  v.  Cheshunt,  Rex  v.  Langrevilk,  Rex  v.  Bowness, 
^  and  Rex  v.  Seacroft,  I  perfectly  agree.     Rex  v.  Hammer- 

smith is  the  strongest  case  against  the  settlement.  There 
the  counsel  who  was  to  have  argued  the  case  gave  up  the 
point.  The  only  groimd  upon  which  that  case  could  have 
been  decided,  if  properly  decided,  was,  diat  the  use  of  the 
meadow  wusancUlary  to  the  contract  for  griiidiflg,  and  was 
not  a  Idimg  of  the  land.  As  to  Rex  v.  S^cnft,  it  is  alto* 
getfaer  distinguishable  from  this.  The  person  who  was 
held  not  to  bave  gained  a  settlement  by  the  occupatiOB  of 
the  tap,  went  into  the  service  of  the  tavern-keeper  espressly 
as  waiter,  and  it  was  clearly  never  intended  that  he  should 
hold  as  tenamt.  In  the  larger  inns  the  waiter  has  very  oom- 
monly  the  privilege  of  taking  the  profits  of  the  tap  on  cer* 
tain  terms;  but  this  is  a  privikge  only  in  respect  of  the 
principal  thing,  which  is  the  hiring  himself  as  a  waiter. 
Herei  the  princ^l  object  was  to  enable  Chambers  to  ma- 
nafacture  pots.  That  he  could  not  do  without  having  the 
use  and  oocnpation  of  the  kilns;  and  therefore  that  was 
given  to  him  for  tlie  purpose. 

Patteson,  J.— I  also  think  that  the  order  of  sessions 
must  be  confirmed.  This  opinion  I  ground  entirely  upon 
the  second  agreement.  We  are  not  called  upon  to  decide 
us  to  the  effect  of  the  first, — upon  which,  periiaps,  a  difficah 
question  might  have  arisen.  Under  the  second  agreement 
there  is  nothing  to  shew  that  the  relation  of  master  and 
servant  was  to  exist :  indeed,  the  existence  of  such  a  rela- 
tion is  quite  inconsistent  with  the  terms  of  the  agreement. 
Chambers  was  to  do  quite  as  he  pleased  with  respect  to  the 
•manufacture  of  pots ;  and  was  to  pay  6/.  after  each  burning, 
by  way  of  rent.  His  occupation  the  sessions  have  found  to 
have  been  worth  10/.  a  yeatr.  I  have  no  difiioulty  whatever 
as  to  any  of  the  cases  cited  except  that  of  Rex  v.  Hammer'^ 


The  Kiiro 

V. 
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muikf  wbich  is  very  kxiselj  reported.     I  confess  that  I  can-        ]8S4. 
not  at  aH  understand  tke  groond  apon  which  the  case  pro- 
ceeded*    I  thinic  there  must  be  soonething  onaitted  in  the 
report.     In  tkk  case  I  am  clear  that  the  relation  of  land-  Inhabitants  of 
lord  and  tenant  existed,  and  that  therefore  a  settlement  was 
gained. 

Williams,  J. — I  am  of  the  same  opinion.  Under  the 
first  agreeraenty  it  is  possible  that  the  occupation  might  be 
leferred  to  die  service.  The  second  agreement  puts  an  end 
to  the  firet ;  and  under  the  second  agreement  I  see  nothing 
which  can  make  the  occapation-— found  to  be  of  the  yearly 
value  of  10/* — referable  to  any  service. 

Order  of  Sessions  confirmed. 


Atkins  and  Short  t?.  Owen. 

Assumpsit  for  money  had  and  received,  tried  before  In  assumpsit 
Lord  Denman,  C.  J.  at  the  last  assizes  for  the  county  of  aml"received 

Devon.   A  Mr.  Study  bad  borrowed  150/.  of  the  plaintiffs,  ""^ere  it  is 
,       .  .  1  o      ,     shewn  that 

who  wer^  trustees  under  bis  marriage  settlement.     SiuAf  the  defendant 

had  property  in  Newfoundland,  the  rents  of  which  were  ?^'?"i*^  **^?' 
*^,  ''  ,  .  .  he  had  receiv- 

from  time  to  time  remitted  in  Newfoundland  bills  payable  ed  a  bill  drawn 
to  his  order,  and  which  were  sent  to  Mr.  Vallance,  of  party \^  which 
Torquay,  on  his  account.     Stu4y  wrote  to   VaUance,  re-  the  plaintiff 

quesdng  him,  out  of  his  Newfoundland  rents,  to  pay  the  and  that  he' 

had  paid  it 
into  his  banker's  on  his  own  account,  the  banker's  clerk  cannot  be  called  to  prove  that 
tiie  defendant  received  benefit  from  a  bill  of  a  similar  description,  the  bill  itself  not 
bsing  produced,  nor  its  absence  accounted  for. 

Credit  given  to  the  holder  of  a  bill,  by  the  party  ultimately  Hable,  is  tantamount  to 
payment. 

iSecw,  as  to  credit  given  by  a  party  not  ultimately  liable,  as  where  the  credit  was 
given  by  thetianker  ot  the  holder,  such  bdnker  not  being  the  party  to  the  bill.— Per 
P«f/escMi,  J. 

Where  a  plaintiff  had  been  nonsuited  on  the  ground  of  the  non-production  of  a  bill 
of  exchange,  the  Coort  granted  a  new  trial,  npon  an  affidavit  stating  that  the  bill  had 
been  out  of  the  juriMliction of  the  Court;  had  been  sent  for  in  due  time,  but  not 
received  until  too  late  for  the  trial ;  and  that  it  was  then  in  the  plaintiff's  possession. 
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150/.,  and  Vattance  subsequently  receiving  two  bills  from 
Newfoundland  for  the  payment  of  100/.  and  47/.  105. 
respectively  to  the  order  of  Study,  sent  them  to  the  plain- 
tiffs. The  bill  for  100/.  was  given  by  the  plaintiffs  to 
Mrs.  Study f  and  by  her  to  the  defendant,  at  whose  house 
she  and  her  husband  then  resided,  for  the  purpose,  of  the 
defendants  procuring  the  indorsement  of  Study,  The  bill 
having  been  so  indorsed,  the  defendant  set  up  a  claim  to 
it,  and  (as  be  had  admitted)  paid  it  into  his  banker's,  on  hia 
own  account  The  bill  was  not  produced  at  the  trial,  but 
in  order  to  prove  the  payment,  so  as  to  charge  the  defend- 
ant with  having  received  money  to  the  use  of  the  plaintiffs* 
the  banker's  clerk  was  called,  and  proved  that  a  bill  for 
100/.,  answering  to  the  description  of  the  bill  above  men- 
tioned, had  been  paid  in  by  the  defendant,  and  that  credit 
had  been  given  him  in  the  banker's  books.  A  question 
was  then  put  to  the  witness  for  the  purpose  of  ascertain- 
ing whether  the  bill  had  ever  been  dishonored^  and  the 
defendant  in  consequence  debited  with  the  amount.  This 
question  was  objected  to^  and  the  lord  chief  justice  think- 
ing that,  in  order  to  entitle  the  plaintiffs  to  give  evidence 
of  the  defendant's  having  received  a  benefit  from  the  bill, 
the  bill  should  be  produced,  refused  to  allow  the  question 
to  be  put ;  and  upon  the  non-production  of  the  bill,  non- 
suited the  plaintiff. 


FolUtt  now  moved  for  a  new  trial.  The  plaintiffs' 
counsel  was  entitled  to  put  that  question  to  the  witness. 
The  admission  by  the  defendant  that  he  had  received  the 
bill  from  Mrs.  Study,  and  had  paid  it  into  his  banker*s, 
dispensed  with  the  necessity  of  producing  it.  The 
banker's  clerk  did  prove  that  credit  had  been  given  to  the 
defendant  for  the  bill ;  and  that  evidence,'  without  proof  of 
the  payment  of  the  bill,  is  suflScient  to  entitle  the  plaintiffs 
to  maintain  their  action.  The  question  put  to  the  witness 
was  allowable  for  the  purpose  of  shewing  that  the  defend- 
ant had  always  continued  to  have  credit  for  the  bill.     [Pat- 


V. 
OWEW. 
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tesoiff  J.  There  is  a  case  of  GUlard  v.  fVise{a)  in  which        1834. 
It  was  held  that  where  a  party  receives  credit  for  a  bill      ^^^'*^ 
from  the  persons  ultimately  liable^  that  is  tantamount  to        Shobt 
payment.     But  this  is  not  the  case  of  credit  given  by  the 
persons  ultimately  liable,  but  by  intermediate  persons.] 

Lord  Dbnman,  C.  J. — It  appeared  to  me  at  the  trial, 
and  it  seems  to  me  still,  that  the  only  thing  to  connect  the 
parties  with  the  bill  was  the  bill  itself;  and  that  not  being 
produced,  I  think  the  defendant  was  entitled  to  a  nonsuit 

Taunton,  J. — We  must  abide  by  the  general  rule  as 
to  the  production  of  instruments.  I  do  not  see  how  the 
admmixm  referred  to  could  have  the  effect  of  dispensing 
with  the  necessity  of  producing  the  bill. 

Patteson,  J. — I  think  that  it  was  necessary  to  trace 
the  bill  further.  AW  that  was  proved  was,  that  the  bill 
was  paid  to  the  bankers.  There  was  nothing  more  in 
reality  proved,  or  attempted  to  be  proved,  than  that  nothing 
more  had  been  heard  of  the  bill. 


Williams,  J.  concurred. 


Rule  refused. 


Folieti  then  moved  for  a  new  trial,  upon  an  affidavit 
stating  that  the  bill  had  been  in  Scotland ;  that,  in  sufficient 
time  before  the  trial,  the  plaintiffs  had  sent  for  it ;  that  it 
came,  but  not  until  after  the  trial ;  and  that  they  now  had 
it  in  their  possession.  He  submitted  that  the  fact  of  the 
bin  havmg  been  out  of  the  jurisdiction  of  the  Court,  so 
that  he  could  not  compel  the  production  of  it,  was  a  ground 
for  now  granting  a  new  trial. 

Per  Curiam — 

Rule  nisi  granted,  upon  payment  of  costs. 
(a)  7  Dowl.  &  Ry).  593;  5  Bam.  &  Cressw.  134. 
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1834. 

v-^/-^*^  In  the  matter  of  Fentiman. 

JJ^eCourt^will  P^  POLLOCK  applied    for  a  rule,  calling  upon  two 

rale  nisi  for  a   niagiatrates  of  the  East  Riding  of  Yorkshire  to  shew  c^use 

SlTilTliSinst  "^^y^    criminal    information   should  not  be  filed  against 

magistrates,      them,  for  having  acted  harshly  and  oppreaalvely  towards 

pearaMiey^"     Mr.  Fentiman.    The  affidavit  disclosed  a  variety  of  c^- 

have  acted       cumstgnceSi  from  which  it  would  appear  that  th^  magis- 

preuive,  dU-     trates  had  acted  with  harshness,  and  had  unnecessarily  put 

honesty  or  COT'   JFentiman  to  inconvenience.     Notice  was  given  on  the  31st 
rupl  motive,  t     ^ 

under  which     of  October,  that  the  Court  would  be  oioved  ou  the  W9t  day 

are'^incIuTed.'^  ^'  ^®''°**  ^^  ^  ^^^^  ^^^^^  **  cQuusel  could  be  heard. 

A  magistrate 
altauetto^^x       Lord  Denman,  C.J. — It  does  not  appear  to  me  that 

dajfs'  notice      there  is  sufficient  proof  of  corruption  to  warrant  the  Court 
of  an  intention  .  .  ,      .  .    .     ,   .   ^  .  .  , 

to  apply  for  a    iQ  grantmg  a  rule  for  a  criminal  information  against  these 

"*?®  inal  info*-  «^*g***''^^^Sf  though  there  may  he  much  that  w  reprehensiMe 

mation,  and  it  and  suspicious  in  their  conduct. 

cient'that  in         There  18,  however,  another  objection  which  would  pre- 

pointof  fact      vent  the  granting  of  an  information  in  thia  instance.     The 
six  days  have         ,  ......  ,  .  ,    ^ 

expired  be-       rule  requiring  six  days  notice  to  the  magistrates,  before  an 

tween  ^he  "o-   application  of  this  description  is  made,  ha*  nqt  been  com- 
motion, if  the   plied  with.     The  notice  was  given  on  the  31st  of  October, 

I!!!!!^uP°"'       that  a  motion  would  be  made  on  the  first  day  of  term,  or  as 
templates  an  •'  ' 

earher  appli-  soon  after  aa  might  be.  Now  certably  more  than  uh  days 
have,  in  point  of  fact,  elapsed  between  the  giving  of  the  no- 
tice and  the  making  of  the  motion.  But  that  is  not  suffi- 
cient. In  Rex  V.  Flaunder${a)  Mr«  PoUock  took  the  ob- 
jectbn,  that  sufficient  notice  had  not  been  giv^n  of  thp 
prosecutor's  intention  to  move  for  a  rule, — fqt  {hat  fpagi«- 
trates  are  entitled  to  have  six  days'  notice  to  pr^pm'Q  them- 
selves to  shew  cause.  The  Court  decided  tb^t  th^  fOfigi^- 
trates  were  entitled  to  six  days'  notice  of  the  intention 
to  move;  and  the  rule  which  had  been  granted  waa  dis- 
charged.   That,  undpubtedly,  was  uqdei*  ^n  act  of  parlia- 

(cO  JbUh  vol.  i.  m\  4  B^ni,  ^  CIrmw.  448, 
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it  (a),  expressly  requiring  six  days'  notice  to  the  mt^*-        i89l. 
trates  in  the  cases  to  which  that  act  refers.     But  where      ^*^'^>^ 
there  is  a  provision  requiring  reasonable  notice,  that  has     FsirTiMAN. 
been  construed  in  practice,  by  analogy,  to  mean  iix  days' 
notice,  in  order  that  the  magistrate  may  have  an  opportunity 
of  compromising  the  matter,  or  shewing  cause  against  the 
rule  in  the  first  instance.    It  appears  to  me  that  the  rule 
requiring  six  days'  notice  is  equally  applicable  here,  and 
that  the  notice  must,  therefore,  be  held  insufficient.    I  men- 
tion it  because  it   is  extremely  important  that  the   rule 
should  be  well  understood,  ana  that  a  motion  should  never 
be  defeated  by  a  want  of  adherence  to  them. 

Taunton,  J.,  concurred. 

Patteson,  J. — The  notice  is  insufficient;  but  I  would 
not  have  it  supposed  that  the  rule  would  be  granted  if  the 
notice  had  been  regular ;  for  though,  from  the  statement  of 
Mr.  Pollock,  it  appears  to  have  been  a  very  irregular  trans- 
action on  the  part  of  these  gentlemen,  yet  I  have  always 
understood  that  a  criminal  information  against  magistrates 
cannot  be  granted,  unless  there  be  a  corrupt  motive.  That 
is  laid  down  in  The  King  v.  Barron{b).  Whether  the  act,  on 
investigation,  may  turn  out  to  be  right  or  legal,  is  not  the 
question,  but  it  is — whether  it  has  proceeded  from  an  op- 
pressive, a  dishonest,  or  a  corrupt  motive,  under  which  fear 
or  favour  may  be  generally  included. 

Now  if  it  had  been  brought  home  to  these  magistrates 
that  tbey  acted  from  fear  or  favour,  the  information  would 
have  been  allowed  to  be  filed,  but  not  otherwise. 

Williams,  J. — I  entirely  agree  with  the  rest  of  the 
Court.  Though  I  cannot  by  any  means  approve  of  the 
acts  of  these  gentlemen,  as  they  appear  upon  the  affidavit; 
yet  I  quite  agree  that  unless  there  is  something  distinctly 

(a)  13  Geo.  %  c  18,  s.  5.  (h)  3  fi.  &  A.  43i. 


In  re 
Fentiman. 
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bringing  home  corruption  to  magistrates,  we  ought  not  to 
interfere. 

Taunton,  J. — I  think  it  right  to  add,  that  I  perfectly 
agree  with  what  has  fallen  from  my  brother  Paiteson.  The 
rule  in  these  cases  has  been,  throughout  the  whole  of  my 
experience,  as  he  has  stated  it. 

Rule  refused. 


The  King  v.  The  Inhabitants  of  Barnard  Castlr. 

A  woman  UPON  an  appeal  against  an  order  of  two  justices  of  the 
tenant^at  50#.  co"D^y  of  Durham,  for  the  removal  of  Henry  Siddle,  his  wife 
a  year,  mar-  and  children,  from  the  township  of  Barnard  Castle,  in  the 
hnsband,  by  county  of  Durhanii  to  the  township  of  New  Forest,  in  the 
forty  days  re-  jf  orth  Riding  of  Yorkshire,  the  order  was  quashed,  subject 
premises, gains  to  the  opinion  of  this  Court  on  the  following  case: 
tueUd^^^  The  appellants  contended  that  the  pauper,  who  had  been 
Bat  when  a  settled  by  parentage  in  New  Forest,  had  subsequently 
yearly  ceoant,  gained  &  settlement  in  Marrick,  by  virtue  of  his  residence 
diM,  and  his  ^„  ^/^^  property  of  his  wife  in  that  township,  under  the  fol- 
and  pays  rent   lowing  circumstances : 

Tt^lr^l^^  The  pauper,  in  1827,  married  his  present  wife,  then  a 
bat  witboat  widow  of  the  name  of  Isabella  Clementson,  whose  former 
tew^  admi- '  ^J^^band  rented  a  cottage  in  Hirst,  in  the  township  of  Mar- 
nistration,  the  rick,  in  the  North  Riding,  at  Jifty  shillings  a  year,  payable 
gains  a  settle-  on  21st  June  and  21st  December,  and  was  residing  in  it  at 
ment  herself,  ^^^  ^\^^  ^f  ^ig  ^q^iU  in  September,  1826. 
nor  IS  a  settle-  .  .  . 

ment  gained         The  widow  did  not  take  out  administration,  but  continued 

hnsbfu^^bv     '^  '*^^  *^^  '^  house  with  her  five  children  from  her  husband's 

reason  of  his 

marriage  with  her  during  soch  occupation  and  of  forty  days'  residence. 


Whether  the  widow  of  a  yearly  tenant,  who,  without  taking  out  administration,  con- 

nues  the  occupation  and  pays  rent,  is  to  be  considered  as  holding  in  her  own  rieht,  or 

as  next  of  kin  with  an  incomplete  representative  character,  is  a  question  of  rect  to 


be  found  by  the  sessions  as  a  fact. 

But  the  Court  will  not  send  back  a  case  of  this  nature  to  be  re-stated,  except  in  case 
of  uigent  necessity.    Semble, 
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death  till  her  marriage  with  the  pauper,  in  September,  1827*        1834. 

and  paid  the  rent  due  in  December,  1826,  and  June,  1827.        ^^^^^"^ 
^     ,  •  .  .  J  .  The  King 

Un  his  niamage»  the  pauper  went  to  reside  on  the  pre-  ,,. 

mises,  and  paid  the  half-year's  rent  due  on  the  2l8t  Decern-  In^^itants  of 

ber,  1827.     He  continued  to  occupy  and  pay  rent  for  the       Castle. 

tenemeot  for  several  years, — first  the  old  rent  of  503,,  and 

afterwards  4/» 

Jngham  and  FoUett,  in  support  of  the  order  of  sessions* 

It  cannot  be  disputed  but  that  if  the  wife  was,  at  the  time 

of  her  second  marriage,  tenant  in  her  own  right,  her  bus* 

band  acquired  a  settlement  by  residence  for  forty  days  upon 

the  premises;  but  it  will  be  said  that  this  is  the  case  of  a 

party  who,  having  an  incomplete  representative  character, 

continues  the  tenancy  of  the  intestate.     It  is  quite  clear 

that  the  widow  was  tenant  in  her  own  right.     She  stands 

in  precisely  the  same  situation  as  if  she  had  been  a  perfect 

stranger,  not  entitled  to  take  out  administration,  and  as 

such  bad  entered  upon  the  death  of  the  intestate,  and  had 

paid  rent  which  the  landlord  accepted.     Such  payment  and 

acceptance  of  rent  are  sufficient  to  constitute  the  relation 

of  laodlord  and  tenant.    However  short  may  be  the  term, 

and  however  small  the  value  of  the  estate,  the  existence  of 

that  relation,  together  with  forty  days*  subsequent  residence, 

is  sufficient  to  confer  a  settlement  upon  a  party  to  whom 

the  estate  comes  by  operation  of  law. 

Cresswell  and  Grainger,  contri.  Undoubtedly,  if  the 
wife  was  tenant  at  the  time  of  her  second  marriage,  a  set- 
tlement was  acquired  by  her  husband;  but  she  did  9io^ 
possess  that  character.  Nothing  had  been  done  to  deter- 
mine the  interest  of  the  personal  representative  of  the  first 
husband.  It  must  be  inferred  from  the  facts  stated,  that 
the  first  husband  was  tenant  from  year  to  year,  and  that  his 
tenancy  could  not  have  been  determined  until  21st  Dec. 
1827.  In  Doe  v.  Porter  (a),  it  was  decided  that  an  admi- 
(o)  3  T.  R.  13. 

VOL.  IV.  K 
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1834.        nistrator  is  entitled  to  whatever  chattel  interest  the  intestate 

J^^^^t^      was  possessed  of^  and  that  where  an  intestate  was  tenant 
The  Kino      ^        ^  ,        ,     .   .  .  .  ,    , 

V.  from  year  to  year,  the  administrator  is  entitled  to  continue 

^BarmTrd**^  the  tenancy,  until  determined  by  six  months'  qotice  as  in 
Castlb«  ordinary  cases,  and  may  maintain  ejectment.  Any  person 
taking  out  letters  of  administration,  might  have  brought 
ejectment  against  either  the  landlord  or  the  widow.  The 
landlord  could  not  let  to  the  widow  whilst  the  old  tenancy 
subsisted;  and  at  the  time  of  the  supposed  creation  of  a 
new  tenancy,  the  old  tenancy  still  of  a  necessity  subsiited| 
for  there  was  no  legal  representative  who  could  possibly 
surrender  it  It  was  said  by  Mr.  Justice  lAitledale,  in 
Rex  V.  Great  Glenn  (a), ''  that  it  was  perfectly  true  that  tbo 
wife  could  not  surrender  her  husband's  estate,  (he  being 
dead  intestate,)  before  taking  out  letters  of  administration**^ 
If  administration  had  been  taken  out  by  some  third  pnrtj^ 
and  the  landlord  had  given  him  six  months'  notice  to  q^it, 
the  landlord,  upon  the  expiration  of  the  six  months,  might 
have  ejected  the  widow  without  notice  notwithstanding  his 
acceptance  of  rent  from  her;  Doe  v.  Bradbury  {jb).  He 
might  say  that  he  accepted  the  rent  from  her  as  executrix 
de  son  tort.  It  appears  that  the  widow  paid  the  rent  due 
in  December^  1826.  This  must  have  been  paid  partly  as 
the  representative  of  her  husband,  who  died  in  the  middle 
of  the  half-year  for  which  the  rent  was  so  due.  This  case 
cannot  be  distinguished  from  Rex  v.  IVidworthy  (o).  In 
that  case  the  pauper  had  resided  with  his  father  in  a  cot* 
tage  of  small  value,  which  the  father  held  for  a  term  of 
years.  The  father  died  intestate,  leaving  the  pauper  and 
another  son.  The  pauper  continued  to  reside  in  the  cot* 
tage  until  the  expiration  of  the  term — no  letters  of  admi- 
nistration being  taken  out  until  after  that  time.  It  was 
held  that  his  residence  was  to  be  referred  to  his  imperfect 
representative  character,  and  that  therefore  he  gained  no 
settlement.     If  it  be  said  that  the  payment  of  rent  by  the 

(fl)  j^nte,  vol.  ii.  96;  5  Barn.  &  (b)  2  Dowl.  &  Ryl.  706. 

Adol.  188.  (e)  Burr.  S.  C.  109. 
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widow  in  December,  1826,  is  to  be  considered  as  a  pay-        1334. 
menl  for  her  own  occupation  as  tenant,  it  may  with  equal      ^-^v*^^ 
force  be  urged  that  the  second  husband,  by  payment  of  ^^ 

rent  after  his  marriage^  made  the  tenancy  in  respect  of  Inhabitants  of 
which  the  rent  was  paid  hu  own^  and  that  therefore  he  did       Castle, 
not  reside  for  forty  days  on  an  estate  to  which  he  had  come 
in  by  operation  of  law;  and  consequently,  that  the  cottage 
being  of  less  yearly  value  than   10/.,  he  gained  no  settle* 
ment. 

Lord  Denman,  C.  J. — The  settlement  which  has  been 
found  by  the  sessions  in  this  case,  is  a  settlement  by  resi- 
dence (br  forty  days  on  the  estate  of  the  wife.  The  ques- 
^n  Uy  whether  the  statement  proves  that  the  pauper  did 
reside  on  such  an  estate.  It  appears  to  me  that  it  is  sufli- 
eientiy  proved,  I  apprehend  that  no  doubt  could  rea8on« 
ably  be  entertained  on  the  subject,  if  the  facts  occurring 
subsequently  to  the  death  of  the  first  husband  were  to  be 
taken  alone ;  but  the  question  is,  whether  the  statement  of 
her  former  husband's  having  been  yearly  tenant  to  the  same 
landlord,  at  the  same  rent,  payable  at  the  same  times,  raises 
such  a  presumption  of  her  coming  in  in  her  representative 
character^  which  she  never  completed,  as  that  we  are  to  say 
she  was  holding  by  MTong,  and  not  holding  by  right.  It 
appears  to  me  that  it  ought  to  be  stated  as  a  fact,  that  she 
was  continuing  her  husband's  tenancy,  and  that  we  cannot 
mume  that  she  was  acting  unlawfully  or  in  the  assumption 
of  a  right  she  did  not  possess.  That  fact  is  not  found  upop 
the  case.  On  the  contrary,  the  statement  as  to  the  holding 
and  payment  of  the  rent,  is  quite  sufficient  to  make  out 
satisfactorily  to  my  mind,  that  she  was  holding  as  a  yearly 
tenant  in  her  own  right,  after  the  death  of  her  former  hus- 
band, with  whose  right  she  did  not  clothe  herself.  Now 
it  may  certainly  be  said  there  is  a  doubt  in  the  statement 
of  tfiis  case,  whether  she  held  in  one  right  or  in  the  other; 
and  it  would  perhaps  have  been  more  satiifactory  if  the 
sessions  bad  stated  the  one  or  the  other,  which  they  have 

k2 
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1834.        not  done;  and  in  that  view  of  the  case  it  would  perhaps  be 

^^"^''"^^      proper  to  send  it  back  to  be  restated;  but  considering  the 
The  Kino      ^    ^       ^  ,  ^       ,  .  „     ,         . 

9.  nature  of  the  case,  and  taking  all  the  circumstances  toge- 

Inlmbitants  of  ||,g,.^  jj  appears  to  me  highly  probable  that  the  sessions 

Castle.      have  stated  every  thing  that  it  was  possible  for  them  to  state. 

I  do  not  think  any  other  facts  are  likely  to  have  been 

brought  before  them ;  but  if  there  had  been  any«  the  facts, 

as  they  are  stated,  might  be  a  sufficient  answer  to  them. 

I  think  we  may  safely  act  upon  the  case  as  it  comes  before 

us,  and  conclude  that  the  sessions  have  done  right  in  de« 

ciding  in  favour  of  the  settlement. 

Taunton,  J. — I  am  very  sorry  that  in  such  an  insignifi- 
cant case  as  this  there  should  be  any  difference  of  opinion 
upon  the  bench.  Such  difference,  however,  existing,  I  do  not 
pronounce  the  opinion  at  which  I  had  arrived,  (and  which  to 
my  mind  at  present  is  so  satisfactory,  that  I  do  not  wish  for 
further  time  for  consideration,)  without  considerable  mis- 
trust. At  present,  however,  I  cannot  fashion  to  myself  any 
sort  of  doubt  upon  the  question,  and  I  beg  it  may  be  un« 
derstood  that  I  decide  the  present  case  and  the  present 
question,  simply  and  strictly  upon  the  circumstances  stated 
in  the  case.  Now  let  us  see  what  the  case  is.  This  wo- 
man's first  husband  died  in  September,  1826.  She  conti- 
nued in  the  occupation  of  the  premises.  She  did  not  take 
out  any  administration — she  was  therefore  a  mere  stranger^ 
having  no  representative  character.  She  is  stated  to  have 
paid  the  rent  due  in  December,  1826,  and  June,  1827, 
i.  e.  the  first  two  half-years*  payments  that  occurred  after 
the  death  of  her  husband ;  and  the  question  is,  whether  it 
must  necessarily  be  inferred  that  these  payments  were  made 
by  her  on  her  own  account^  so  as  to  constitute  herself  the 
tenant  to  the  landlord;  or  whether  they  must  be  referred  to 
that  prolongation  or  continuance  of  the  interest  which  she 
might  have  taken  to  herself  as  the  personal  representative 
of  her  husband,  so  as  to  be  considered  as  a  payment  not 
on  her  own  account.     Now  I  think  that  the  sessions  having 
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found  in  favour  of  the  settlement^  they  have  in  elBFect  found         1834. 
that  these  payments  were  by  the  widow  on  her  own  account; 
and  really,  with  all  respect  to  those  who  maintain  an  oppo- 
site argument,  I  think  it  would  have  been  a  very  strained     g^^J,^^ 
and  forced  supposition  to  imagine  that  she,  without  any      Castls. 
legal  obligation  whatever  to  pay  this  rent,  could  have  in- 
tended to  pay  it  as  the  representative  of  her  husband,  and 
not  in  her  own  right. 

I  agree  that  the  tenancy  might,  in  point  of  law,  be  con- 
sidered as  capable  of  continuing,  no  notice  to  quit  ever 
havbg  been  given;  and  that  the  landlord  might,  if  he  had 
pleased,  have  considered  that  the  tenancy  of  the  husband  was 
existing,  and  might  have  acted  accordingly;  but  the  truth  is, 
that  he  never  did  interfere.  The  widow  paid  the  rent — the 
landlord  accepted  it.  In  what  light  did  he  accept  it?  Did  he 
accept  it  as  due  from  herself,  during  the  time  that  had  elapsed 
smce  the  husband's  death,  or  must  he  be  supposed  necessarily 
to  have  taken  it  in  consideration  of  that  prolonged  interest 
which  she  would  have  had  if  she  had  obtained  the  right  of 
administration?  I  think  the  more  probable  inference  is, 
that  he  accepted  the  rent— and  never  thought  of  the  interest 
which  she  would  have  had,  if  she  had  been  the  personal 
representative, — that  he  accepted  it^br  her  occupation^  and 
accepted  it  from  her  in  her  own  right.  Then  if  that  be  so, 
diere  is  an  end  of  the  question.  I  really  believe  I  have 
stated  the  whole  question.  If  the  rent  was  paid  by  her,  and 
the  landlord  accepted  it  as  due  from  her  personally,  she 
thereby  became  the  tenant  from  year  to  year  in  her  own 
right,  and  therefore  upon  her  marriage  with  the  present 
pauper,  in  September,  1827^  he  coming  in  by  operation  of 
law,  and  subsequently  residing  forty  days  on  the  premises, 
acquired  a  settlement,  although  the  value  was  only  fifty 
shillings  a  year.  I  thmk,  therefore,  under  all  the  circum- 
stances, that  there  is  sufficient,  (to  satisfy  me  at  least,)  that 
she  paid  the  rent  in  her  own  right.  I  certainly  think  that  the 
sessions  might  have  stated  this  case  with  more  distinctness. 
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but  I  think  that  the  inference  which  the  sessions  appear  to 
hare  drawn,  and  which  I  adopt,  is  so  plain  and  dear,  that 
^^  it  need  not  be  sent  back  to  the  sessions  for  re-atatemeot 

Inhabitants  of  If  there  had  been  any  thing  which  struck  my  mind  as  a 
Castle,  furious  doubt,  I  certainly  should  have  thought  it  much  better 
to  send  the  case  back  to  the  sessions,  to  state  in  what 
character  the  rent  was  paid  by  the  widow;  but  I  do  not 
think  there  is  doubt  enough  to  justify  the  Court  in  doing 
that,  for  it  is  always  to  be  considered  in  these  cases,  that 
when  a  case  is  sent  back  to  the  sessions,  very  considerable 
eipense  is  occasioned.  The  sessions  catinot  amend  its 
record  without  rehearing  the  case,  which  in  effect  comes  on 
again  by  way  of  new  trial,  and  it  comes  here  again  for  the 
ultimate  opinion  of  the  Court.  That  course  (although  it  is 
necessary  in  some  cases  for  the  purposes  of  justice)  ought 
not  to  be  adopted,  except  in  cases  of  pressing  necessity. 

Patteson,  J. — There  is  no  difference  of  opinion  in  the 
Court  as  to  the  law  in  this  case.  It  is  perfectly  clear  that 
if  the  widow  became  tenant  in  her  own  right,  and  was  ocGu<>' 
pytng  in  her  own  right,  although  she  would  have  gained  no 
settlement  herself,  the  property  being  under  10/.  yearly 
value,  yet  when  she  married  again^  the  hmband  residing  on 
that  property  would  obtain  a  settlement.  And  there  is  not 
the  slightest  doubt  but  that  if  the  widow  occupied  as  next 
of  kin,  without  taking  out  letters  of  administration  and  so 
clothing  herself  with  the  representative  character,  she  gained 
no  settlement  herself,  nor  did  the  second  husband,  by  mar*- 
riage  and  residence  for  forty  days,  become  settled. 

There  is  no  doubt  therefore  as  to  the  htv  of  the  case;  the 
doubt  is  as  to  the  matter  of  fact,  and  I  must,  with  respect 
for  the  rest  of  the  Court,  confess  that  I  should  have  been 
better  satisfied  to  have  sent  the  case  back  again  to  the  ses- 
sions. The  sessions  are  supposed  to  have  drawn  (I  very 
much  doubt  whether  they  really  have  drawn)  an  inference 
of  fact  from  certain  facts  which  are  stated  in  this  case* 
That  inference  of  fact  is,  that  the  widow,  after  the  death  of 
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her  bu9band,  became  the  tenant  in  her  own  rights     Now         1834. 

they  have  not  drawn  it  in  xmrds  ;  and  the  consequence  of     J^^^!!^^ 
1-.  t.^  ,  ,.^  i-ii.  The  King 

leaving  it  to  this  Court  to  draw  the  inference  from  the  facts  v. 

which  they  have  stated,  is,  that  some  of  the  Court  have  ^g*]*^^"^^^ 
been  led  to  draw  an  inference  of  fact  one  way,  and  some  Castle. 
the  other  way.  I  think  the  sessions  ought  to  have  stated 
the  inference,  and  that  it  would  be  proper  to  send  the  case 
back.  Nevertheless,  as  it  is  not  a  matter  of  the  slightest 
importance,  and  as  my  lord  and  my  learned  brother  Taunton 
think  it  is  quite  clear  that  the  sessions  did  mean  to  draw 
that  inference  of  fact,  the  case  ought  not  to  be  sent  back. 
For  my  part  I  thmk  that  some  evidence  of  the  creation  of  a 
new  tenancy 9^^<iS  some  new  contract  between  the  landlord 
and  the  widow,  was  necessary  to  entitle  the  sessions  to  draw 
that  inference  of  fact ;  for  I  think  it  is  too  much  to  say  that 
the  mere  fact  of  the  payment  of  rent  by  a  widow,  who  con- 
tinues to  reside  with  her  children  in  the  house,  after  the 
buabaad's  death,  she  being  one  of  next  of  kin,  amounts  to 
the  creation  of  a  new  tenancy; — more  especially  here,  as  part 
of  the  rent  she  first  pays  is  rent  in  respect  of  occupation 
by  her  husband.  It  seems  to  me  that  the  payment  is 
more  properly  referable  to  the  situation  in  which  she  stood 
of  next  of  kin,  entitled  to  take  out  letters  of  administration, 
but  having  neglected  to  do  so.  Suppose  it  had  happened  that 
she  having  paid  the  rent  again  in  the  month  of  June,  had 
in  the  next  half-year  taken  out  letters  of  administration,  (as 
she  was  entitled  to  do,)  and  had  resided  on  the  premises ;  she 
would  then  have  had  a  right  to  say,  "  I  am  resident  on  these 
premises  as  next  of  fttit,  having  taken  out  letters  of  admi- 
nistration, and  having  the  estate  thrown  upon  me  by  act  of 
law" — ^and  would  she  not  have  gained  a  settlement?  Could  it 
have  been  answered  ^'  no,  you  have  paid  the  landlord  a  new 
rent,  and  you  are  his  new  tenant."  I  think  aot,  if  there 
was  nothing  to  shew  that  but  the  mere  circumstance  of  her 
having  jiom}  rent.  There  was  no  interference  found  on  the 
part  of  the  landlord,  and  for  that  reason  I  think  the  infe- 
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1834.        rence  ought  to  be  the  other  way.    There  ought  to  be  an 

^"^^^^^^      interference  by  the  landlord — there  should  be  some  evidence 

^^  to  shew  that  the  landlord  and  the  woman  had  come  to  a  new 

Inhabitants  of  agreement,  and  in  the  absence  of  that.  I  think,  it  is  referable 
Barnard  .         .        .  _  ^,.         r«i*.  •  iii 

Castlb.      to  her  situation  of  next  of  kin.    That  being  so,  it  would  be 

more  satisfactory  to  my  mind  to  send  the  case  back  to  the 

sessions.     It  may  be  that  the  sessions,  by  finding  that  the 

settlement  was  acquired,  did  mean  to  find  as  a  fsict,  that 

the   woman  was   tenant  in  her  own  right,  unless,  (as  it 

struck  me  in  the  course  of  the  argument,  and  when  I 

£rst  read  the  case,)  the  point  intended  to  be  raised  here  was, 

whether  the  widow,  being  next  of  kin  and  residing  on  the 

premises,  acquired  a  settlement  by  such  residence  as  next 

of  kin.    If,  however,  the  sessions  have  really  drawn  the 

inference  that  there  was  a  change  of  tenancy,  there  is  no 

doubt  about  the  law,  that  a  settlement  was  acquired. 

Williams,  J. — I  am  veiy  sorry  that  on  a  point  like  the 
present  there  should  be  any  difference  of  opinion.  There 
is  none  upon  the  law.  The  only  question  is,  whether  upon 
these  facts  this  woman  was  tenant  of  the  premises.  It  is 
properly  conceded,  that  if  she  was  tenant,  the  legal  con- 
sequence follows  that  the  husband  gained  a  settlement.  It 
does  not  appear  satisfactorily  to  my  mind,  that  there  is  evi« 
dence,  or  that  the  sessions  meant  to  find  that  there  was 
payment  of  rent  by  this  woman,  and  acceptance  of  rent 
from  her  oft  her  oton  account  by  the  landlord,  so  as  to  con- 
stitute her  tenant  of  the  premises;  because  it  appears  to  me 
very  strongly,  that  if  the  sessions  did  intend  to  find  the  fact 
that  she  was  tenant  at  the  time  of  the  marriage,  it  would 
have  been  stated  as  a  simple  fact.  In  the  case  of  Rex  v. 
North  Curry  (a),  the  fact  was  simply  stated  that  the  woman 
was  tenant:  therefore  the  legal  consequence  (about  which 
there  is  no  difference  of  opinion  to-day)  followed.  That 
statement  being  omitted  here,  it  does  not  satisfactorily  ap- 

(o)  4  Bam.  &  Cressw.  953;  7  Dowl.  &  R^l.  424. 
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pear  that  she  was  tenant;  and  I  should  have  been  better 
satisfied  if  that  had  been  found  aflSrmatively  by  the  sessions. 

Order  of  Sessions  confirmed  (a).      Inhabitants  of 

^  ^  Barnard 

Castle* 

(a)  The  Court  being  equally  di-  der  would  stand;  and  the  effect 
videdy  the  rule  to  quash  the  order  would  be  the  same  as  if  there  had 
of  sessions  would  fall,  and  that  or-      been  a  ponthe  confirmation. 


The  King  «.  The  Inhabitants  of  the  Ville  of  St.  Gkegory. 
in  the  City  of  Canterbury. 

UPON  an  appeal  against  an  order  for  the  removal  of  Where  a  sta- 

George  Dalion,  his  wife  and  child,  from  the  ville  of  St.  J^Jf^j^gu^JT 

Gregory,  in  Canterbury,  to  the  parish  of  Gillingham,  in  diansofthe 

Kent,  the  sessions  quashed  the  order,  subject  to  the  opi-  ^q  district, 

nion  of  this  Court  upon  the  followine  case: —  enacted  that  it 

_  ,       ,  ^  ...  *  should  be  law- 

By  a  local  act  of  i  Geo.  \  (o),  mtituled  '^  An  Act  for  fui  for  the  cor- 

erecting  a  Workhouse  in  the  city  of  Canterbury,  for  employ-  P?^^*°". '^^ 

ing  and  maintaining  the  Poor  there,  and  for  better  en-  prentices  for 

lightening  the  streets  of  the  said  city,"  it  viras  enacted  that  yejUrs  ""n^" 

there  should  be  a  perpetual  corporation  within  the  city  of  vided  such 
^  ^  r  t^  J  J  .:         child  be  not 

Canterbury, — to  consist  of  the  mayor,  recorder,  and  justices  bound  for  a 

of  the  peace  of  the  said  city  and  county  of  the  same  for.  the  ^^^g®**  ^®!™ 

time  being,  and   also  twenty-eight  other   persons,  to  be  or  she  shall 

chosen  as  therein  mentioned  from  amongst  the  inhabitants,  ^J^^'of"^ 

— and  to  be  called  "  Guardians  of  the  Poor  of  the  city  of  twenty-two,  if 

n  hov  and 

Canterbury."     It  was  also  enacted  by  the  same  statute,  twenty  if  a 

that  it  should  be  lawful  for  any  court  of  assembly  consist-  P*?,'".*'^"* 

bg  of  twelve  guardians  at  the  least  (of  whom  the  president  indenture  by 

or  his  deputy  to  be  one),  among  other  things,  to  keep  in  the  ?J'^**  *  ^^* 

service  of  the  corporation,  or  to  set  to  work  until  the  age  half,  was 

bound  for 
(b)  1  Geo.  i,  Stat.  2,  c.  80.  seven  years, 

was  voidable 
only  and  not  void;  and  thlit,  therefore^  a  settlement  might  be  gained  under  iL 
Public  policy  was  said  to  be  an  unst^e  and  unsatisfactory!  though  a  legal,  gronod  of 
dedsioo. 
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1834.        of  fifteen,  any  poor  child  of  the  said  city  or  parishes  who 

y^^^      should  be  chargeable  to  anj  of  those  parishe^^  and  after 

9.  such  child  should    have  attained    the  age  of   fifteen,  or 

Inh^ttaDto  of  sooner,  the   corporation  were   empowered,  by  indenture 

CAKTfiaBcaY.  under  their  common  seal,  to  bind  such  child  apprentice  to 

any  honest  person  within  the  kingdom  of  England,  for  any 

number  of  years  the  corporation  should  think  fit#    **  Pro* 

vided  such  child  be  not  bound  for  a  longer  term  than  until 

he  or  she  shall  have  attained  the  respective  ages  following, 

a  boy  the  age  of  two-and^-twenty,  and  a  girl  the  age  of 

twenty." 

1 1th  January,  ]  8 Ifi,  George  DaUon,  the  pauper,  was  bom. 

5th  October,  1827,  George  DaUon  being  a  poor  boy, 

chargeable  to  one  of  the  parishes  mentioned  in  the  act,  was 

by  the  guardians  bound  by  indenture  to  Edward  Barber  of 

the  parish  of  Gillingham,  cordwainer,  for  seven  years. 

The  sessions  held,  that  the  pauper  having  been  bound  for 
a  longer  term  than  until  he  should  have  attaified  the  age  of 
twenty-two,  the  indenture  was  void  by  the  statute,  and  that 
service  and  residence  under  it  conferred  no  settlement. 

Walsh  and  Espinasse  in  support  of  the  order  of  sessions. 
The  indenture  is  void.  The  guardians  of  the  poor  of  Can- 
terbury have  no  power  to  bind  out  apprentices  except 
under  the  statute.  By  that  statute  a  power  is  given  to 
them;  and  in  executing  it  they  must  confine  themselves 
strictly  within  the  terms  of  the  enactment  conferring  that 
power.  The  proviso  that  a  boy  shall  not  be  bound  for  any 
longer  term  than  until  he  shall  haive  attained  the  age  of 
twenty-two  years,  is  a  restriction  upon  the  power,  which 
therefore  is  not  well  executed  where  the  proviso  is  disre- 
garded. In  Rex  V.  Hamstall  Ridware{a),  it  was  held,  that 
an  indenture  of  apprenticeship  which  had  been  assented  to, 
and  signed  by  two  justices  at  different  times,  and  not  in  the 
presence  of  each  other,  was  void,  under  43  Eliz.  c.  2,  s.  5, 
which  gives  authority  to  parish  officers,  by  the  asspU  of  two 

(a)  3  T.  R;  380. 
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jmtiioeig  to  bind  cNit  poor  children  Apprentices.    In  Bex  v«        leM. 

UipswtlKfl)^  it  was  held  that  an  indenture  by  which  a  boy     ^^^ 
,        ,  ,  -  ,         ,  , .  Tiie  Iwive 

under  eight  years  of  age  was  bound  apprentice  to  a  chim-'  «, 

ney-swecper,  was  absolutely  void  under  fi8  Geo.  3,  c,  48«  ^^^^^^ 
That  case^  it  will  be  saidi  was  decided  on  the  ground  that  CAaraaBOBT* 
k  was  provided  by  the  act  that  all  indentures  for  binding 
any  boy  nadar  eight  years  of  age  as  an  apprentice  Id  a 
chiamey-sweeper,  should  be  void  to  all  intents  a«ld  pur* 
poaca}  but  the  decisioa  appears  rather  to  have  proceeded 
OB  the  ground  that  such  binding  waa  prohihittd.  In  lUx  v* 
Ormvuend{h)  it  was  decided  that  an  indenture  by  which  a 
pauper  bound  himself  to  serve  the  widow  of  a  freeman  of 
te  Watermens'  Company,  she  not  being  the  occupier  of  a 
bouae  or  tenement  wherein  to  lodge  herself  and  such  ap- 
prentice, was  absolutely  void,  and  that  therefore,  by  service 
under  it,  the  apprentice  gained  no  settlement.  In  the  act 
upon  which  that  decision  proceeded  (10  Creo.  2,  c.  Si,) 
there  was  no  provision  making  such  indentures  void;  but 
it  merely  said  that  it  should  not  he  lawful  for  any  water- 
asan,  diongh  a  freeman  of  the  Watermens'  Company,  or  his 
widow,  to  keep  any  person  as  his  or  her  apprentice,  unless 
ba  or  she  were  the  oecupier  of  some  house  or  tenement 
wherein  to  lodge  himadf  or  herself,  and  such  apprentice; 
and  that  he  or  she  should  keep  such  apprentice  in  the 
same  house  or  tenement  wherein  he  or  she  should  lodge  or 
lie^  oy  pain  of  forfeiting  10/.  for  every  offence.  Lord  Teih- 
Hrden^  C«  J»,  in  giving  judgment  in  that  ease,  says,  *'  The 
cotttraot  was  a  prohibited  contract,  and  the  case  falls  within 
the  principle  of  the  decision  of  this  Court  in  Bex  v.  The 
ImhaUUnUt  1^  Hip9mM*  Upoti  the  authority  of  that  case, 
and  npoo  the  distinction  between  a  prohibited  contract,  and 
a  provision  Uke  that  of  the  £6th  section  of  the  statute  of 
SKzmhethf  {5  BHm^  c.  4,  which  provision  his  lordsh^  had 
proviottsly  designated  as  permimue  on/yi)  we  are  of  opinion 
that  this  indenture  of  apprenticeship  is  absolutely  void,  and 

(a)  2  Man.  h  Ryl  474;  8  Bara.  &  Cresw.  4/0%. 
(6)  3  Baro.  &  AdoL  340. 
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1834.        that  no  settlement  could  be  gained  under  it."    The  distinc 
tion  which  is  there  taken  by  Lord  Tenterden  is  applicable 
Vn  here.     The  restriction  upon  the  power  given  to  the  guar- 

St  Gregory   ^^*"'  ^^  ^^^  P^^**  ^^  Canterbury  amounts  to  a  prohibition. 

Cawterbuby.  The  cases  of  Rex  v.  St  Petrox(a),  and  Rex  v.  Wohtanr 
tott(b),  may  be  cited  contrd^  as  showing  that  such  a  defect 
in  the  indenture  as  existed  in  the  present  case,  made  it 
voidable  only,  and  not  void.  The  first  of  these  cases  is 
upon  the  5th  Eliz.  c.  4,  the  provisions  of  which  are  distin- 
guishable from  those  of  the  Canterbury  Act;  and  with  re« 
gard  to  the  latter  case,  the  opinion  there  expressed  with 
respect  to  the  duration  of  the  time  for  which  an  apprentice 
may  be  bound  is  extra-judicial,  and  seems  to  have  gone  fur* 
ther  than  the  law  warrants,  as  appears  by  the  decision  of 
Lord  Kenyon  in  Rex  v.  Hamstall  Ridware* 

TheHger  and  Deedes,  contrd.  Rex  v.  Hamstall  Rid- 
ware{c\  Rex  v.  HipszDell{d),  and  Rex  v.  Gravesend(e),  are 
no  authority  whatever  to  shew  that  the  indenture  is  void. 
Rex  v.  Hamstall  Ridware  is  distinguishable,  because  the 
assent  of  the  two  justices  to  the  binding  out  of  the  appren- 
tice was  necessary  to  the  completion  of  the  indenture,  and 
therefore  formed  a  sort  of  condition  precedent.  In  the  two 
other  cases  the  decisions  proceeded  upon  prohibitory  sta- 
tutes, which  recited  certain  public  mischiefs;  and  for  the 
remedying  of  them  enacted,  in  the  one  statute,  that  inden- 
tures such  as  that  in  Rex  v  Uipswell  should  be  void  to  all 
intents  and  purposes;  and  in  the  other,  that  the  taking  of 
apprentices  by  persons  situated  as  the  mistress  in  Rex  v. 
Oravesend  was^  should  not  be  lawful^  and  should  make  the 
master  or  mistress  liable  to  a  penalty.  The  distinction 
taken  by  Bayley,  J.,  in  Rex  v.  HipsweU,  between  a  provi- 
sion introduced  for  the  benefit  of  the  parties  only,  and  one 
introduced  for  public  purposes,  applies  here.    The  proviso 

(o)  Burr.  S.  C.  248.  {d)  Supri,  139. 

(b)  Bolt's  P.  L.  876.  (e)  Suprd,  139. 

(c)  Suprd,  138. 
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limiting  the  ages  to  which  apprentices  may  be  bound  by         1834. 
the  guardians  of  the  poor  of  Canterbury,  is  evidently  intro-     ^^h^^^ 
duced  for  the  benefit  of  the  apprentices:  as,  but  for  the  pro-  y. 

viso,  the  guardians  would  have  had  power  to  bind  for  an  un-  ^  Vmgoey 
limited  time.  The  defect  can  only,  therefore,  be  taken  advan-  Cakterbury. 
tage  of  by  the  apprentice.  It,  in  effect,  merely  provides,  for 
the  benefit  of  the  apprentice,  that  the  binding  shall  not  con- 
tinue in  force  after  the  apprentice  shall  have  attained  the 
specified  age.  Rex  v.  St.  Nicholas,  Ipswich,  {a)  Rex  v. 
Evered(b),  Gray  v.  Cookson[c)j  Rex  v.  St.  Petrox{d),  and 
Rex  V.  Woohtanton{e),  are  all  strong  authorities  to  shew 
that  the  indenture,  in  this  case,  was  not  void,  but  at  the 
fiirthest  voidable, 

Liord  Denman,  C.  J. — It  appears  to  me  to  be  quite 
clear  that  Rex  v.  Hipswell  and  Rex  v.  Gravesend  do  not 
apply  to  this  case;  because  the  former  case  depended 
upon  a  statute  by  which  the  indenture  is  expressly  avoided 
if  made  in  any  form  not  prescribed  by  the  statute;  and  the 
latter  case  turned  upon  an  act  by  which  an  undertaking 
such  as  was  there  entered  into  by  the  mistress,  viz.  to  keep 
the  pauper  as  an  apprentice,  she  not  having  a  house 
wherein  to  lodge  herself  and  the  apprentice, — was  made  an 
uttlawful  and  criminal  contract.  Those  contracts  were 
properly  held  void  to  all  intents  and  purposes.  But  those 
cases  have  not  overruled  some  of  the  former  decisions,  as 
Rex  v.  St,  Nicholas,  Ipswich,  in  which  words  much  stronger 
than  any  in  this  case  were  held  only  to  give  the  party  a 
right  to  avoid  the  indenture  if  he  should  think  proper.  It 
appears  to  me  that  when  it  is  said  that  it  shall  be  lawful 
for  the  corporation  to  bind  out,  provided  they  do  not  bind 
beyond  the  age  of  twenty-two,  the  words  of  the  proviso  are 
words  merely  directory,  and  directory  words  as  mild  as  it 
was  possible  for  the  legislature  to  employ. .  I  think,  there- 


(a)  Banr.  S.  C.  91;    2  Stra. 

(f)  16  East,  13, 

1066. 

(d)  Suprd,  140. 

(b)  Caldecott,  26. 

(«)  Supr^f  140. 
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1834.        fore«  that  there  is  nothing  to  warrant  us  (unless  we  were 

^T^^'"^      prepared  decidedly  to  overrule  the  cases  to  which  I  have 

The  Kino     ^        ,         ,  .  • .      .•  ^ 

I,.  referred,  and  to  enter  into  a  very  strict  consideration  of 

InhdbStanU  of  ^^  effect  of  sueh  provisions,)  in  deciding  that  the  bden* 
Caxtbbburt!  tttre  in  this  case  is  not  a  binding  indenture,  so  that  the 

apprentice  could  by  service  under  it  gain  «  settlement. 
I  abstain  from  deciding  this  case  on  any  views  of  public 

policy. 

Tauhton,  J.— 'I  ftm  of  the  same  opinion.  It  certainly 
is  a  matter  of  very  great  regret  that  the  Courts,  in  many 
instatices,  either  to  flurther  the  apparent  justice  of  the  casey 
or  the  convenience  or  interest  of  the  parties,  have  put  sueh 
constructions  on  statutes  of  this  sort,  that  it  is  utterly 
impossible,  in  my  judgment,  to  reconcile  them  all.  This 
has  given  rise  to  a  great  number  of  questions  upon  pro- 
visions of  this  sort,  and  has  much  embarrassed  the  Courts. 
The  power  given  to  the  guardians  of  the  poor  of  Canter- 
bury consists  of  an  authority  or  privilege ;  it  is  permmine 
in  its  nature,  and  not  prohihUory,  and  therefore  it  seems 
to  me  to  range  itself  within  the  distinction  taken  by  Lord 
Tenterden  and  the  Court  in  Rex  v.  Grave$end.  There  are 
other  cases  in  which  the  language  has  been  much  stronger, 
viz.  where  the  statute  has  provided  that  if  the  thing  to  be 
done  be  done  otherwise  than  in  the  form  prescribed,  it 
shall  be  mdl  and  void;  and  yet  the  Court  has  decided  that 
the  thing,  though  done  otherwise  than  in  form  prescribed, 
was  ffoidabk  only.  If  in  this  case  we  hold  that  the  pro- 
viso has  the  effect  of  making  the  indenture  voidable  only, 
no  injustice  will  be  done,  because  the  apprentice,  if  bound 
beyond  the  age  of  M,  and  contrary  to  the  proviso  of  the 
statute,  will  have  all  the  time  that  elapses  from  his  at- 
taining the  age  of  fi2  (when  he  will  have  arrived  at  years 
of  discretion  in  the  judgment  of  the  law)  and  the  expiration 
of  the  term  of  his  apprenticeship,  to  put  an  end  to  the 
contract,  and  emancipate  himself  from  his  obligation  pro- 
vided he  does  not  like  it. 
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Some  cases  (for  instance,  Rex  v.  Hipswtll  and  Rex  v.        18S4. 
Qravesend)   were  decided  partly,    as  appears   from    the     ^^  ^^^^ 
reports,  on  grounds  of  public  policy.     Undoubtedly  that  «. 

is  a  very  questionable  and  a  very  unsatisfactory  ground  of  g^^  Orkgort 
judgment,  because  men's  minds  will  be  disposed  generally  Camterbuet. 
to  differ  very  much  on  the  nature  and  extent  of  paUb 
policy ;  but  still  that  is  die  ground  on  vhidi  some  <rf  the 
decisions  have  been  put,  and  therefore  it  must  be  oon-« 
sidered  a  legal  ground  of  decision*  It  is  suffcient  for  me 
to  observe  that  there  does  not  appear  to  be  any  invasion 
or  any  encroachment  on  public  policy,  in  adopting  the 
decision  which  the  Court  in  this  instance  have  come  to, 
viz.  that  the  indenture,  notwithstanding  this  objection,  con- 
ferred a  settlement. 

Pattsson,  J. — It  appears  to  me  that  Rex  v.  Hipmell 
and  Rex  v.  Gravesend  do  not  apply  to  the  present  case ; 
for  in  Rex  v.  Hipswell,  the  legislature  had  enacted  that  if 
certain  things  were  not  done,  the  indenture  should  be 
absolutely  mlU  and  void;  and  in  Rex  v.  Oravesend,  the 
l^islature  had  enacted  that  any  binding  contrary  tD  the 
provisions  of  that  act  should  be  absolutely  illegal, — which  is 
the  same  thing.  In  this  case  there  are  no  such  words  in 
the  enacting  part;  neither  is  this  a  case  in  which  public 
policy  is  in  any  way  concerned.  Rex  v.  Hipswell  and  Rex 
V.  Gravesend  were  also  strongly  put  by  the  Court,  upon 
the  ground  of  public  policy;  therefore  also  they  do  not 
apply ;  and  if  they  do  not,  then  the  earlier  cases  are  all 
directly  in  point,  and  I  think  we  must  hold  it  to  be  an 
indenture  that  is  voidable  only,  not  void. 

Williams,  J.----I  am  entirely  of  the  same  opinion.  I 
have  watched  with  great  anxiety  to  see  whether  the  learned 
counsel  who  object  to  this  indenture  as  being  incapable  of 
conferring  a  settlement,  were  able  to  bring  before  the 
Court  any  case  in  the  books  in  which  a  proviso  similar  to 
this,  or  at  all  approaching  to  it»  was  held  to  be  of  such  a 
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1834.        prohibitory  nature  as  to  render  the  indenture  void  for  all 

^l7^      purposes,  including  that  of  a  settlement.     None  such  has 

9.  been   produced;   but,  on  the  contrary,  cases  have   been 

^abitants  of  bought  before  our  notice  in  which,  notwithstanding  strong 

CAjiTEaBuar.  prohibitory   words,   a   settlement  has   been   held    to   be 

gained. 

I  quite  agree  with  the  rest  of  the  Court,  that  the  ground 
of  public  policy  is  a  very  unsafe  ground  of  decision ;  it  is 
infinitely  better  to  decide  in  each  case  upon  the  word^  of 
the  act. 

Order  of  Sessions  quashed. 


Sabah  Till-Adam,  Executrix  of  John  Till«Adam,  v. 
The  Inhabitants  of  the  City  of  Bristol  and  County  of 
the  same  City. 

If  an  Bc^on     IN  this  action,  after  issue  joined,  the  parties,  by  consent^ 

a  termor  upon  and  by  order  of  Taunton,  J.,  stated  the  following  case  for 

r  &  8  Geo.  4,  jhg  opinion  of  the  Court : 

c.  81,  for  an  '^  .  «  •      «        •  •         • 

injury  done  to      1818.  The  Corporation  of  Bristol,  bemg  seised  in  fee  of 

wftWn^Aree     *  house  and  warehouse  in  Bristol,  demised  it  by  Indenture 

calendar  to  one  Player,  for  forty  years,  subject  to  a  covenant  to 

months  from     ,  ..  .         .  •         j  j.         i_   -i  j    •  r 

the  offence       '^^^P  ^°®  premises  in  repair  and  to  rebuild  m  case  of 

committed,       destruction  by  fire. 

and  that  ac* 

don  abates  by      1822.  Player  assigned  to  the  testator. 

die  death  of  IS29*  The  testator,  being  in  possession  under  this  as- 
after  the  three  signment,  granted,  by  indenture,  an  underlease  to  one 
wip?red  Ws^  ^^^^9  f^^  seven  years,  subject  to  a  yearly  rent  of  85/.,  and 
executor  can-  subject  to  a  proviso  that  if  the  premises  should  be  de- 
fresh  action.     Btroyed  by  fire,  tempest,  or  other  accident,  the  rent  should 

Whether  an  cease* 
executor  of  a  rw,.      , 

termor  can  in       31st  October,  18dU    The  house  and  warehouse  were 

wMicSon^""^  feloniously  destroyed  by  a  riotous  and  tumultuous  assem- 

7  &  8  Geo.  4,  bly  of  people,  who  set  fire  to  and  burnt  the  same. 

c.  31,  for  an 

injury  sustained  in  the  lifetime  of  his  testator,  qwtre. 
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The  testator,  being  a  person  damnified,  within  dne  time 
complied  with  all  the  requisites  of  7  &  8  Geo.  4,  c.  31,  to    Xill-Adam 

entitle  himself  to  maintain  his  action  and  recover  full  com-  ,  ,  ,  ?• 

^        ,       ,  ,  ....  •      '  1       Inhabitants  of 

pensation,  for  the  damage  so  done  to  him>  from  the  inha-      Bristol. 

bitants  of  the  city  of  Bristol  and  county  of  the  same  city, 

within  which  the  said  offence  was  committed. 

20th  January,  1832.  The  testator,  to  recover  compensa- 
tion for  this  injury,  commenced  an  action  upon  the  case, 
by  original  writ,  against  the  defendants;  to  which  they  duly 
appeared. 

17th  May,  1832.  Before  verdict  or  judgment,  the  action 
abated  by  the  death  of  the  testator. 

24th  May,  1832.  The  plaintiff,  having  proved  the  will  of 
the  testator,  in  which  she  was  named  executrix,  sued  out 
an  original  writ  against  the  defendants,  which  alleged  the 
suing  out  of  the  former  writ  by  the  testator,  and  the  several 
facts  above  stated  in  this  case,  and  demanded  compensa^* 
tion  from  the  defendants  for  the  damnification  and  injury 
therein  alleged  to  have  been  sustained  by  the  testator,  and 
by  the  plaintiff  as  executrix  since  his  death,  by  means  of 
the  said  offence* 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  maintain  this  action  and  to  reco- 
ver therein  compensation  for  the  damage  done.  If  the 
Court  shall  be  of  opinion  in  the  affirmative,  then  judgment 
is  to  be  entered  for  the  plaintiff  for  such  sum  as  the  parties 
have  agreed  upon;  otherwise,  the  judgment  is  to  be  entered 
for  the  defendants. 

Coleridge,  Serjt.,  for  the  plaintiff.  The  first  question 
which  arises  is,  whether  the  executor  of  a  termor  can  main- 
tain an  action  on  7  &  8  Geo.  4,  c.  31 ;  and  the  second  ques- 
tion is,  whether,  if  an  action  be  duly  commenced  by  a 
termor,  and  abate  by  his  death  more  than  three  calendar 
months  after  the  offence  committed,  his  executor  can  bring 
another  action. 

VOL.  IV.  L 


mil 

iiietime  of 
tennor. 
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18S4.  I.  This  action  is  founded  on  the  statute  of  7  &  8  Gto.  4, 

Ttll-Adam  ^'^^^  which  is  substituted  for  several  previous  acts  which 

v^  gave  a  party  a  remedy  against  the  hundred,  for  damage  oc- 

Bristol.  onioned  by  persons  riotously  and  tumultuously  assembled. 

First  point:  ^^^  previous  acts  have  invariably  received  a  liberal  con- 

Wbether  ac-     struction^  on  the  ground  that  as  the  statutes  had  taken  away 
tion  maintain-    ,        .   .,  ,  .  ,        .  .  ,  .        .        «. 

able  by  per-     ^^  <^*i^  remedy  agamst  the  rioters,  by  makmg  the  offence 

^^ntoti^^^T"  *  fi^^^f  ""^  *"  '*^  ®f  *^  P^^^  *  remedy  against  the  h«n- 
injury  done  in  dredy  the  substituted  remedy  should  be  held  to  be  as  ample 
as  the  original  right  of  action.  Raicliffe  v.  Eden{a\  Hyde 
V.  Cagan  {b),  and  Wilmot  v.  Harion  (c).  In  the  last  case 
BulleTj  J»,  said,  that  these  acts  were  remediul,  and  for  tliat 
reason  ought  to  receive  a  liberal  construction.  If  the 
farmar  acts  ought  to  be  construed  liberally,  i  fortiori  ought 
a  liberal  construction  to  be  put  upon  the  present  act,  be* 
cause  it  was  intended  that  it  should  operate  to  extend  the 
remedy*  The  general  intention  of  the  act,  both  as  regards 
actions  and  summary  proceedings,  is  to  do  that  which 
justice  and  equity  requtrci  By  section  $,  if  any  bousOi  Sbc* 
is  destroyed,  the  mhabitants  of  the  hundred  are  rendered 
liable  to  yield  full  compensation  to  the  penon  or  persons 
damned  by  the  offence.  *'  Damnified"  means^damnified 
in  respect  of  the  property  mentioned  in  the  former  part  of 
the  clause*  Is  then  an  executor  a  penon  damnified  t  This 
is  a  chattel  interest,  which  has  devolved  upon  the  executor, 
and  the  damage  is  done  to  the  property  Mrhich  has  so  de^ 
volved  upon  him.  An  executor  may  maintain  an  action  for 
an  injury  done  to  a  chattel  interest  before  the  death  of  his 
testator.  The  rule,  that  actio  personalis  moritur  cum  per- 
Boak(d),  has  been  relaxed  in  many  instances.  It  was  first 
broken  in  upon  by  the  statute  4  Edw*  3,  c.  7»  de  bonis 
asportatis  in  tritd  testatoris.  The  cases  upon  that  statute 
are  collected  in  a  note  to  Wheatky  v«  Lane{e)\  and  it  is 
there  said  that  this  statute  has  always  been  expounded 

(a)  Cowp,  485.  (</)  As  to  this  rule,  vide  ante, 

(6)  2  Dougl.  702.  vol  i.  418,  n. 

(c)  Ibid,  in  the  notes.  (0  %  Wn^s.  Saundi  S16ll. 
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hifely.    Id  Holt  v.  Brudfordifi)  it  was  determined  that  an        1834. 


action  of  debt  may  be  brought  by  the  executor  of  a  parson, 

for  not  aettmg   out  tithes   pursuant    to    the   statute    of  v. 

Bdm.  6  {b).    In  Palgrave  v.  Wutdhum  (c)  it  was  held  that  ^**52SSt.^^ 

Case  was  maintainable  by  an  administrator,  against  the 

hailiffi  for  removing  goods  taken  under  a  fieri  facias>  before 

the  landlord  had  been  paid  bis  year's  rent»  pursuant  to  6 

Ann.  €•  17*    These  actions  were  maintainable,  because  the 

miaU  of  the  testator  and  intestate  was  damnified.     Upon 

die  attthorit;  therefore  of  these  cases,  and  as  the  executor  in 

this  case  would  have  been  entitled  to  the  acUon  if  this  statute 

had  not  passed,  he  ought  to  be  permitted  to  maintain  this 

action*    This  suit  was  commenced  before  the  passing  of 

the  d  &  4  WiiL  4,  c.  49  {  but  no  inference  in  favour  of  the 

defendsuits  can  be  drawn  from  the  provision,  in  the  second 

sectiooof  that  statute,  enabling  executors  to  bring  actions  for 

iojurics  done  to  the  real  estates  of  the  deceased,  where  ther^ 

was  no  remedy  provided  by  law.     In  the  present  case  it  is 

contended  that  the  eaecutor  had  already  a  remedy  by  iaw» 

11.  The  only  question  remaining  is,-^ whether  the  action.  Second  point: 
havii^t  been  properly  commenced  by  the  testator,  and  having  ^^a  action*^ 
abated  by  his  death  more  than  three  calendar  months  after  lies  for  the 
the  oflfence  committed,  his  executor  is  or  is  not  barred  by  ^^tb^^ 
die  limUation  clause  from  bringing  another  action.     The  ™^?'^  ^^ 
thini  section  provides  that  no  action  shall  be  maintainable 


the  person  or  persons  damnified,  or  such  of  them  ts 
shall  have  knowledge  of  the  circumstances  of  the  offeno0, 
or  the  servant  or  servants  who  had  the  care  of  the  property 
damaged,  shall,  within  seven  days  after  the  commission  of 
the  offence,  go  before  a  justice  of  peace,  and  do  certain 
other  acu  (d) ;  and  that  no  person  shall  bring  any  such  ac- 
tion unless  he  commence  the  same  within  three  calendar 
numiks  after  the  commission  of  the  offence.  The  requisites 
of  this  section  have  been  once  complied  with,    The  right  of 

(ff)  ]  Sid.  $8.  (c)  1  Str.  212 ;  5.  C.  9  Vin.  Abr. 

(5)  3  &  3  Ethv.  6,  c.  13.  167,  tit.  Distress  (0. 3),  pi.  unic. 

(d)  ride  ante,  vol.  i.  719. 
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1834.         action  is  not  given  by  the  third  section,  but  by  the  second. 
-,       .  The  third  section  is  in  restraint  of  the  action  given  by  the 

TILL-AOAH  . .   J  • 

V.  second.     When  therefore  it  is  shewn  that  the  third  section 

^"^BrIstou**^  has  been  once  complied  with,  the  act  must  be  read  as  if  the 
second  section  stood  alone.  In  Kinsey  v.  Heyward{a)  the 
plaintiff  declared  in  indebitatus  assumpsit,  as  administra- 
trix, against  the  defendant,  as  executor  to  Heyward.  The 
defendant  pleaded  the  statute  of  limitations.  The  plaintiff 
replied  that  the  intestate  sued  a  clausum  fregit,  returnable 
in  K  B.,  in  which  he  intended  to  declare  in  assumpsit 
for  this  debt  2i%2iimi Heyward :  that  Heyward  died;  that 
the  intestate  sued  another  writ  against  the  defendant ;  that 
then  the  intestate  died,  and  she,  being  administratrix,  sued 
this  writ,  &c.  The  Court  held,  that  as  an  action  had  been 
brought  within  six  years,  the  statute  of  limitations  was 
satisfied,  and  that  an  action,  in  analogy  to  the  old  mode  of 
proceeding  by  joumeys-accompts  (6),  might  be  brought 
within  a  reasonable  time.  [Taunton,  J.  It  will  probably 
be  objected,  on  the  other  side,  that  the  language  of  the  two 
statutes  is  different.]  In  the  statute  of  limitations,  no 
period  of  time  is  given  to  an  executor  to  bring  his  action, 
but  there  is  a  general  limitation  of  six  years  only;  yet  it  is 
settled  that  an  executor  may  bring  an  action  within  a  year 
after.  Cases  to  this  effect  are  collected  in  Williams  on 
Executors  (c).  In  Wilcocks  v.  Hnggins  {d)  it  is  laid  down 
that  an  executor  may  bring  a  fresh  action  upon  the  equity  of 
the  statute  of  limitations.  In  Lord  Middleton  v.  Forbes  (e) 
an  action  was  brought,  by  an  administratrix,  within  six  years 
after  the  cause  of  action  accrued ;  the  administratrix  mar- 
ried, and,  after  the  lapse  of  six  years  from  the  time  when 
the  cause  of  action  had  accrued,  she  and   her  husband 

(a)  1  Lord  Rnym.  432;  iLutw.  abated,  being,  qood  petens  (vel 
S57.  querens)  per  dietoM  computatas  re- 

(b)  Days  computed^  or  rather  center  culit  aliud  breve. 
computation  of  day$-joumey$f — the  (c)  Vol.  ii.  1156. 

language  of  the  counterplea,  after  (d)   2    Stra.    907;   post,    156, 

connecting  the  proceedings  with      157,  n. 

8  former  writ   which    had  been         (e)  Willes,  959  (c). 
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brought  another  action  ;     the  statute  of  limitations  was        1834. 
pleaded,  and  was  held  to  be  no  bar.  Till-Adam 

If  this  action  is  not  maintainable^  there  will  be  a  defect  v. 

of  justice;  and  the  maxim,  that  the  act  of  God  causes  "gujajoi,. 
injury  to  no  one,  will  be  contravened.  In  Com.  Dig.  {a)  it 
is  said^  ''For  necessity,  that  there  be  not  a  failure  of  justice, 
a  statute  shall  be  expounded  contrary  to  the  words ;"  and 
many  instances  of  such  expositions  of  statutes  are  given. 
There  are  also  numerous  instances  mentioned  in  2  Inst.,  in 
which  the  Courts  have  dealt  with  statutes  in  a  similar  man- 
ner* It  may  be  urged  that  such  an  enlarged  construction  is 
given  only  to  ancient  statutes,  on  account  of  their  great  con- 
ciseness; but  in  Ethersey  y.  Jackson  (b),  which  was  recog- 
nized in  Johns  v.  Johns  (c),  a  similar  construction  was  put 
upon  the  modem  statute  of  8  &  9  Will.  3,  c.  11. 

Joseph  Ad^son,  for  the  defendants.  With  respect  to  the 
first  question ; — ^if  this  species  of  injury  had  not  been  made 
a  felony  by  statute,  the  injured  party  must  have  brought  an 
action  of  quare  clausum  fregit.  The  question  therefore  is, 
whether  the  statute  of  JSdw.  3  has  enabled  an  executor  to 
bring  quare  clausum  fregit,  for  an  injury  done  to  a  chattel 
real  in  the  time  of  the  testator.  The  actions  of  quare  im- 
pedit,  ejectment,  and  ravishment  of  ward,  may  be  cited  as 
instances  in  which  an  executor  is  allowed  to  recover  for 
injuries  done  to  real  property.  But  in  those  three  cases 
there  is  a  continuing  wrong  in  the  time  of  the  executor,  and 
the  plaintiff  seeks  to  recover  something  beyond  damages. 
They  are  not  in  fact  personal  actions.  The  first  is  a  mixed 
action,  the  second  a  real  action  (d),  and  the  third  in  the  na- 
ture of  a  real  action.  They  do  not  fiill  within  the  maxim 
actio  personalis  moritur  cum  persona  (e). 

The  act  of  3  8&  4  Will.  4,  c.  42,  s.  %  recites  that  there  is 
no  remedy  provided  by  law  for  injuries  to  the  real  estate  of 

(a)  Title  "  Parliament,"  (R.18.)         (d)  Or  rather  to  lieu  of  a  real 

(h)  8  T.  R.  255.  action. 

(r)  d  Dow,  14.  (e)  Vide  ante,  u  418,  n. 
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1834.        any  person  deceafled,  committed  in  bis  lifetime.    This  i 

fm^^^'T"^      terially  strengthens  the  argument  that  the  executor  caanol 

9.  UHuntain  this  action.     The  enacting  part  of  the  second 

^^^StSTOL.^*^  section  of  that  statute  does  not  apply  here,  bcoMise  the 
injury  was  committed  more  than  six  ntonths  before  the 
death  of  the  testator.  No  case  is  to  he  found  where  it  has 
been  b^  that  an  executor  can  maintain  quare  cUusuni 
fregit  for  a  trespass  committed  in  the  time  of  the  tcstalor ; 
but,  on  the  contrary,  in  Emersom  v.  Emenott  {a),  the  Court 
were  iinsnimonsly  of  opinion  that  notwithstanding  the  statute 
at  4  Edw.  Sf  no  action  conid  be  maintained  by  an  executor, 
against  the  defendant,  for  cutting  growing  com  or  grass  in 
tiye  lifetime  of  the  testator.  That  opinion  wan  expressed 
g^nfrml^,  without  reference  to  any  distinction  in  respect  of 
the  land,  whether  it  was  heki  for  a  term  or  mfm.{b)  it  is 
therefore  submitted  that  the  cause  of  the  present  action  is 
not  such  as  would  survive  to  the  executor  at  common  law^ 
or  by  the  aid  of  the  statute  4  Edw.  3,  which  has  never  been 
extended  beyond  injuries  to  personal  chattels  or  personal 
estate  of  that  nature. 

Second  point  The  defendants,  however,  rely  more  on  the  second  point. 
There  is  this  distinction  between  the  statute  of  limitations  (c) 
and  the  present  enactment, — that  by  the  former  a  resiraiai  is 
imposed  on  the  remedy  at  common  law^  whereas,  by  the 
latter^  a  new  right  of  action,  which  did  not  exist  at  connaon 
law,  IS  given.  Where  an  action  is  founded  on  a  atatnle 
which  limits  the  time  within  which  the  action  may  be 
brou^hti  the  pl9intiff  must,  under  the  general  issue^  prove 
his  cause  of  action  to  have  arisen  within  the  time  timited  by 
the  statute  for  bringing  the  action; — the  defendant  need  not 
(4ead  the  limitation,  even  in  cases  where  the  limitation  is 
imposed  by  a  subsequent  statute.  For  example:  in  an 
aetion  upon  any  penal  stutute,  (which  by  the  statute  of 
EHzQbeth{d)  must  be  brought  within  a  year,)  upon  a  plea  of 
the  general  issue,  tb.e  plaintiff  is  bound  to  prove  bis  cause 


(fl)  1  Ventris,  187. 

{b)  Sed  vide  past,  153  (e) 


(c)  QlJflf.  I,c.l6. 
{d)  31  Elis.  c.  6,  s.  5. 
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of  action  to  have  arisen  within  a  year  of  the  commencement         i884. 

of  the  action;  and  there  is  usually  an  averment  to  that  effect 

in  the  declaration.    Various  reasons  have  been  assigned  for  v. 

tlHB  distinction ;  one  in  a  note  to  Hodsden  v.  Harridge  (a).  ^°  gjj^"^  ""^ 

Bat,  with  deference  to  so  learned  an  authority  as  the  writer 

of  diat  Bote^  perhaps  the  true  ground  of  the  distinction  will 

be  found  in  the  rule, — that  in  actions]  founded  on  a  statute 

the  plaintiff  must  aver  etery  matter  which  is  requisite  to 

ratitle  him  to  bring  the  action  (6). 

Then  with  respect  to  the  argument  derived  from  die 
cases  which  have  been  cited  on  the  statute  of  limitations; — 
assuming  those  cases  to  be  law,  and  that  an  executor  may 
bring  BD  action  after  the  expiration  of  the  times  limited  by 
the  statute,  if  brought  within  a  year  after  the  death  of  his 
testator,  where  the  first  action  has  abated; — the  authority 
for  such  actions  has  always  been  understood  to  rest  on  the 
equity  of  the  fourth  section  of  that  statute,  by  which, ''  If 
in  any  action  judgment  be  given  for  the  plaintiff,  and  the 
same  be  reversed  by  error,  or  a  verdict  pass  for  the  plain- 
tiff, and,  upon  matter  alleged  in  arrest  of  judgment,  the 
judgment  be  given  against  the  plaiutiff,  that  he  take  nothing 
by  his  plaint,  writ,  or  bill ;  or  if  any  of  the  said  actions  be 
or  sbaU  be  brought  by  original,  and  the  defendant  therein 
be  outlawed ;  that  in  all  sudi  cases  the  party  plaintiff,  his 
heira,  executors,  or  administrators,  as  the  case  shall  require, 
may  commence  a  new  action  from  time  to  time  within  a 
year.**  There  is  therefore  no  analogy  whatever  between 
those  cases  and  the  present. 

Bat  if  these  cases  on  the  statute  of  limitations  be  ex- 
amiiied,  they  will  be  found  of  doubtful  authority  for  the 
point  for  which  they  are  usually  cited.  • 

In  Kinsey  v.  Heyward  (the  case  most  relied  on),  the 
Court  were  not  unanimotis;  and  the  judgment  of  Treby,  J. 
(the  only  judgment  which  is  given)  was  upon  a  ground  not 
tenable,  viz.  that  the  9tiUute  is  satisfied  by  an  action  con^ 

(«)  S  Wins.  Swud.  63  a.  (6)  See  1  Coin.  Dig.  title  <<  Ac- 

tion  upoa  Statute,*'  (A.  a.) 
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tnenced  within  the  six  years,  and  the  plaintiff  is  thereby 
set  at  large  out  of  the  restraint  of  the  statute.    If  the 
limitation   were  avoided   by  an   action  once  commenced 

^Bristol  ^^  ^***°  ^^^  »'*  y«^"»  ^^^  ^'•^  section  would  have  been  un- 
necessary. And  in  Kinsey  v.  Hej/ward,  the  judgment 
was  ultimately  for  the  defendant, — upon  another  point,  it 
is  true.  So  also  in  Wil cocks  v.  Huggim  {a)  and  Matthews 
V.  Phillips  (b),  the  judgment  was  for  the  defendant.  And 
Gargrave  v.  EtJery  (c)  is  against  such  an  action  being 
maintainable.  [Patleson,J.  Lethbridge  \\  Chapman  (d)  is 
to  the  contrary.]  Gargrave  v.  Every  is  subsequent  to 
Lethbridge  v.  Chapman.  As  to  the  manner  in  which  some 
ancient  statutes  have  been  construed : — A  more  enlarged 
construction  has  always  been  given  to  them  than  to  modern 
statutes  wherein  the  language  is  more  precise.  This  dif- 
ference between  ancient  and  modem  statutes  is  remarked 
on  by  Lord  Ellenborough,  in  Wilson  v.  Knubley{e).  If  any 
argument  is  to  be  derived  from  the  construction  of  statutes, 
it  is  in  favour  of  the  defendants.  The  23  Hen.  8,  c.  15, 
s.  ],  and  4  Jac.  1,  c.  3,  which  give  costs  to  defendants  on 
nonsuit  or  verdict,  have  been  held  not  to  give  costs  against 
executors  tiecessarily  suing  in  their  representative  character, 
as  the  statutes  relate  only  to  contracts  made  with,  or 
money  due  to  the  plaintiff  (f).  6  Geo.  4,  c.  50,  sec.  34, 
which  empowers  a  judge  to  certify  for  the  costs  of  a 
special  jury,  has  been  held  not  to  empower  him  to  certify 
in  case  of  nonsuit.  Wood  v.  Grimwood  (g).  8  Anne,  c.  14, 
sec.  4,  which  gives  an  action  of  debt  for  rent  against  a 
lessee  for  life,  has  been  held  not  to  extend  to  a  devisee  of 
a  rent  charge  for  life;  Webb  v.  Jiggs{h).  The  first  section 
of  that  statute,  which  relates  to  the  removal  of  goods  by 
the  sheriff  in  executions  before  payment  of  rent,  has  been 
held  not  to  extend  to  seizure  under  mesne  process;  and  in 

(fl)  2  Str.  907.  (e)  7  East,  128,  134;  3  Smithy 

{b)  2  Salk.  425,  123,  S.  C. 
(c)  1  Luiw.  261.  (}•)  Tidd,  932,  7th  edit. 

((/)  Fitzgibbon,  170.     And  see  (g)  10  Bam.  &  Cressti'.  589. 

15  Vin.  Abridg.  103,  in  Margin.  (A)  4  Maule  &  Sclw.  1 13. 
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Brandling  v.  Barringion  {a\  Lord  Tenterden  said,  *^  I  i8S4. 
cannot  forbear  observing  that  1  think  there  is  always 
danger  in  giving  effect  to  what  is  called  the  equity  of  a 
statute,  and  that  it  is  much  safer  and  better  to  abide  by  Inhabiuints  of 
the  plaM  words,  although  the  legislature  might  possibly 
have  provided  for  other  cases,  had  their  attention  been 
directed  to  them."  The  Court  expressed  a  similar  senti- 
ment in  their  judgment  in  Rex  v.  Shephard{b).  No 
words  can  be  plainer  than  the  words  used  in  this  statute. 
There  is  no  room  for  doubt,  no  room  for  speculating  upon 
the  equity  of  the  statute.  The  statute,  in  giving  the 
action,  enjoins  the  qualification.  The  action  is  altogether 
founded  on  the  statute;  and  by  the  rule  above  alluded  to, 
the  plaintiff  is  bound  to  aver  every  thing  which  is  requi- 
site to  entitle  her  to  bring  it.  The  inhabitants  of  the 
hundred  are  a  fluctuating  body,  and  the  policy  of  the 
limitation  is  to  confine  the  liability  as  much  as  possible  to 
the  inhabitants  for  the  time  in  which  the  injury  was  done ; 
and  it  would  be  in  contravention  of  that  policy  to  hold 
such  an  action  as  the  present  to  be  maintainable. 

Coleridgey  SerjL,  in  reply.  There  are,  no  doubt,  cases 
in  which  a  strict  construction  has  been  put  upon  statutes. 
The  Court  will  always  look  at  the  meaning  and  object  of 
a  statute  as  apparent  upon  the  face  of  it,  and  if  the  act  be 
of  a  remedial  nature,  will  give  full  effect  to  that  object.  It 
is  said  that  if  this  had  not  been  made  a  felony,  and  the 
party  had  been  permitted  to  enforce  the  previous  civil 
remedy,  be  must  have  brought  trespass  quare  clausum 
fregit,  which  species  of  action  could  not  be  brought  by  an 
executor.  Ejectione  firms  and  ejectment  may  be  main^ 
tained  by  an  executor,  and  are,  in  fact,  actions  of  trespass) 
Pi^/oe'scase(c),  Slade^s  csL9e{d),  Bro.Ahr.  Executor,  pi  A5{e). 

(a)  6  Barn.  &  Cressw.  467.  4,  fo.  6,  pi.  1,)  in  which  Bankfbrd, 

(b)  Fotti  185.  J.,  said,  "  The  executor  of  tenant 

(c)  9  Co.  Rep.  77  b.  by  elegit  shall  have  trespass  on  the 

(d)  4  Co.  Rep.  92.  disseisin  of  his  testator  (upon  4 

(e)  Citing  7  H.  4,  6.  (H.  7  H.  E.  3,  c.  6.)    So,  here," 
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18S4.        Besides  it  is  found  io  tiiecaae,  that  at  the  time  the  house 

TiLi^Ai>Aii    ^"*  destroyed,  gemfa  and  ehaiUh  were  destroyed  also. 

v.  [Jddmn.   It  does  not  appear  that  there  were  any  goods 

''^Q^^^^^^  helo^ing  to  the  tftfslotor.]  Assuming  that  the  defendant 
is  right  with  respect  to  the  principle  of  the  decisions  upon 
the  statute  of  limitations,  the  present  statute  and  the  pre* 
coding  statute  (c  30)  n^ust  be  taken  to  be  one  enactment, 
as  they  were  both  passed  in  the  same  session*  A  civil 
remedy  existed: — By  the  first  statute  that  remedy  is  taken 
away,  and  by  the  second  another  remedy  is  subetituted. 
The  mbuituiid  rem§ify  must  be  construed  to  be  as  ex- 
tensive as  the  former  right  o^  aciion.  It  is  smd  that  the 
principle  upon  which  an  executor  is  allowed  to  bring  a 
second  action  cannot  be  that  the  statute  of  limitations  has 
been  saiit^d  by  the  bringing  of  the  former  action  by  the 
testator,  for  that  if  that  were  so,  there  would  have  been 
no  occasion  for  the  4ch  section  of  the  statute.  But  in  aH 
die  cases  mentioned  in  the  4th  section,  there  has  been  an 
actual  rfectttow  in  lavour  of  the  plaintiff,  though  that  de- 
cision has  been  afterwards  rendered  uiiavaiKng.  {PtUie^ 
son,  J.  They  are  all  cases  in  which  the  judgment  is  no  bar 
to  another  action.]  It  has  been  attempted  to  controvert 
the  position,  that  the  executor  can  bring  a  second  action 
within  a  year  after  his  testator's  deadi.  The  position, 
however,  is  laid  down  in  Sefcryn's  Nisi  Prius(«)  and  in 
all  the  text  writers,  as  undoubted  law.  [Paiiemm,  J.  If 
the  bringing  of  an  action  by  the  testator  within  six  years 
stttiified  the  statute  of  limitations,  what  authority  had  the 
Court  to  limit  the  second  action  by  die  executor  to  one 
jrear?]  The  limit  of  tme  year  was  fixed  by  analogy  to  the 
oM  law  of  josirneya*accompts.  If  a  writ  abated  without 
the  defiuilt  of  the  plaintiff  or  defendant,  a  now  writ  might 
be  purchased  from  the  Court  of  Chancery,  and  the  second 
nyrit  was  held  to  be  a  continuance  of  the  first.  The  second 
writ  wad  to  be  sued  out  vaithout  delay,  and  the  Court  seean 

(a)  nb  edit.  vol.  i,  145, 146. 
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to  Iwve  cottiidered  that  the  executor,  akhough  not  witbki         i8S4. 

tbe  law  of  jottmeji-accoiiipts,  ww  bound  to  use  due  dUi-    J"^"?^ 

gtmee  m  brtoging  a  second  actioo,  and  that  he  did  not  use  >». 

proper  diUgenoe  unless  he  commenced  the  second  actian  ^"^SnMU*^ 

wilhMi  a  year  (a)  from  the  death  of  bis  testator.    In  Knigki 

V.  Bate  (6),  Lord  JfMigffe&f  appears  clearlj  to  have  thought 

that  there  was  wme  period  of  time  within  which  the  ex- 

eeutor  ra«st  bring  bis  second  action,  where  the  first  action 

has  been  brought  within  the  prescribed  period,  and  has 

abated* 

Cwr^  ath.  VuU. 

On  a  subsequent  day. 

Lord  Dbnman,  CL  J.  delifered  the  judgment  of  the 
Couft  aa  follows.— Two  questions  arise  in  this  case 
Knty  Whether  the  eoreeuler  eS  a  termer  can  in  oiiy  case 
waiulain  an  acticii  upon  7  end  8  Geo.  4,  c.  31,  s.  8,  for 
sn  iajurj  sustained  in  the  lifetime  of  his  testator,  dndly, 
Wbelber,  if  such  aetseu  be  duty  comrnenoed  and  prose* 
cufted  by  the  leenMr,  and  abates  by  bis  dealh  more  than 
tbtee  calendar  mondis  after  the  oftenee  com«Mtted»  bis 
esectrtor  can  bring  f^  fresh  action. 

As  we  are  all  ef  ^fimotk  that  the  ddeodents  are  entitled 
to  our  judgUMnt  «m  tbe  seamd  ^ealioni  it  is  unuecessary 
to  eoonder  the  first. 

This  question  depends  upen  ihe  ctmatruotion  which  Second  point. 
ought  to  be  pat  upon  the  foUowing  proYiso  contained  in 
section  3.  ^  Provided  also  that  no  person  ^all  be  eui^Ued 
to  bring  any  snob  action,  unloss  he  shall  commence  tbe 
same  within  tbsee  calendar  months  after  the  ccnnmisaion  of 
tbe  offence.**  Tbe  words  of  lUs  section  are  plains  and  it 
oannot  be  pretended  that  tbe  plaintiff  is  brought  within  the 
letler  jof  the  enactment.  But  ihe  question  is»  whether  the. 
plaintiff  may  bring  this  action  by  analogy  to  the  decisions 

(fl)  A  jresr,  or  rather  a  jear  and      reasonable  time  for  a  great  variety 
a  daj,  appears  to  have  b^n  con*      of  purposes, 
sideied  by  the  comioon  law  as  a         (fi)  2  Cowp.  730. 
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1884.        on  the  general  statute  of  limitations  (a),  under  which  an 


^       ^  executor  is  held  to  have  a  year  to  commence  a  fresh  action 

Tili^Adak  ''  .... 

V.  after  the  death  of  his  testator^  though  the  time  of  limitation 

^^g^J^'JJ^^^  may  in  the  intermediate  time  have  elapsed/   In  order  to 
ascertain  whether  such  analogy  can  assist  the  plaintiff,  it  is 
necessary  to  consider  the  grounds  upon  which  the  decisions 
on  the  statute  of  limitations  have  proceeded.    In  Kinsey  v. 
Heyward{h),  Trebf/^  C.  J.,  in  giving  his  judgment^  inti- 
mates that  when  once  the  proviso  in  that  statute  is  com- 
plied with  by  the  commencement  of  an  action  within  due 
time,  "  the  party  is  out  of  the  purview  of  the  act,"  and 
"  set  at  liberty  out  of  the  restraint  of  the  statute.**     But  it 
is  plain,  that  if  such  were  so,  the  4th  section,  which  enables 
a  plaiutiff,  his  heirs  or  executors,  to  bring  a  fresh  action 
within  a  year,  where  the  judgment  has  been  arrested  or 
reversed  on  error,  or  the  defendant  has  been  outlawed  and 
has  reversed  the  outlawry^  would  have  been  unnecessary. 
And  again,  if  '*  the  party  were  set  at  liberty  out  of  the  re* 
straint  of  the  statute,"  the  Court  could  have  no  power  to 
restrict  the  bringing  of  the  fresh  action  to  any  given  time; 
which  restriction,  however,  was  imposed  in  the  same  case 
of  Kinsey  v.  Heyward.    We  think  that  the  true  ground  of 
such  decisions  is  rather  to  be  collected  from  what  is  said 
in  Wilcocks  v.  Huggins{c),  viz.  that  they  proceed   upon 
the  equity  of  the  4th  section;   and  that  the  Courts  have 
extended  that  section  to  the  case  of  an  executor  whose 
testator  has  died  pending  an  action  brought  by  him,  which, 
though  not  within  the  words  of  the  section,  was  evidently 
within  the  mischief  intended  to  be  remedied.     The  restric- 
tion imposed  by  the  Courts,  of  a  year,  leads  strongly  to 
tfuch  a  conclusion,  and  cannot  be  accounted  for  by  refer- 
ence to  the  old  doctrine  of  journeys-accompts,  which  is 
not  applicable  where  the  plaiutiff  in  an  action  dies  {d). 

(a)  21  Jae,  1,  c.  16,  sec.  3  &  4.  cer*8  case,  6  Co.  Rep.  10,  and  pet 

(6)  1  Lord  Raym.  433.  Trtby,  C.  J.  Anon,  12  Mod.  329. 

(c)  2Stra.  907.  But  Lord  Coke  refers   to  tliree 

(d)  Ace.  per  Lord  Cokt  in  Sptni-  cases  sis  supporting  this  position^ 
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This  being  Uie  case^  it  becomes  necessary  to  see  whether 

there  be  any  provision  in  7  &  8  Geo.  4.  c.  31.  which  cives 
*       t  '     J  i.     ,        .  ^       .       Tili^Adam 

the  plaintiff  power  to  commence  a  fresh  action  under  cir-  v. 

cumstances  similar  to  those  stated  in  21  Jac.  1,  c.  l6,  s.  4  InhaWtants  of 

'        '      Beistol. 
upon  which  any  such  equitable  construction  can  be  placed. 

None  such  has  been  found ;  and  we  cannot  decide  this  case 

in  ftvour  of  the  plaintiff  without  holding,  that  in  all  cases 

where  an  act   of  parliament  gives  an  action   to  a  party 

grieved,  to  be  commenced  within  a  certain  time,  and  such 

action  is  commenced  within  the  time,  and  either  the  action 

abates  by  death  of  the  plaintiff,  or  judgment  is  arrested  or 

reversed,  a .  fresh  action  may  be  brought  after  the  limited 

time;  a  proposition  for  which  we  cannot  find  any  authority. 

In  this  instance  also  there  is  still  less  ground  for  so  holding, 

because  the  action  lies  not  at  common  law,  and  can  only 

be  maintained  by  virtue  of  the  act  of  parliament,  in  which 


all  of  which  are  cases  of  abate* 
meat  by  the  death  of  the  tenant 
or  defendant^  and  in  all  of  which 
the  writ  by  joaroeys-accompts  woi 
iUauedj  and  nothing  was  said  as 
to  the  death  of  the  plaintiff;  and 
Lord  Trthy  refers  to  Raslell,  417, 
107,  aod  Cro.  El.  174,— liasfe//  be- 
ing silent  as  to  p/aiji<t^-~and  the 
case  in  Cro.  Eliz.  174  {Walter 
MoUe's  case)  being  as  follows — 
**  Cooper  moved  that  W.  M.  had 
bionght  a  quare  impedit,  and  died 
pending  the  writ;  and  he  prayed 
to  have  another  writ  by  joumejs- 
accompts  for  his  executors ;  for  he 
said  he  could  not  have  it  but  by 
the  allowance  of  the  Court.  And 
the  Court  granted  it,  hut  sud  <  re- 
gard well,  if  it  lieth  in  this  case  or 
not,  and  in  what  foim  the  writ 
shall  be."" 

In  WUeoekt  v.  Hugghu  (antef 
148, 1 56),  as  reported  in  Fitzgibbon, 
S89,  Lee,  J.  says,  "  I  think  it 
(the  action  by  the  executor  on  a 


bill  of  exchange  after  an  action  Jonmeys-ac- 
abated  by  death  of  testator)  should  compts. 
be  in  the  nature  of  journeys-ac- 
compts,  which  is  a  taking  up  and 
pursuing  of  the  old  action  in  a 
reasonable  time,  which  is  to  be 
discerned  by  the  discretion  of  the 
justices.''  And  in  1  Brownl.  Rep, 
158,  it  is  said,  that  in  quare  im- 
pedit,  a  writ  by  joumeys-accompts 
lies  upon  the  death  of  the  tettator. 
Where  an  action  has  abated  by 
the  death  of  me  of  several  plain- 
tifis  or  demandants,  the  survivor 
may  sue  out  his  writ  of  joumeys- 
accompts.  So,  where  the  first  ac- 
tion abates  by  the  death  of  one 
of  several  defendants  or  tenants. 
Whether  this  process  lies  upon 
the  death  of  a  so2e  tenant  or 
defendant,  does  not  seem  to  be 
equally  clear.  Vide  DayreU  and 
TAmn's  case,  1  Leon.  89 ;  F.  N.  B. 
32  C;  Bro.  Abr.  /iriie  Joumeys-ac- 
compts; Com.  Dig.  tU.  Abate- 
ment (P.);  porf,  158(6). 
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18S4»        the  time  of  connneaetog  it  is  made  a  condition  precedent. 

T^LL^M    ^  ^^  Knight  V.  Bate  {a),  that  was  a  case  in  which  the 

y,  same  plaintiff  sued  the  representative  of  the  original  de» 

^"  Bbiotol!  ^  f^ndws^  and  ^  which  the  doctrine  of  joumeys-accompta  might 

poaaibly  apply  (6);  and  indeed  the  decision  in  that  case 

was  against  the  plaintiff  on  accovnt  of  the  too  great  lapse 

of  time.    Upon  the  whole,  therefore,  we  are  of  opinion 

that  judgment  must  be  entered  for  the  defendants. 

Judgment  for  the  defendants. 

(a)  Cowp.  738.  fo.  6  a,  pU  9 J,  BMt^tim,  C.  B.  ap- 

(6)   Dionue  la  Rivere  brought  pears  to  have  considered  that  in 

qoare  iropedit  against  ne  Prior  every  csae  where  a  suit  bad  abated 

^8t.JbkHofJertitttlem;  sad  upon  by  the  act  of  Ood,  a  writ  by  jotn^ 

pltnarty    before   action    beoogbt  neys-aocompU  okigbt  be  sued  oat. 

being  pleaded,  replied  a  former  The  reason  that  no  cases  occur  of 

writ  sued  out  against  the  defend-  such  writs  being  sued  out  by  ex- 

.  ant*s  predecessor,  and  continued  ecutors,  may  be,  that  there  were 

by  joumeys-accompts,  P.  10  £.  3,  few  cases,  where  executors  could 

fo.  16  a,  pi.  5.     But  in  8  H.  5,  sue,  in  which  time  was  material. 


The  Kino  v.  Hbmry  Wyndham  Gwter  and  Samuel 
Manley. 

A  parishioner,  APPEAL  against  the  accounts  of  Henry  Wundham 

rated  only  m  •  ^       j 

one  of  three     Qvyer  and  Samuel  Manlig^  two  of  the  overseers  of  the 

rates   made 

during  a  particular  year,  but  afterwards  continuing  to  be  a  regular  rated  inhabitant,  is 
entitled  to  appeal  against  the  accounts  of  the  overseers  for  the  whole  of  that  year,  and 
may  object  to  the  allowance  of  charges  for  the  making  and  collecting  of  those  rates 
to  which  he  was  not  himself  assessed. 

An  overseer  cannot  charge  the  parish  wi^h  a  sum  bon&  fide  paid  by  him  to  other 
persons  for  making  a  poor-rate. 

Nor  can  he  charge  a  sum  so  paid  for  making  two  divisions  of  the  same. 

Nor,  a  sum  paid  for  making  a  copy  for  collectors. 

Nor,  a  sum  paid  to  ap  aocountaat  for  aaaminiog,  making  up,,  aod  sntariag  ths  ao« 
counts  of  the  year,  and  list  of  defaulters. 

Nor,  a  Dound^ge  paid  to  persoos  employed  in  collecting  the  rates. 

Although  it  is  round  by  tne  sessions  that  the  chaiiges  are  fair  and  reasonable,  and 
that  the  overseers  required  assistance. 

Nor  can  a  vestiy,  even  though  all  the  then*rated  inhabitants  be  present,  authorize 
the  overseers  to  charge  the  pansh  with  such  expenses. 
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ptrith  of  Bedminster,  Somerset,  for  the  year  commencing         10S4. 
25  March,  1832,  and  ending  25  March,  1833.     The  ap*     JT*^ 
pellant  was  a  parishiooer  of  Bedrainsler,  and  rated  in  the  «, 

second  only  of  three  rales  made  during  the  year.  The  first  O^^"^*^ 
rate  was  made  d6  iApril,  1832;  the  second,  4  October, 
1832;  and  the  third,  11  February,  1833«  The  appellant 
was  also  rated  25  March*  1833,  and  from  that  time  to  the 
time  of  the  appeal*  Some  of  the  items  objected  to  in  the 
notice  of  appeal,  and  which  were  disallowed  by  the  ses* 
swiis,  were  the  following  :--• 

6L  6f .  for  making  the  second  and  third  poor-rates. 

5L  &9.  for  raaidng  two  divisions  of  the  same. 

32i  10s.  for  making  a  copy  of  the  said  rates  for  the  col 
lectors. 

12/»  6si.  paid  to  accoimtant  for  examining,  making  Up, 
and  entering  the  accounts  of  the  year,  and  a  list  of  de*^ 
faulters  in  the  three  rates. 

66/.  10s.  9d,  paid  poundage  for  collecting  2679^. 
14«.6sf. 

dtiL  U.  ad*  paid  poundage  for  colleoting  10842. 2f.  9^. 

1  \h  13i»  6cf«  paid  poundage  for  collecting  4672.  3f.  1  Id. 

The  parish  is  twenty-one  miles  in  circumforence,  and 
coBtftins  a  population  of  thirteen  thousand  persons.  The 
•ttms  collected  for  the  relief  of  the  poor  amounted  in  each 
year  to  80002«  and  upwards.  In  the  year,  from  March, 
IftMy  to  March,  1833,  there  were,  as  usual*  two  chwch- 
wardcns  and  four  overseers.  Before  this  year  die  parish 
had  an  attUiatii  overseer,  but  there  was  no  evidence  of  hie 
appomtment  The  parish  had  employed  an  accountant  to 
make  up  their  accounts;  and  when  a  new  rate  was  made  the 
acoonntant  vras  employed  to  draw  out  a  list  of  defaulters, 
and  sttcb  lists,  for  the  three  rates  made  in  this  y^r,  occu- 
pied 150  folio  sheets.  In  this  year  the  vestiy  allowtd  Ji 
derk  a  salary  of  502.  to  assist  the  overseer;  but  it  Was  no 
part  of  his  duty,  as  clerk,  to  do  any  business  for  which  any 
of  the  sums  above  mentioned  are  charged.  The  aflUrs  of 
diis  palish  are  managed  by  a  coromon^law  vestry;  and  at  a 
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vestry  duly  held  on  2  April,  ]8d2|  the  vestry  came  to  the 

following  resolution. 
Tne  KiKO  .  ..    i  .  ■ 

V.  "  That  m  the  present  embarrassed  state  of  the  parish  no 

C^TEE  aod    assistant  overseer  or  overseers  be  elected,  but  that  power 

be  given  to  the  present  overseers  to  call  in  what  assistance 

they  may  stand  in  need  of." 

This  was  signed  by  the  chairman  of  the  meeting,  and  re- 
mained in  the  book  in  which  the  resolutions  of  the  parish 
were  generally  entered,  and  which  each  parishioner  had 
power  to  inspect.  Under  the  authority  of  this  resolution, 
the  several  sums  hereinbefore  mentioned  were  expended  by 
the  overseers, — who  required  assistance.  The  sums  charged 
for  poundage  were  paid  to  collectors  for  collecting  moneys 
due  on  the  three  rates. 

Besides  the  general  resolution  before  mentioned,  the 
vestry,  duly  held  on  9th  September,  1831,  came  to  the  fol- 
lowing resolution,  which  was  entered  in  the  same  book. 

'^  Resolved,  that  Mr.  Harpur  be  paid  and  allowed  at  the 
rate  of  6d.  in  the  pound  upon  all  sums  collected, — including 
the  expenses  incident  to  proceedings  before  magistrates,— 
and  that  the  same  be  allowed  in  the  overseer's  accounts.*' 

Hiis  resolution  has  never  been  rescinded;  and  Harpur 
collected  the  rates,  and  was  paid  such  poundage  up  to  the 
4th  October,  1832;  and  he  also  collected  the  first  rate,  and 
received,  as  poundage,  the  sum  of  66/.  19^.  9^* 

On  4  October,  1832,  at  a  similar  vestry  it  was  resolved, 
that  a  rate  of  4«.  in  the  pound  should  be  granted  to  the 
overseers  for  the  relief  of  the  poor;  and  that  the  sum  of  4dL 
in  the  pound  should  be  allowed  to  the  overseers  for  collect- 
ing the  same.  The  rate  was  collected  by  certain  collectors, 
who  received  for  their  labour  the  above  sum  of  33/.  ]«•  Sd., 
— being  the  amount  of  4d.  in  the  pound  on  moneys  collected 
by  them  upon  the  said  rate. 

21  February,  1833.  At  a  meeting  of  the  same  vestry,  it 
was  resolved^  that  Mr.  James  Blake  and  Mr.  John  Hurford 
should  be  appointed  collectors  for  the  third  rate  for  the 
then  present  year,  and  that  they  should  be  respectively  paid 
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the  sum  of  6rf.  in  the  pound  on  the  amount  of  their  collec- 
tion, and  that  the  sum  should  be  allowed  in  the  then  over-  ^     „ 

,  ,»     r»^.  ..  .  .  The  Kino 

seer  s  accounts.       1  he  appellant  was  present  at  this  meet-  «. 

ing,  but  di^  not  sign  the  resolution.  ^^^^  *"^ 

Under  the  sanction  of  this  resolution  Blake  and  Harford 
collected  the  third  rate,  and  received  11/.  ISs.  6d,,  being  the 
poundage  on  their  respective  collections. 

All  the  sums  hereinbefore  mentioned  were  paid  by  the 
overseers  to  other  persons  for  work  bonajide  done,  and  the 
charges  are  reasonable  and  fair. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  any  of  these  resolutions  or  otherwise,  the  overseers 
had  any  authority  to  include  these  items,  or  any  of  them,  in 
their  accounts.  If  they  had  no  such  authority,  the  order 
of  sessions  to  be  confirmed.  If  they  had  such  authority, 
then  the  order  of  sessions  for  disallowing  the  same  to  be 
amended,  by  allowing  such  items  as  the  Court  shall  think 
the  overseers  had  power  to  order. 

Jeremy  and  Moody  in  support  of  the  order  of  sessions. 
The  charges  disallowed  by  the  sessions  were  illegal;  being 
for  sums  paid  by  the  overseers  for  the  doing  by  deputy  that 
which  it  was  their  duty  as  overseers  to  perform  personally. 
The  circumstances  of  the  sums  having  been  paid  for  work 
boH&Jide  done  by  others,  and  of  the  charges  being/atr  and 
reasonable,  are  immaterial.  The  fact  of  their  requiring  assist* 
ance  is  also  immaterial.  The  law  has  thrown  upon  the 
overseer  certain  duties,  and  he  is  bound  to  perform  them 
peraonally ;  or  if  he  requires  assistance,  then  he  is  bound 
personally  to  bear  the  expense  of  having  such  assistance. 
Nor  is  it  material  that  the  vestry  had,  in  point  of  fact,  au- 
thorized the  incurring  of  these  expenses,  for  the  vestry  had 
no  power  by  law  to  do  so.  If  it  is  deemed  expedient  in 
any  parish  to  call  in  assistants  for  the  purpose  of  aiding  the 
overseers  in  the  execution  of  their  office,  such  assistants  (a) 

(a)  As  to  assistant overeeera,  see      R^1..439;  7  Barnw.  &  Cressw. 
Bemieit  v.  Edwards^  I  Mann.  &     586. 
VOL.  IV.  M 
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must  be  elected  and  appointed  iti  the  manner  directed  by 

tn.  jr  59  Geo,  3,  c.   12,  s.  7(a).    Charges  for  law  expenses  in- 

V.  curred  by  the  overseers  are  allowable  on  the  ground  of  ne- 

^mImuTt.^  cessity,  arising  out  of  the  statute  of  18  &  14  Car.  11.  c.  1ft. 
Items  such  as  those  nvhicfa  the  sessions  have  in  this  case 
rejected  from  the  overseer's  acounts,  have  never  been  al- 
lowed by  the  Court.  There  were  cited,  in  the  course  of  the 
argument,  the  cases  of  Rex  v.  Welch  (b)j  Rex  v.  Glyde(c\ 
Rex  V.  The  Earl  of  Ashhumham{d),  Rex  v.  Si.  Peief^s, 
Chichester  {e)y  Rex  v.  Bird(f),  and  Rex  v.  Essex(g). 

Rogers  and  Bere^  contri.  Three  points  must  be  decided 
by  the  Court,  before  this  order  of  sessions  can  be  con- 
firmed; viz»  that  the  resolutions  of  the  vestry  are  not  bind- 
ing upon  the  parish; — that  all  the  items  disdlowed  relate 
to  the  duty  and  oiSce  of  overseers ;  and  that  a  party  not 
rated  at  the  time  of  the  expenditure  can  be  a  party  ag- 
grieved, so  as  to  entitle  him  to  object  to  the  allowance  of 
items  in  the  overseers'  account  charging  such  expenditure 
•to  the  parish.  If  any  one  of  the  items  disallowed  be  a  legal 
item,  or  if  any  one  have  been  rejected  by  the  sessions  upon 
the  objection  of  a  party  not  entitled  to  appeal,  the  order  of 
sessions  cannot  be  confirmed. 

(a)  Which  authorizes  the  inha-  rates.    The  section  then  enables 
•bitints  of  aoy  parish  in  vestry  as-  tlie  assistant  overseer  or  oreiteers 
.sembled,  to  nominate  and  elect  so  appointed  to  perform  al(  suc|i 
any  discreet  person  or  persons  to  of  the  duties  of  overseers  of  the 
be  assistant  overseer  or  overseers,  poor  as  shall  be  expressed  in  the 
and  to  determine  and  specify  the  warrant  of  appointment;  and  em- 
duties  to  be  by  him  performed,  powers  the  inhabitants,  qpoa  the 
and  to  fix  such  yearly  salary  as  nomination  and  election  by  them 
they  shall  think  fit;  and  empowers  of  such  assistant  overseer  or  over- 
any  two  justices,  by  warrant  under  seers,  to  take  security  from  him  or 
their  baadi  and  scalsi  to  appoint  them  for  the  (aithfnl  execution  of 
any  person  or  persons  who  shall  his  or  their  office, 
be  so  nominated  and  elected  to  be  (b)  1  Bott's  P.  L.  pi.  354. 
assistant  overseer  or  overseers,  for  (c)  2  Maule  &  Selw.  S23,  n. 
such  purposes,  and  with  such  sa-         (d)  9  Nolan,  P.  L.  369. 
lary  as  shall  have  been  fixed  by  (e)  l  Bott,  31. 
the  inhabitants  in  vestry,  such  sa-          (/)  2  Barn.  &  ^Ider.  522. 
lary  to  be  paid  out  of  the  poor-          (g)  4T.  R,  591. 
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h  The  resoluttoDs  of  the  vestry  are  binding  upon  the        1884. 
whole  parish.    The  vestry  in  this  parish  was  a  common     J^j^ 
Jaw  veatry,  that  is,  ao  assembly  of  the  whole  parish  met  p, 

together,  for  the  dispatch  of  the  affairs  of  the  parish.    The   ^^^^^^ 
oiajonly  present  at  such  a  vestry  have  power  to  bind  the  p,^  ^:^. 
wbqle  parish,  when  the  thing  resolved  upon  by  such  majo-  ]2[l|2rKLinii 
rity  ia  pot  in  itself  positively  illegal;  4  Bum'9  EccUnaMieal  byreaolutions 
ioM^,  9«  4  Viner'^  Abridgement ^  625;  Bogers  v.  Dave^  of  vestry. 
ii0it/(«)|  WUkiiuon  V,  Malin  (fo).    If  the  v«stry  had,  in  this 
case,  ftuthori^^  an  ^^travagant  expenditure  by  the  pariah 
oSe«r§,  it  might,  nevertheless,  have  been  disallowed  upon 
q^al  agaiost  the  overseer's  accounts.    Here  the  sessions 
bfure  found  that  the  assistance  cbaiiged  for  was  required, 
and  tb#  charges  were  fair  and  reasonable.     Some  of  the 
MMs  cited  on  the  other  side  shew  that  a  vestiy  cannot  ap- 
point officers  to  assist  the  overseers  at  Jixed  ealariei,  more 
especially  where  the  full  number  of  two  churchwardens  and 
four  overveers  huve  not  been  appointed ;  but  they  do  not 
estaUisb  the  position  that »  vestry  cannot  authorize  the  in- 
f^urring  eitp^nsa  for  such  incideNtal  uuisiawe  as  may  from 
time  to  time  be  requisite  for  the  due  perform^ce  of  the 
iutf  of  the  overseers. 

If,  The  charges  disallowed  are  not  all  of  them  for  the  Second  point: 
performance  of  duties  which  the  overseer^  are  bound  to  ^Ij^'^^^or 
perform  bjf  themselves^    Some  of  the  items  are  for  things  matters  re- 
done for  the  benefit  of  the  parish,   which  an  overseer  a^nd^offiw  of'^ 
would  not  be  bound  to  do  in  his  own  proper  person.    The  overseers. 
parish  bed,  in  this  instance,  availed  themselves  of  all  the 
gratuitous  service  which  the  law  puts  within  their  reach; 
for  they  bad  appointed  the  full  number  of  two  churchwar- 
4^n»  and  four  overseers,  and  it  is  found  by  the  sessions  that 
tho  several  sums  disallowed  by  them  were  paid  by  the  over- 
seers, wko  required  aenUemcet  for  work  bon&  fide  done  by 
other  persons.    This  expenditure  was,  therefore,  necessarily 
ineurred  by  the  overseers  in  the  execution  of  their  ofilice; 
and  they  ought,  therefore,  as  in  the  case  of  law  expenses,  to 

(a)  1  Mod.  194.  (b)  2  Cronip.  &  Jerr.  653. 

MS 
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1834.        be  reimbursed  by  the  parish.    The  cases  which  have  been 
^p:^*^*^      cited  contr'A,  are  all  distinguishable. 

9.  III.  The  appellant  was  not  entitled  to  object  to  the  al- 

<>^ER  and  lowance  of  items  of  expenditure  charged  upon  rates  to 
Third  point:  ^bich  he  did  not  contribute.  It  appears  from  the  case  that 
Competency  of  the  appellant  was  assessed  in  one  only  of  the  three  rates 
*^  '  made  during  the  year  over  which  these  overseers'  accounts 

extended.  The  act  (a)  gives  the  right  of  appeal  against  a 
rate  to  any  person  aggrieved  by  it,  or  objecting  to  any 
persons  being  put  m,  or  left  out,  of  the  rate,  or  to  the  sum 
charged  on  any  person  therein,  or  by  any  thing  doing  or 
omitted  by  the  overseers  or  justices.  It  has  been  held 
that  a  stranger  is  not  entitled  to  the  appeal  which  is  given 
by  this  act ;  and  such,  except  only  as  to  one  of  the  rates 
to  items  in  the  expenditure  of  which  he  objects,  the  appel- 
lant in  this  case  was. 

Lord  Denman,  C.  J. — ^The  first  objection  taken  is, 
that  the  appellant  was  not  a  rated  parishioner  during  the 
whole  of  the  time  over  which  the  accounts  of  these  overseers 
extend.  It  appears  that  be  was  a  parishioner  during  a  part 
of  the  time  only,  and  rated  in  only  one  of  the  rates  made 
during  the  year;  but  that  he  was  rated  on  the  25th  March, 
1833,  and  from  that  time  to  the  time  of  the  appeal. 

Now  the  question  is,  whether  he  can  be  beard  at  all  to 
object  to  items  of  expenditure  supposed  to  be  chargeable 
upon  those  rates  that  were  levied  during  the  period  when 
he  was  not  a  parishioner.  It  appears  to  me  that  he  is  at 
liberty  to  do  so,  for  he  has  an  interest  in  the  expenditure  of 
the  money  in  the  hands  of  the  overseers,  inasmuch  as  his 
own  assessment  will  be  larger  if  the  surplus  that  should  re- 
main after  the  former  assessment  is  reduced,  below  what  it 
would  otherwise  be,  by  illegal  payments.  I  therefore  think 
that  if  there  is  a  good  ground  of  appeal  against  the  ac- 
counts, a  party  who  is  a  rated  inhabitant,  is  not  precluded 
from  appealing  by  his  not  being  rated  for  the  same  period. 
(a)  J  7  Gfo.  8,  c.  38y  s.  4. 
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Then  the  question  is,  whether  the  sessions  have  done  1334. 
right  in  disallowing  the  expenses  in  question.  (His  lord- 
ship here  enumerated  the  items  stated  in  the  case.)  There 
are  some  circumstances  stated  which  go  to  make  it  appear  ^^^**  *"^ 
extremely  reasonable  that  the  overseers  should  be  allowed 
expenses  of  this  nature,  or  some  of  them,  if  not  all ;  but  the 
question^  in  the  first  place,  is,  whether  they  had  atiy  power 
to  charge  slich  expenses  against  the  parish.  A  case  may 
veiy  easily  be  supposed,  in  which  a  very  heavy  burden  is 
cast  upon  overseers  in  the  execution  of  their  office;  but 
still,  unless  the  law  has  made  some  provision  for  their  being 
paid  for  during  that  duty,  they  must  do  it  gratuitously.  I 
cannot  distinguish  in  principle  between  a  refusal  by  the 
Court  to  allow  overseers  to  receive  a  salary  for  doing  work 
which  the  law  requires  them  to  do  without  gratuity,  and  a 
refusal  to  allow  them  to  employ  other  persons  to  do  the 
work  at  the  public  expense. 

The  two  cases  amount  to  the  same  thing  in  principle.  If 
overseers  cannot  be  allowed  a  salary,  neither  can  they  be 
allowed  to  employ  another  person  at  a  salary,  for  they 
cannot  do  obliquely  what  they  are  not  allowed  to  do  di- 
rectly. Rex  V.  IVelch,  Rex  v.  Jshbumham,  and  the  other 
cases  referred  to,  are,  I  think,  not  to  be  got  over.  Those 
cases,  and  especially  what  fell  from  Lord  Tenterden  in  jRex 
V.  Gfyde,  are  quite  clear  and  decisive  upon  the  point. 

But  then  it  is  said  that  die  parish  have  authorized  this 
expenditure;  but  in  the  cases  which  have  been  cited,  and 
particularly  in  Rex  v.  Welch,  the  vestry  had,  in  the  same 
manner,  in  point  of  fact,  sanctioned  the  expenditure  which 
was  afterwards  disallowed.  It  is  not  properly  within  the 
jurisdiction  of  a  vestry  meeting,  though  duly  assembled,  to 
tax  all  the  parishioners  in  this  manner.  It  is  impossible  to 
make  this  a  matter  of  contract,  and  say,  that  because  the 
vestry  voted  that  the  overseers  should  be  allowed  to  expend 
this  money,  and  to  insert  the  items  in  their  accounts,  the 
overseers  have  a  right  so  to  do  against  any  person  who,  not 
having  been  a  consenting  party  to  that  vote,  thinks  proper 
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afterwards  to  appeal  against  it.  It  is  true  that  the  ttiajority 
of  a  vestry  may  bind  the  minority,  but  that  is  only  in 
'^y^  matters  within  the  jurisdiction  of  the  vestry  at  large.  The 
OwTsa  sad  vestry  has  not  the  power  to  impose  burdens  and  taxes  of 
fliis  kind  oa  the  rest  of  the  parish. 

It  is  not  (nor  was  ft  possible  that  it  should  be)  eontended, 
OA  the  part  of  the  officers,  that  they  can  bring  themselves 
within  the  7th  section  of  the  59  Geo.  3.  It  is'nnfertmafe 
that  tba  parish  have  not  appointed  an  assisCttit  overseer 
with  a  salary,  under  (he  authority  of  that  section.  Saeh 
wouM  have  been  the  most  wise  and  most  prudent  eoufs^ 
fer  the  parish  to  pursue. 

Thase  expenses^-^^however  reMonable  the  charges  Miy 
be,— however  necessary  the  incurring  them*  may  have  been, 
•^however  much  it  may  have  been  for  th^  beftefii  of  Ae 
pmfish  that  they  should  be  incurred,  are  not  such  as  the 
overseers  are  entitled  by  law  to  chavge  to  (he  pariisfa. 

Tauntok,  J*-^I  cannot  but  regret,  in  this  particular  in- 
sta«ice,^that  the  overseers  are  not  entitted  to  reimbursement, 
bacaose  it  is  found  that  the  charges  are  fdk  and  reasonable, 
and  that  the  dtferent  items  of  charge  were  bonft  fide  in«- 
cnrred.  Whatever  may  be  oiktjeehfpg  upon  the  subject,  the 
items  cannot  be  allowed  if  the  Court  sees  that  they  are  not 
necessarily  connected  wi^  the  execution  of  the  office  of  the 
overseers.  In  the  book  before  me  (the  Law  of  the  Relief  and 
Settlement  of  the  Poor,  by  Mr.  fVitcoeks,)  I  find  this  stated, 
which  appears  to  me  to  be  extremely  correct  and  very 
neady  wordedr  **  They  (overseers)  are  entitled  to  eharge  in 
their  accounts  whatever  they  have  spent  for  (he  pariiih 
nnder  the  direction  of  any  statute,  order  of  justices,  or 
legal  process;  whatever  they  have  bon4  fide  and  legally 
disbursed  in  relieving  paupers,  where  if  waa  their  duty  to* 
relieve,  in  providing  stock  for  the  children  of  indigent 
parents,  and  persons  having  no  means  of  gaining  a  liveli- 
hood, in  the  diposai  of  stock  for  these  purposes, — for  the 
eosts  of  ordei  s  of  mainteuanee  or  removal,  or  of  an  appeal^ 
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though  decided  against  them,  unless  they  have  been  guiltj 
of  gross  miscondnct  or  of  neglecting  to  consult  the  vestry      rru  v  ^^ 
as  to  the  propriety  of  proceeding  in  it  vrhen  there  was  con^-  v. 

venient  opportunity, — hi  repaying  the  legal  dbbursements     |JJ[][2^^, 
of  constables,  and  all  other  money  fairly  laid  out  in  the 
business  of  the  parish.'* 

Then,  with  respect  to  constables,  he  puts  instances  by 
way  of  illustration ;  ''  They  may  charge  what  they  have 
legally  paid  a  constable  in  the  parish  account,  such  as  the 
expense  necessarily  incurred  in  relieving  and  conveying 
vagrants,  but  not  the  expense  incurred  by  a  constable  in 
bringing  an  action  which  he  is  not  required  by  the  statute 
or  directed  by  the  vestry  to  prosecute.  They  may  charge 
(be  amount  of  a  salary  granted  to  an  assistant  overseer  ap- 
pomted  in  pursuance  of  the  statute,  but  not  to  an  assistant 
overseer  otherwise  appointed ;  nor  can  they  charge  a  salary, 
or  any  other  remuneration  for  their  own  services,  but  merely 
such  expenses  as  they  have  necessarily  incurred  in  the  execu^ 
tion  of  their  office.** 

All  these  different  propositions  which  I  have  read  from 
this  book,  appear  to  be  supported  by  the  cases  which  are 
diere  cited,  particularly  those  cases  which  have  been  men* 
tioned  in  the  argument  'to-day.     Now,  it  appears  to  me, 
that  none  of  those  charges  relate  to  that  part  of  the  per- 
sonal duty  of  overseers  which  it  was  utterly  impossible  for 
them  to  dischilrge  without  assistance.    I  apprehend  it  to 
be  clear  that  it  was  the  business  of  the  overseers  to  make 
the  rates,  and  not  to  employ  some  other  person,  an  account- 
ant 8lc.,  for  that  purpose.     It  would  be  a  different  thing  if, 
in  order  to  make  the  rate,  the  vestry  should  order  the  parish 
lo  be  surveyed,  and  order  the  expenses  of  that  survey  to  be 
paid«   I  tUnk  that  it  is  also  a  part  of  the  personal  duty  of  the 
overseers  to  eo/fec^  the  rate;  and  therefore  the  charge  for 
poundage  appears  to  me  to  be  altogether  without  authority. 
WHeo  a  public  officer  is  called  upon  by  statute  to  do  parti- 
cular items  of  duty,  he  must  do  them,  and  unless  the  sta- 
tute gives  a  gratuity,  he  must  do  them  without  fee  or 
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reward.  No  office  can  be  more  burdensome  than  that  of 
sheriff^  yet  the  sheriff  is  not  entitled  to  one  single  farthing 
more  than  that  which  the  different  statutes  relating  to  the 
execution  of  his  duty  give  him.  And  this  has  been  decided 
in  cases  in  which  the  not  allowing  a  greater  amount  of  re- 
muneration has  evidently  been  a  great  hardship  upon  the 
sheriff. 

Now  the  act  does  not  give  any  gratuity  for  these  duties 
which  have  been  performed  here ;  and  however  fair  and 
reasonable  the  charges  may  be,  and  however  bou&  fide  they 
may  have  been  incurred,  and  although  it  may  turn  out  ulti- 
mately upon  investigation  that  it  was  for  the  benefit  of  tlie 
parish  that  this  business  should  be  done  in  the  way  in  which 
it  was  done,  and  that  the  parties  should  be  paid,  yet  still 
that  will  not  entitle  the  overseers  to  remuneration. 


Patteson,  J. — The  sessions  have  found  that  all  the 
sums  were  paid .  by  the  overseers  to  other  persons  for  work 
bon&  fide  done,  and  that  the  charges  are  reasonable  and 
fair ;  iCnd  it  is  also  found  that  the  overseers  employed  those 
persons  by  the  desire  of  the  vestry.  The  overseers,  there- 
fore, seem  to  have  acted  altogether  bon&  fide,  and  there  is 
no  pretence  for  saying  that  the  charges  which  they  have 
made  are  unreasonable  or  improper  on  their  part,  much  less 
that  they  al-e  dishonest.  But  if  the  vestry  had  no  power  to 
authorize  them  to  act  as  they  have  done,  they  must  be  in 
the  condition  of  all  persons  who  act  under  those  who  have 
no  authority  to  put  them  in  motion,  and  they  must  take  the 
consequences  of  not  ascertaining  sufficiently  whether  the 
vestry  had  authority  or  not. 

Now  I  cannot  distinguish  this  from  the  cases  which  have 
been  cited,  particularly  Rex  v.  Welch.  I  cannot  see. how 
it  was  more  illegal  to  appoint  an  assistant  overseer,  as  in 
that  case,  than  to  appoint  collectors,  who  are  to  receive  a 
per  centage;  one  is  no  more  illegal  than  the  other,  for  they 
are  both  unauthorized.  They  seem  to  me  to  stand  upon 
the  same  footing.    Then  it  is  argued  that  the  ground  of 
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the  decisioD,  as  to  law  expenses^  applies  to  all  ca^es  where 
expenses  are  necessarily  incunred  by  overseers  in  the  execu-     jhcKnio 
tioD  of  their  office.     I  am  not  prepared  to  say  that^  sup-  v. 

posing  any  case  could  be  put  in  which  a  duty  is  cast  upon  Mamlet. 
overseers,  which  they  must  necessarily  perform,. not  by 
their  own  hands,  but  by  employing  others,  at  a  certain  ex« 
pense,  they  might  not  include  that  item  of  expense  in  their 
accounts;  but  the  point  does  not  arise  here,  because  every 
one  of  these  items  is  for  the  performance,  by  others,  of 
things  which  the  overseers  nugki  have  done  themselves,  in 
their  own  proper  person^  though  no  doubt  at  great  inconve- 
nience and  trouble.  I  do  not  see,  therefore,  how  these  are 
necessary  expenses. 

With  respect  to  the  argument,  as  to  the  power  of  the 
vestry  to  bind  the  parish;  it  is  clear  that  a  majority  of  the 
vestry,  assembled  for  any  legal  purpose,  may  bind  those  who 
are  absent;  but  here  they  had  no  power  at  all,  even  if  every 
then  inhabitant  of  the  parish  had  been  present 

Then  the  only  point  that  remains  is,  whether  or  not  the 
present  appellant  can  be  heard?  Now  if  this  were  an 
appeal  against  the  particular  rates  to  which  he  was  not 
assessed,  there  would  be  considerable  weight  in  the  objec- 
tion. It  no«where  appears  out  of  what  particular  rates  the 
accounts  are  to  be  paid.  The  sums  were  paid  generally  in 
the  course  of  the  year, — out  of  what  rates  we  do  not  know. 
It  appears  that  a  per  centage  was  allowed  on  the  collection 
of  the  rates.  That  per  centage  may  have  been  either 
retained  by  the  collector  out  of  the  particular  rate,  or  not — 
I  do  not  know.  But  even  if  it  had  been  retained^  that  ille- 
gal allowance  may  have  imposed  the  necessity  of  l^Vyitig  li 
larger  sum  in  the  next  rate. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  All 
these  items,  without  exception,  are  open  to  objection;  be- 
cause they  are  contrary  to  the  provisions  of  the  act,  which 
specifies  the  objects  and  purposes  for  which  the  rate  is  to 
be  imposed;  viz.  for  the  reUrf  of  the  poor,  and  so  on.    All 
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t8d4.        the  emrKer  cases  have  gone  striedy  upon  the  groMfd  that 

y^'^^      the  amessment  so  made  Inust  be  apptied  in  ibitt  directfoa 
TheKrao         ^    .  ,  .  ..^  ^       >.         ,  • 

9.  and  m  iio  other,  amess  a  different  mode  of  applytkig  a 

^mInle^"^  portion  of  it  be  siuthorized  by  Some  parttcdar  aet  of  par- 
liament :  and  I  have  waited  to  bear  lirhat  authority  there 
wtfs  in  this  particular  case  for  deviating  from  the  appointed 
appKcation  of  the  fmid  so  collected  and  for  sihch  purposes, 
and  none  such  has  been  cited. 

I  think  also  the  appellant  may  have  had  an  interest, 
inasmnch  as  it  does  not  appear  out  of  what  aessessment  the 
disbursements  have  been  made. 

Order  of  Sessions  confirmed. 


Doorman  v.  Jcnicins. 

Upon  a  bail-  CASE,  for  not  taking  up  a  bill  for  32/.  lOs.  with  money 
ment  withoat         .  .  *^  , 

reward,  ia  or-  which   the   plaintiff  had  given  to  the  defendant  for  that 

may  Iwj'don*^'  purpose.     The  declaration   contained  a  count  for  negli- 

by  the  bailee  gence  in  losing  321.  lOs.  entrusted  by  the  plaintiff  to  the 

benefit  of  the  defendant's   care.     Plea :   the   general   issue.     The  cause 

bailor,  such      ^as  tried  at  the  sittings  after  Michaelmas  term,   1833,  be- 

bailee  (or  t       i    ▼%  V>i     t  ^    -i  ,i  mi 

mandatary)  is  fore  Lord  Denman,  C.  J.  at  Guildhall.    The  following 

^*roM  n*'"!'^*^^  evidence  was  given  on  the  part  of  the  plaintiffs  :  The  de- 

gence.  fendant  kept  the  Auction  Mart  Coffee  House,  which  con- 

amounVto       listed  of  a  coffee-room  and   several   private  apartments, 

gross  ne^li-      together  with  a  tap-room  having  a  bar.    The  plaintiff  was 

question  for     ^^  ^^^  habit  of  frequenting  the  coffee-room,  and  on  Satur- 

An'Smi       ^^^'  ^i  1st  July,  1833,  gave  the  defendant  3«/.  10s.  for  the 

sionbyaninn-  purpose  of  taking  up  a  bill  which  would  become  due  on 

kft'mone  en-  ^^^  following  Monday.    There  was  no  consideration  for  the 

trusted  to  him  bailment  or  for  the  service,    l^be  tap-room  was  kept  open 

TOseof  taking  ^"  Sundays, — the  coffee-room   was  closed   on   that   day. 
up  a  bill,  in 

his  cash-box  in  hih  tap^room,  where  it  i^as  lost,  together  with  a  mtrch  laiger  stun  of  his 
own^  is  evidence  of  gross  n^ligence  to  go  to  a  jury« 
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The  bill  was  not  on  the  Monday  p$iA  by  the  defendant,  a^        1834. 
he  bad  engaged  to  do,  nor  was  the  32/.  10^.  returned  to 
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tike  plaiMiff.    The  defendant  had  stated  to  otie  of  the  v. 

witnessea  called  by  the  plaintiff,  that  on  the  btefvetiidrg 
Sunday  (2d  July)  he  had  unfattunatefy  left  his  cash-box 
m  the  tap^Tdom,  and  that  the  ptamtiff's  money,  togeiher 
with  about  9O0L  of  his  otpn,  httA  been  stolen  {a).  No 
efidenee  wa^  giten  as  to  the  part  of  the  tap-rootki  in  which 
tke  cash-box  had  been  phiced,  nor  as  to  the  ihanner  m 
whveb  it  bad  been  secured.  Sir  James  Scarlett,  tist  the 
defendant,  appfied  for  a  nonsuit,  on  the  ground  that  there 
was  no  evidence  of  negligente  such  as  to  charge  a  biHlee 
teiH/wAt  frtoatd:  and  ht  cited  Coggs  v.  Bernard  {b)  and 
SMdls  and  artoiher  f .  Bhckburne  (c).  The  lord  chief 
jostice,  however,  refused  to  nonsuit,  and  the  case  wettf  to 
the  jury  witfaotft  any  evidence  on  the  part  of  the  defendant. 
His  lordiihip  toM  the  jory,  that  as  the  mone^  had  beein 
deposited  withdnt  reward,  the  question  was,  whefher  the 
defeni&nt  had  been  guilty  of  grdss  negligence  iti  respect 
of  die  eastody  of  the  plaintiff's  money,  or  whether  he  had 
uaed  ordinary  care ;  and  that  gross  negligence  olily  Would 
grre  the  plamtiff  a  right  to  recover  the  sum  deposited. 
His  tordship  expressed  it  as  his  opinion  that  gross  neg- 
Kgence  was  not  in  fad  proved,  but  this  point  behig  left  to 
Ae  jory,  they  found  a  verdict  for  the  plaikitiff  for  32/.  lOs. 
Sir  James  Scarlett,  in  the  following;  term,  obtained  a  rule 
nisi  for  ^nonsuit  or  a  new  Qrial ;  against  which, 

CampheH,  A.  G.  and  R.  V.  Richards  shewed  eause. 
It  is  admitted  that,  according  to  the  rule  bid  dowtt  by  Sii* 
William  Jones {d),  ''a  bailee  who  derives  no  benefit  from 

(ii)Thisstatementy  though  made  Blackbum,  5  Taunt.- 946.     But 

by  the  defendant  himself,  was  ad-  see  Remmtl  v^  Hall,  Mann.  Dig. 

HiiaMUe  in  evidence,  because  it  9nd  edit.  376. 
formed  pari  of  the  conversation  of         (b)  2  Lord  Raym.  909. 
which  the  plaintiff  gave  evidence.  (c)  1  H.  Bla.  159. 

As  to  how  far  the  sintement  was  (d)  Jones  on  Bailments,  119. 

evidence  of  iUe/act,  see  Randh  v. 
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1834.  his  undertaking  is  responsible  only  for  gross  neglect,^  and 
that  nothing,  therefore,  short  of  gross  negligence  could  in 
this  case  have  given  the  plaintiff  a  right  to  recover  from 
the  defendant  the  money  bailed.  But  the  question  whether 
the  bailee  has  been  guilty  of  gross  negligence^  is  a  question 
of  pure  fact  which  falls  entirely  within  the  province  of  the 
jury.  The  jury  have  in  this  case  found  gross  negligence, 
and  their  finding  is  well  warranted  by  the  evidence.  Ac- 
cording to  the  defendant's  own  statement,  he  unfortunately 
left  the  box  in  the  tap-room,  which  is  an  acknowledgment 
of  negligence ;  and^  considering  the  character  of  persons 
frequenting  such  a  place,  it  is  an  admission  of  gross  neg- 
ligence. It  does  not  appear  but  that  the  box  was  left  by 
the  defendant  unlocked  and  in  the  most  exposed  part  of  the 
room ;  and  the  fact  of  the  defendant's  having  at  the  same 
time  lost  property  of  his  own  to  a  large  amount,  is  not  of 
itself  an  answer  to  the  plamtiff's  claim,  but  is  merely  a  fact 
to  go  to  the  jury  upon  the  question  whether  the  evidence 
sustains  a  charge  of  gross  negligence.  Shiells  v.  Black" 
bume  {a)  was  cited  by  Sir  James  Scarlett,  as  shewing  that 
a  bailee  without  reward,  who  takes  the  same  care  of\  the 
goods  of  the  bailor  as  of  his  own,  and  loses  both,  is  not 
liable  to  an  action  for  a  loss  of  the  goods  of  the  bailor. 
The  marginal  note  to  that  case  might  seem  to  warrant  si^ 
supposition  that  it  was  so  decided,  but  neither  the  facts  of 
the  case,  nor  the  language  of  the  judgment,  supports  such 
a  position.  The  judgment  proceeded  on  the  ground  that 
there  was  fit  fact  no  gross  negligence, — ^not  upon  the  fact 
of  the  defendant's  having  lost  his  own  goods  at  the  same 
time  with  those  of  the  bailor. 

Sir  J.  Scarlett  and  Comyn,  contrd.  The  defendant's 
Counsel  laid  down  no  proposition  of  law  whatever,  but  only 
insisted  that  it  was  incumbent  on  the  plaintiff  to  establish 
a  c/ear  case  of  gross  negligence;  and  that  it  was  not,  as 
the  plaintiff's  counsel  contended,  the  duty  of  the  defendant 
(a)  Si^  171. 
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to  discharge  himself  by  negative  evidence  from  a  presump-  1834. 
tion  of  gross  neglect  arising  out  of  the  fact  of  the  loss. 
ShielU  V.  Blackburne{a)  fully  establishes  this  position. 
[Lord  Denman,  C.  J.  Must  the  judge  define  the  meaning 
of  '^  gross  negligence,"  or — some  negligence  having  been 
proved, — ^must  it  be  left  to  the  jury  to  say  whether  the 
n^ligence  which  has  been  proved,  is  gross  negligence  or 
not  ?]  In  ShieUs  v.  Blaekbume,  the  jury  having  found  for 
the  plaintiff,  the  Court  decided  that  there  was  no  case  of 
gross  negligence.  This  may  be  assimilated  to  the  case  of 
an  action  against  an  attorney  for  negligence,  in  which  crassa 
negligentia  must  be  proved  satisfactorily  to  the  Court.  It 
is  a  part  of  the  very  essence  of  the  liability,  so  that  without 
gross  negligence  the  liability  cannot  exist.  In  ShielU  v. 
Blaekbume^  Wilson,  J.  said,  **  Where  the  undertaking  is 
gratuitous,  and  the  party  has  acted  bondjide,  it  is  not  con- 
sistent either  with  the  spirit  or  the  policy  of  the  law  to 
make  him  liable  to  an  action." 

The  verdict  is  certainly  against  the  evidence ;  and  upon 
this  point,  the  fact  of  the  defendant's  having  risked  a  much 
larger  sum  of  his  own  than  that  which  belonged  to  the 
plaintiff,  is  a  strong  circumstance. 

Taunton,  J. — ^This  case  is  certainly  one  of  some 
degree  of  doubt,  but  after  the  best  consideration  I  can 
give  the  question,  I  have  arrived  at  the  conclusion  that  the 
rule  ought  not  to  be  made  absolute.  It  is  very  properly 
admitted  that  this  being  a  case  of  bailment  for  the  benefit 
of  the  bailor  without  reward  to  the  bailee,  the  present 
action  cannot  be  maintained  without  proof  of  g^ross  neg- 
ligence ;  therefore  the  only  question  is,  whether  there  was 
any  evidence,  for  the  consideration  of  the  jury,  of  negligence 
of  that  description  ?  Now  if  there  was  any  evidence  for 
the  jury,  it  is  perfectly  clear  that  the  application  for  a 
nonsuit  cannot  be  supported,  and  it  is  to  my  mind  also 
pretty  clear  that  the  decision  of  the  jury  ought  to  be  final. 
(a)  Supri^  171. 
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ftfuch  has  been  said  about  die  nature  of  grou  nq^genc 
whether  it  is  matter  of  law  or  matter  of  fact.  I  do  not 
think  it  necessary  to  enter  into  that  abstract  question; 
indeed*  I  think  abstract  questions  in  general  aie  very  dan- 
gerous maCtens  to  pneddle  with  in  a  Court  of  Law.  That 
question,  like  all  other  questions,  must  depend  on  all  the 
oireuBistaiices  of  the  ease  considered  together.  There 
certainly  may  be  instfinces  in  which  the  question  of  gross 
negligence  consists  more  of  law  than  of  fact,  and  others  in 
which  it  consists  more  of  fact  than  of  law.  In  the  case 
of  an  action  against  an  attorney  for  negligence, 'the  question 
is  rather  matter  of  law  than  fact,  for  this  reason,  that  an 
action  against  ap  attorney  for  negligence  charges  that  the 
defendant  being  an  attorney,  find  having  undertaken  to  do 
such  and  such  business,  was  guilty  of  such  unskilfolness  or 
such  negligence  in  the  management  of  it,  that  such  and 
such  injurious  coniiequences  resulted  to  tiie  plamtiff. 
There  it  would  be  impossible  for  the  jury,  in  nineteen  eases 
out  of  twenty,  to  come  to  any  conclusion  without  being 
informed  by  the  Court  that  the  negligence  or  mismanage- 
ment of  the  defendant  was  necessarily,  in  pomt  of  law, 
attended  with  such  injurious  consequences,  so  that  thei^ 
it  consists  rather  of  matter  of  law  than  matter  of  fact 
But  ftill,  even  in  that  instance,  I  apprehend,  the  jury  are 
to  dr^w  a  conclusion  of  fact,  whether  the  attorney  was 
guilty  of  that  negligence  or  that  mismanagement  which  is 
ebargedy  and  which  is  the  gist  of  the  action.  In  an  action 
against  a  «i#rgeeii,  for  negligence,  it  is  more  matter  of  Amt 
than  of  law ;  for  what  law  can  there  be  in  the  question 
v^hsther  pf  such  apd  such  conduct,  charged  to  be  mi»p 
management  or  negligence,  the  defendant  was  or  was  not 
guilty  f  That  is  a  matter  for  the  consideration  of  the 
jury,  who,  upon  hearing  the  evidence,  must  draw  their 
nwn  conclusions  from  it  (  so  that  there  it  is  more  matter 
of  fact  than  matter  of  law.  Here  I  should  say,  under  all 
the  circumstanoes,  thut  the  question  was  a  matter  of  fiict 
to  be  tried  by  a  jury,  mor^  than  matter  of  law.    The  cir- 
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cumstancea  are  extremely  simple-rrThis  defendant  received        18S4. 
a  aum  of  inouey  to  be  taken  care  of,  to  be  securely  kept     ^^^^ 
by  bim   for  the  benefit  of  the  plaintiff.    What  ig  the  care  y, 

or  careleaaneas  which  he  exercises  i    Being  the  keeper  of     ^^^^^^^' 
a  public-house,  be  puts  this  with  money  of  his  own  (which 
I  think  is  a  perfectly  immaterial  circumstance)  in  a  box  in 
tbs  pubtie  tap^room  of  this  public-house.    The  evidence 
is  certainly  opt  so  dear  and  explicit  as  it  might  be«  because 
it  would  ba  much  more  satisfactory,  ia  adopting  a  conclu- 
lioo  eilber  the  one  way  or  the  other,  to  know  in  what  ttate 
aad  etmdition  that  box  was ;  to  know  in  what  part  of  the 
tfp  it  was  placed^  and  what  access  strangers  had  to  it; 
b^caiis^  I  should  think  that  if  it  had  appeared  that  the 
defendant  bad  put  ii  into  a  bos  and  locked  that  box,  and 
pnt  it  into  a  safe  plac$  in  the  tap-room,  there  would 
have  beep  no  negligence;  because  a  thief  might  then 
as  well  h«|ve  got  to  it  in  An  upper  chamber  of  the  house 
as  in    the   t^pnrooni,  though  certainly  there  would   be 
grefMier   cpportunUy  for  the  money  being  stolen  in  the 
pnblic  tap^room  than  in  n  private  chamber  i  but  I  am  not 
prepared  to  s^yi  if  the  money  had  been  properly  se^ 
cured  in  the  tap^roogi,  t^at  any  negligence  could  be  justly 
chargeable  against  the  defendant.    But  it  is  contended 
that  this  is  not  prim^  facie  evidence  of  negligence,  calling 
for  an  ^ntwer  i|t  the  trial    Now  if  there  was  no  negli^ 
gence  ftnder  the  circunistance  of  leaving  thi«  in  the  tap<- 
room,— if  it  wa^  taken  proper  care  of,  and  locked  up,— the 
defendant  htid  the  best  knowledge  of  those  circumstances, 
and  naight  h^ve  proved  them,  thereby  exonerating  himself 
frofu  the  present  action*    I  think  it  must  be  taken,  in  the 
absence  of  i|ny  such  proof,  that  flucb  proof  wa$  not  given 
bep«fi«e  it  CQuU  not  be  given,    I  think  therefore  that  there 
WM,  under  nil  the  pircnmstpnpes  of  thii  case,  a  primd  facie 
proof  of  groM  negligence,    (irw  negligence  differs  only 
in  degree  from  common  negligence ;  it  only  meana  a  greater 
degr0e  pf  negligence,  ^^  contra-distinguished  from  the  com- 
mon degree  of  negligence.    Sir  James  Scarirtt  has  cited  a 
case  which  bai  certainly  raised  sonie  degree  of  doubt  in  the 
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1834.  mind  of  the  Court — I  mean  Shielk  v.  Blackburne.  It  is 
argued  that  in  that  case  the  Court  treated  the  matter  as  a 
question  of  law,  and  that  they  set  aside  the  verdict  because 
they  were  of  opinion^  in  point  of  law,  that  what  was  alleged 
against  the  defendant  (that  he  entered  the  goods  as  wrought 
leather  instead  of  dressed  leather)  was  a  question  of  law, 
and  the  jury,  having  mistaken  the  law,  gave  a  wrong  ver- 
dict. I  do  not  view  the  decision  in  that  light ;  I  think 
that  decision  was  nothing  more  than  this — that  the  jury 
came  to  a  conclusion  upon  the  circumstances  there  proved, 
that  the  defendant  had  been  guilty  of  gross  neglig^ence,  and 
not  a  venal  mistake;  which  conclusioui  the  Court  were 
of  opinion,  was  a  wrong  conclusion  drawn  from  the  circum- 
stances of  the  case.  They  seem  to  have  thought  that  a 
merchant's  making  a  mistake  like  that,  was,  in  point  of 
fact,  not  to  be  considered  as  gross  negligence,  and  under 
that  conclusion  they  set  aside  the  verdict  of  the  jury,  which 
was  founded  on  an  opposite  view  of  the  circumstances. 
That  case,  I  think,  will  not  stand  against  the  conclusion  to 
which  I  have  come.  Undoubtedly  it  does  not  appear  from 
the  report  of  that  case,  how  it  was  treated  at  the  trial, 
or  what  was  the  direction  to  the  jury.  The  report  merely 
states  the  declaration,  and  that  a  rule  had  been  prayed,  and 
then  gives  the  arguments  of  counsel ; — but  I  do  not  think 
there  is  any  thing  in  that  case  which  lays  it  down  as  a  rule 
that  in  every  instance  the  question  of  negligence  is  to  be 
considered  a  matter  of  law,  not  a  matter  of  fact.  Undoubt- 
edly, in  point  of  practice,  whether  it  be  right  or  wrong,  the 
usual  course  of  proceeding  is  to  put  it  to  the  jury,  whether 
they  think  there  is  such  a  case  of  negligence  proved  as 
entitles  the  plaintiff  to  a  verdict,  that  is,  such  a  case  of 
negligence  as  the  plaintiff  has  alleged  in  his  declaration ; 
for  if  negligence  were  not  sufficiently  alleged,  the  defendant 
might  move  in  arrest  of  judgment,  but  the  jury  are  to  say 
whether  the  facts  charged  are  proved. 

I  think,  therefore,  in  this  instance,  that  it  is  a  matter  of 
feet  which  has  been  determined  upon  by  the  jury.  It  is 
not  necessary  to  decide  any  thing  up<m  the  law  of  the  case 
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more  than  to  say  that  the  conclusion  to  which  the  jury  have 
come  is  a  right  one. 

Patteson,  J. — This  being  an  action  against  a  bailee 
without  reward,  it  is  admitted  on  all  hands  now  (which,  I 
confess,  when  the  rule  was  moved  for  I  thought  was  not  the 
case,)  that  the  defendant  cannot  be  liable  unless  he  is  guilty 
of  gross  negligence.  There  is  therefore  no  dispute  about 
the  law.  The  difficulty  which  arises  is  as  to  what  is  gross 
negligence ;  and  (for  that  is  the  material  point)  who  is  to 
decide  that ; — whether  it  is  a  question  for  the  jury,  or  whe- 
ther it  is  to  be  decided  by  the  Court.  If  it  is  a  question 
to  be  decided  by  the  Court,  and  there  was  no  evidence  to 
satisfy  the  mind  of  the  judge  that  there  was  gross  negli* 
gence,  of  course  there  ought  to  be  a  nonsuit,  though  it  does 
not  appear  that  the  question  of  the  nonsuit  was  reserved. 
If,  on  the  other  hand,  it  was  a  question  for  the  jury,  I  can- 
not entertain  any  doubt  but  that  there  was  something  here 
to  go  to  the  jury.  I  quite  agree  that  the  evidence  must  be 
given  by  the  plaintiff;  that  the  onus  lies  on  him  to  shew  that 
there  was  gross  negligence.  But  there  certainly  was  some 
evidence  for  the  jury ;  because  it  appears,  by  the  admission 
of  the  defendant  himself,  that  the  money  had  been  committed 
to  his  charge,  and  that  it  had  been  lost,  together  with  some 
of  his  own,  having  been  unfortunately  left  in  a  box  in  the 
tap-room  on  the  Sunday,  when  it  was  lost;  which  tap-room, 
it  seems,  was  open  on  a  Sunday,  all  the  rest  of  the  premises 
being  shut.  Now,  if  the  jury  are  to  determine  the  ques- 
tion, it  seems  to  me  that  these  are  facts  which  must  go  to 
them  for  their  determination.  Therefore  I  think  it  is  quite 
clear  there  cannot  be  a  nonsuit. 

Now,  upon  the  abstract  question,  whether,  in  general, 
negligence  is  a  question  for  the  jury  or  for  the  Court,  I  do 
not  think  it  necessary  for  us  to  come  to  any  determination  in 
this  particular  instance,  because  this  is  a  question  unmixed 
with  any  point  of  law  of  any  kind ;  and  being  a  question  as 
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to  the  conduct  of  a  party  in  the  ordinary  course  of  transact 
tions,  it  seems  to  me^  that  in  this  particular  case,  at  all 
events,  it  was  a  question  for  ihe  jury. 

The  general  question,  I  confess,  is  one  which  I  approach 
with  great  difficulty.  Indeed  I  do  not  know  any  question 
more  difficult  than,  where,  upon  what  are  called  mixed 
questions  of  law  and  fact,  the  province  of  the  jury  ends,  and 
that  of  the  Court  begins.  It  is  exceedingly  difficult;  and  I 
should  be  sorry  to  be  supposed  to  lay  down  any  rule  upon 
the  subject  on  this  occasion.  The  doubt  which  has  been 
raised  in  my  mind  has  been  principally  occasioned  by  the 
case  of  Shiells  v.  Blackbunie,  which  at  first  I  could  not 
distinguish  from  this ;  because  it  seems  there  that  the  facts 
which  were  proved  in  evidence  admitted  of  no  dispute,  viz., 
that  the  defendant  had  been  employed,  without  reward,  to 
make  a  certain  entry  at  the  custom-house;  that  he  made  that 
entry  of  the  goods  of  the  plaintiff  along  with  goods  of  his 
own,  and  had  made  it  wrongly,  by  reason  of  which  all  the 
goods  were  seized;  and  therefore,  whether  the  defendant 
was  liable  or  not,  must  have  depended  on  the  question 
whether  these  acts  amounted  to  gross  negligence.  Now,  if 
the  jury  were  the  persons  to  whom  that  was  left  in  the  first 
instance,  we  do  not  know  under  what  direction  it  was  left ; 
for  the  report  only  says  that  a  verdict  was  found  for  the 
plaintiff,  but  it  does  not  say  what  direction  the  judge  gave, 
or  whelher  he  deemed  the  facts  to  amount  to  evidence  of 
gross  jMigligenee.  What  he  did  on  the  occasion  does  not 
appear  in  the  report.  All  that  appears  is,  that  upon  the  mat- 
ter being  brought  before  the  Court,  on  a  motion  for  a  new 
trial,  the  Court  held  that  it  did  not  amount  in /act  to  gross 
negligence.  I  take  it  the  reason  of  that  was,  that  the  Court 
held,  that  under  those  particular  circumstances,  the  question 
of  fact  of  gross  negligence  was  wrongly  decided  by  the 
jury,  and  therefore  they  sent  it  back  to  another  trial.  I 
looked  to  see  whether  the  pleadings  were  set  out  there ;  for 
I  think  it  is  not  impossible  that  the  pleadings  were  so 
framed  that  it  was  a  question  for  the  Court  upon  the  decla- 
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ration  itself.  I  do  not  know  how  that  is ;  for  the  pleadings 
are  not  set  out  so  as  to  enable  me  to  judge. 

Upon  the  general  question^  it  appears  to  me,  that  this  be- 
ing a  question  for  the  jurjf^  there  could  be  no  nonsuit. 

The  next  point  is,  whether  it  was  left  properly ;  for  I 
understood,  when  the  motion  was  made,  that  one  question 
was,  whether  my  lord  had  left  it  to  the  jury  as  a  case  of 
gross  negligence.  Certainly  the  impression  on  my  mind 
was,  that  it  was  intended  to  be  stated  that  my  lord  had  left 
it  to  the  jury  not  as  a  question  of  gross  negligence,  but  that 
his  lordship  had  stated  that  the  defendant  would  be  liable, 
unless  he  had  taken  that  care  of  the  money  which  any  rea- 
sonable  man  might  be  supposed  to  take  of  his  own.  Now, 
the  care  which  a  reasonable  man  might  be  supposed  to  take 
of  his  own,  may  be  a  very  good  criterion  as  to  gross  negli- 
gence, but  they  are  not  precisely  the  same  things ;  and  it 
was  upon  that  point  the  rule  was  granted.  But  it  now 
appears,  upon  the  whole  of  this  discussion,  that  my  lord 
left  it  to  the  jury  as  a  question  of  gross  negligence ;  that 
he  told  the  jury  he  did  not  himself  see  sufficient  evidence 
to  satisfy  him  that  there  was  gross  negligence,  and  that  what 
he  said  with  respect  to  taking  that  care  which  a  man  must 
ordinarily  be  supposed  to  take,  was  merely  by  way  of  illus- 
tration.  I  do  not  see  that  it  was  at  all  wrongly  left  to  the 
jury;  and  as  I  think  it  was  in  this  instance  a  question  for 
the  jury,  I  cannot  say  that  we  ought  to  disturb  that 'verdict. 
Whether  I  should  have  come  to  the  same  conclifdion,  is  a 
question  upon  which  it  is  unnecessary  to  say  a  word. 
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Williams,  J. — It  is  certainly  a  question  of  very  consi- 
derable importance  how  far  in  this  particular  case,  without 
travelling  out  of  it,  my  lord  ought  to  have  stated  his  opinion 
that  from  the  facts  gross  negligence  was  not  made  out,  or 
was  justified  in  leaving  the  question  to  the  jury.  There  is 
no  rule  of  law  which  requires  a  judge  beforehand  to  esti- 
mate what  is  or  is  not  gross  negligence,  and  I  apprehend  that 
no  man  living  would  be  able  to  lay  down  any  rule  whateveri 
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1884.        because  who  can  say  where  negligence  ends  and  gross  neg* 
j^"^      ligence  begins  ?  (a)     That  is  a  matter  to  be  submitted  as  a 
V.  question  of  fact  for  the  consideration  of  the  jury,  and  it 

^***''      seems  to  me  clearly  that  it  was  properly  so  submitted. 
Reference  has  been  made  to  the  case  of  Shiells  v.  Black- 
burne,  in  which  it  does  not  appear  in  what  way  the  question 
was  left  to  the  jury.     I  have  before  me  two  cases,  which 
are  cases  of  gross  negligence.     One  is  a  case  of  an  action 
against  an  attorney,  where  it  is  old  and  familiar  doctrine 
that  the  action  cannot  be  maintained  but  on  the  ground  of 
crassa  negligentia ;  Reece  v.  Righy  {b) ;  in  which,  after  the 
facts  had  been  gone  through,  the  lord  chief  justice  left  it 
to  the  jury  to  say,  whether  from  those  circumstances  the 
defendant  had  used  reasonable  care  and  diligence  in  not 
previously  ascertaining  certain  facts.     So  that  in  that  case 
(which  is  a  case  of  gross  negligence)  the  learned  judge  did 
not  take  it  from  the  jury  and  pronounce  his  opinion,  but 
left  the  facts  of  the  case  for  their  consideration,  in  order 
to  ascertain  whether  or  not  in  their  judgment  gross  negli- 
gence had  been  committed.     In  an  earlier  case,  Moore  v. 
Mourgue  (c),  which  was  bh  action  by  a  merchant  against  his 
agent,  for  negligence  in  not  insuring  goods,  tried  before 
Lord  Mansfield  at  Guildhall,  a  motion   for  a   new  trial 
having  been  made,  his  lordship  reported  that  he  had  left  it 
to  the  jury f  with  a  direction  that  if  they  thought  there  was 
gross  negligence,  or  that  the  defendant  had  acted  mal&  fide, 
they  should  find  for  the  plaintiff.     So  that  in  this  case  also 
it  clearly  appears  that  it  had  not  been  taken  by  his  lordship 
into  his  own  hands,  under  any  general  notion  that  what  is  or 
is  not  gross  negligence  in  law  was  a  question  to  be  decided 
by  himself,  but  left  as  a  question  of  fact  for  the  consider- 
ation of  the  jury.     He  so  reports;  and  with  that  direction 
of  Lord  Mansfield,  as  with  that  of  Lord  Tenterden,  no  fault 
was  found.     Therefore  in  those  cases,  which  are  expressly 
upon  the  point  of  gross  negligence,  the  judges  did  not  take 

(a)   And  see  Professor  Story's         (6)  4  Bam.  &  A.  202. 
notes  to  the  American  edition  of         (c)  Cowp.  479. 
Jones  on  Bailments. 
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upon  them  to  ascertain  the  point  as  a  question  of  law^  but  1834. 
left  it  as  a  question  of  fact  for  the  consideration  of  the  jury. 
It  seems  to  me  therefore  to  be  perfectly  clear  that  it  is  im- 
possible, upon  facts  of  this  nature,  for  the  judge  to  pro- 
nounce any  rule  of  law,  but  tiiat  the  question,  whether  the 
negligence  proved  is  ordinary  or  gross,  must  of  necessity 
be  submitted  to  the  jury. 

The  other  question  is  one  of  far  less  importance,  viz., 
whether  or  not,  under  the  particular  circumstances  of  the 
case,  there  was  evidence  of  that  description  ;  and  it  appears 
to  me  that  there  certainly  was.  Whether  there  was  enough 
to  satisfy  my  mind  or  not,  is  another  question.  No  man  can 
lay  down  any  rule  upon  that  subject ;  some  minds  are  satis* 
fied  with  more,  others  with  less  evidence.  Unquestionably 
there  was  some  evidence.  It  appears  that  one  part  of  the 
house  was  shut  on  a  Sunday,  the  other  part  open,  and  fre- 
quented by  people  not  of  the  best  description.  Can  it  be 
said  that  the  fact  of  putting  the  money  in  the  more  exposed 
part  of  the  premises,  instead  of  in  the  more  secret,  unfre*^ 
quented,  and  retired,  part  of  the  house,  on  that  day,  was  not 
a  circumstance  to  go  to  the  jury  as  evidence  of  negligence  ? 
I  cannot  say  what  conclusion  /  should  come  to  on  this 
point;  but  was  there  not  evidence  for  the  jury?  There 
were  some  points  left  in  uncertainty ;  whether  it  was  in  a 
box  uncovered,  or  whether  it  was  in  a  box  that  was  locked, 
or  in  what  state  it  was,  does  not  appear ;  but  that  is  of 
infinitely  less  importance,  for  it  seems  to  me  there  was  some 
evidence  which  his  lordship  was  bound  to  leave  to  the  jury, 
and  that  he  could  not  pronounce  an  opinion,  in  point  of 
law,  whether  there  was  gross  negligence  or  not. 

Lord  Denman,  C.  J. — I  thought  this  a  case  in  which 
negligence,  on  the  part  of  the  defendant,  was  clearly  proved 
in  the  first  instance — that  is,  some  degree  of  negligence ; 
and  1  thought,  and  still  think,  that  it  is  utterly  impossible  for 
soy  judge  to  take  upon  himself  to  say  whether  that  negli'^ 
gence  is  gross  or  otherwise.    That  must  depend  upon  the 
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knowledge  of  the  jury  upon  all  the  facts  of  the  case,  and 
the  circumstances  under  which  the  supposed  negligence 
had  been  committed.  I  therefore  felt  myself  bound  to 
submit  the  case  to  the  jury.  I  entirely  accede  to  the  law 
laid  down  in  Shiells  v.  Blackbume;  but  it  seems  to  me 
there  is  in  that  case  no  lata  laid  down,  except  that  a  bailee, 
under  the  particular  circumstances  of  that  case,  was  not  lia- 
ble. There  was  not  one  word  said  to  shew  that  the  judge 
is  to  decide  the  question  of  gross  negligence,  or  to  prevent 
the  jury  from  deciding  the  question  on  the  facts  proved 
before  them.  With  regard  to  whether  the  negligence  was 
really  gross,  I  certainly  did  not  take  the  same  view  at  the 
trial  that  the  jury  did,  and  I  pressed,  as  strongly  as  I  could 
upon  them,  my  view  of  the  case,  that  it  was  not  gross  negli- 
gence, and  certainly,  at  the  moment  they  began  to  deliberate, 
I  should  not  have  agreed  to  their  verdict ;  but  whether,  if  I 
had  heard  all  that  they  had  to  say,  with  the  knowledge  and 
experience  which  they  might  bring  to  bear  upon  the  point, 
I  should  have  been  of  that  opinion,  is  another  question. 
Probably  I  might  have  altered  my  opinion;  but,  at  all 
events,  that  point  was  for  the  decision  of  the  jury. 


Rule  discharged. 


In  an  action 
of  debt  for 
goods  sold 
and  delivered, 
the  defendant 
pleaded  nun- 
quam  indebi- 
tatus . — Held, 
that  he  coald 
not  give  in 
evidence,  un- 
der this  plea, 
that  the  goods 
were  sold  on 
credit  which 
had  not  ex- 
pired. 


Edmunds  v,  Harris. 

Debt,  for  goods  sold  and  delivered.  Plea :  that  the  de- 
fendant never  was  indebted  in  manner  and  form  as  in  the 
declaration  alleged.  At  the  trial  before  the  under-sheriff  of 
Middlesex,  the  defendant  proposed  to  shew  that  the  goods 
had  been  sold  upon  credit  which  had  not  expired.  The 
under-sheriff  was  of  opinion  that  this  evidence  was  inad- 
missible, and  refused  to  receive  it.  A  verdict  was  found 
for  the  plaintiff.  In  this  term  Mansel  obtained  a  rule  nisi 
for  a  new  trial,  on  improper  rejection  of  evidence. 

Busby  now  shewed  cause.    The  defence  attempted  to  be 
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set  up  was  inadmissible.  The  rule  (a)  is  this: — "  In  actions 
of  debt  on  simple  contract,  other  than  on  bills  of  exchange 
and  promissory  notes,  the  defendant  may  plead  that  *  he 
never  was  indebted  in  manner  and  form  as  in  the  declara- 
tion alleged ;'  and  such  plea  shall  have  the  same  operation  as 
the  plea  of  ^'non  assumpsit"  in  indebitatus  assumpsit;  and 
all  matters  in  confession  and  avoidance  shall  be  pleaded 
specially,  as  directed  in  actions  of  assumpsit."  On  reference 
to  the  rule  as  to  the  plea  of  uon  assumpsit^  in  an  action  for 
goods  sold  and  delivered,  it  appears  that  such  a  plea  would 
operate  as  a  denial  of  the  sale  and  delivery  only.  It  was 
said  at  the  trial — True,  the  goods  have  been  sold  and  deli- 
vered, but  the  period  of  credit  has  not  expired.  That  de- 
fence however,  under  this  issue,  is  of  no  avail ;  for  the 
object  of  the  new  rules  is,  that  every  matter  of  confession 
and  avoidance  (6)  should  be  specially  pleaded.  The  issue 
joined  only  raises  the  question  whetlier  or  no  the  goods 
were  in  fact  sold  and  delivered.  If  the  defence  had  been, 
payment  at  the  time  of  the  delivery,  the  defendant  could 
not,  under  the  plea  of  non  assumpsit,  have  availed  himself 
of  it.  Had  a  bill  of  exchange  been  given  which  had  not 
become  due,  that  must  have  been  specially  pleaded.  If 
such  evidence  as  this  is  admissible  under  this  plea,  all  the 
evils  will  be  let  in  which  the  new  rules  were  intended  to 
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(a)  H.T.  4  WilL  4,  ante,  iii.  8. 

{b)  The  defence  set  up  was  not 
matter  in  confeuion  and  avoidance, 
but  in  deniaL  It  was  a  denial  of 
the  sale  modo  et  fornift, — a  denial 
of  tuck  a  sale  as  would  give  the 
plaintiff  even  a  prim&  facie  right  of 
action.  It  was  not  true  that  the 
defendant  ever  was  indebted  vi7/iin 
ike  meaning  of  the  declaration.  The 
defendant  could  not  have  pleaded 
in  eonfasian  and  avoidance  with- 
out admitting  all  that  was  expressly 
or  impliedly  contained  in  the  de- 
claration,—without  admitting  that 
the  goods   were  sold  for  money 


payable  before  action  brought.  If 
the  declaration  had  thewn  that  the 
debt  demanded  was  payable  at  a 
day  not  yet  arrived,  it  would  have 
been  error.  The  difficulty  in  the 
present  case  seems  to  have  arisen 
from  the  circumstance  that  the 
generality  in  declaring,  introduced 
during  the  last  century,  remains, 
whilst  generality  in  pleading  is 
taken  away.  The  effect  of  this 
will  often  be,  as  was  perhaps  the 
case  here,  to  entitle  a  plaintiff  to 
recover  without  having  a  cause  of 
action. 
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remedy.    The  object  of  those  rules  was,  that  the  plaintiff 
should  know  the  defence  intended  to  be  set  up. 

Mansel,  b  support  of  the  rule.  The  object  of  the  new 
rules  is  to  laj  down  two  principles ;  first,  that  the  general 
issue  denies  that  which  is  the  right  of  action;  secondly, 
that  matters  of  confession  and  avoidance  shall  be  specially 
set  forth.  The  cause  of  action  in  the  declaration  must  be 
proved  in  every  material  respect :  if  untruly  stated,  the  va- 
riance  may  be  given  in  evidence  under  the  general  issue. 
In  the  present  case  the  declaration  alleges  that  the  defend* 
ant  is  indebted  to  the  plaintiff  for  goods  sold  and  delivered, 
to  be  paid  for  on  request,  and  that  thereby  an  action  hath 
accrued.  There  was,  however,  no  complete  cause  of  action 
when  the  writ  was  sent  out,  because,  though  the  goods 
were  admitted  to  have  been  delivered,  the  evidence  tendered 
on  the  part  of  the  defendant  went  to  shew  that  the  time  had 
not  arrived  for  the  payment  of  the  price.  A  defence  of 
payment  would  be  different  from  this,  because  that  admits 
a  sale  and  delivery  upon  the  terms  of  immediate  payment 


Lord  Denman,  C.  J. — The  goods  were  sold  and  deli- 
vered, and  those  facts  alone  are  denied  by  the  plea.  This 
is  just  the  sort  of  case  which  these  rules  were  intended  to 
remedy. 

Taunton,  J. — I  am  of  the  same  opinion.  If  the  agree- 
ment  was  to  pay  at  a  future  day,  that  matter  should  have 
been  specially  pleaded. 


Patteson,  J.,  concurred. 


Rule  discharged  (a). 


(a)  In  the  outer  Court  Little- 
dale,  J.,  had  held  the  evidence  ad- 


missible ;  but  he  referred  the  par- 
ties to  the  full  Court. 
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The  King  v.  George  Shepherd.  ^^v^ 

Indictment  against  shepherd  as  one  of  the  high  In  a  borough 

constables  of  the  borough  of  Marlborough,  in  the  county  ^^^^^J^  ^^ 

of  Wilts,   for  disobeying  an  order  of  the  justices  at  the  granted  by 

quarter  sessions  for  that  county,  commanding  him  to  issue  the  borough' 

his  warrant  to  the  overseers  of  the  several  parishes  in  that  justices  shall 

borough   to  collect  and  levy  9/.  14..  for  the  purposes  of  j^'lI'dSn'^ 

the  county  rate   for  the  said  county.     Plea :   not  euilty.  ™«demea- 
4.    ^1^.,.-         n     ^       -r  ,-rv  ^       J    nors,  without 

At  the  trial  before  Parke,  J.,  at  the  Devonshire  spring  jurisdiction  in 

assizes,   1831,  a  verdict  of  guilty  was  taken  by  consent,  S^thecow- 

subject  to  the  opinion  of  the  Court  upon  the  following  tv  iustices 

case ;  in  which  all  the  formal  acts  stated  in  the  indictment  Jomirtheli. 

are  to  be  taken  as  found  by  the  iury,  the  question  beinc  ^^^^^^  ^*^^>»^ 
-.^«c      -1*    *u  2«^L  .       .  ^  the  borough; 

confined  to  the  patoer  of  the  county  justices.  and  in  which 

4  Jae.  2  (1688).    Inspeximus  and  confirmation  of  charter  *  b<>ro"Kf»-n^e 
-  Elf  !_•  i_         ^  apphcable  to 

of  18  jB>/ir.,  which  confirmed   the  previous  charters,  and  the  purposes  of 

granted  to  the  borough  of  Marlborough  to  be  thence-  wMTmdbt 
forth  a  free  borough  incorporate  by  the  name  of  ^  The  fore  the  pass- 
Mayor  and  Burgesses  of  the  Borough  and  Town  of  Marl-  s^fstf-t^' 

borough,  in  the  County  of  Wilts."    "  The  Mayor,  8cc."  to  ^^^^7  J«^*- 
,        ,     J         ...         ,  _      ,  ,      ,       ,  'ices  have  no 

be  a  body  politic  and  corporate  by  that  name;  to  plead  and  power  to  order 

be  impleaded  by  that  name ;  to  have  a  common  seal ;  to  ^®  levying  of 
^  a  county-rate, 

have   power  to   purchase   and  receive  lands,  &c.     The  although,  by 

queen  further  granted   to  the  mayor  and  burgesses,  and  SiaJter^^rfie 
their  successors,  that  they  might  have  for  ever  a  common  borough  brings 
gaol  within  the  borough,  safely  and  securely  there  to  keep,  th^  county.^** 
by  the  said  mayor  and  burgesses  or  their  deputies,  all 
persons  to  be  from  time  to  time  apprehended  or  takeq 
within  the  same  borough,  and  all  other  persons  for  any 
cause  happening  to  be  sent  to  the  said  prison  or  gaol,  until 
they  should  be  delivered  therefrom  according  to  form  of 
law.     And  that  it  should  be  lawful  to  the  same  mayor  and 
burgesses,   at  their  pleasure,   thenceforth,   from  time   to 
time,  to  send  prisoners  who  should  happen  to  be  appre- 
hended for  treason,  murder,  folony,  or  suspicion  of  folony, 
unthin  the  said  borough,  to  the  common  gaol  of  the  county 

TOL.  IV.  o 
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1884.        of  Wilis,  commanding,  and  by  the  tenor  of  these  presents 
firmly  enjoining,  the  keeper  of  the  same  gaol  for  the  time 
l)0U)gi  the  same  prisoners,  and  every  of  thein,  from  tipe  to 
SiBFSBBv.    tiQi^  iQ  receive,  apd  safely  aqd  securely  keep  them  tb^e 
until  they  should  be  therefrom  deliv^ed  according  to  form 
of  law.    And  further,  that  the  siiid  mayor  and  burgosses 
should  have,  bold,  receive,  and  enjoy,  courts  l^et^  law 
days,  courts  of  pie-pouder,  fiues,  amer<;iamaqts,  views  of 
frankpledge,  waifs,  estrays,  &c,,  as  they  bad  previously 
held,  received,  and  enjoyed,  by  charter  or  prescription. 
And  further,  that  the  mayor  for  the  time  being  and  fwo 
other  burgesses  of  Marlborough,  to  be  nup^ed  by  the 
mayor,  or  two  of  them  (of  whom  the  m^or  to  be  ope) 
should  be  ju$iice$  of  the  queen,  her  heirs  ^nd  sucpessorSf 
to  keep  the  peace,  and  lu  do  and  execute  aU  other  tbii^s 
V>hich  to  a  justice  of  ih»  peace  iu  any  of  fhe  couuties  of 
Ungland  pfrtain  (a  be  done  (md  executed  for  the  good  keep- 
ing of  the  peace,  and  for  the  quiet  rule  an()  safe  government 
of  the  queen's  people^  and  to  ke^p  ^ii4  cau^e  to  b^  kept 
all  and  singular  their  articles  within  the  borpiigh  afore^d, 
according  to  the  force,  form>  apd  effect  of  the  statutes  ap^ 
ordinances  therenpon  passed,  s^nd  \o  punish  qH  t)iQs^  who 
should  be  found  acting  or  offending  against  the  forp^  and 
effect  of  the  statutes  and  ordinances  fifor^aid,  according  tQ 
the  law  an4  custom  qf  the  kingdom  of  Englfinf],  ^s  fyUjf 
and  entirefy,  and  in  a$  ample  numner  and  farm  as  JM^tiw 
of  the  peac$  in  the  county  qf  Wilts  or  elsewhere  vnffiin  the 
Ungdam  of  England  had  theretofore  done  (ir  exercised,  pr 
should  thereqfter  do  or  exercise,  ^t  qf  the  bor^vigh  ^ni 
liberties  aforesaid  §  so,  npi^rtheless,  that  the  said  justices  qf 
the  peace  within  the  borough  dud  tg^n  of  MiirfbqrQugh  for 
the  time  being  did  not  proceed  to  the  determinatm  qf  (iny 
FBtQNY,  without  the  special  mandate  of  the  queen,  her  heir^ 
and  successor^.    And  further,  tb^t  the  mi^yor  sbould  \k^. 
escheator  and  coroner,  apd  clerk  of  the  market  within  the 
^aid  borough,  and  that  he  might  do  and  es^ecute  all  things 
which  to  those  offices  belong  within  the  borongh.    Am}  that 
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110  Qti^r  juUtce^  escheaior,  coroner,  or  clerk  c/  the  market,        1Q84« 
of  thg  que^rij  her  heirs  and  $ucceuorss  into  the  9aid  boroHgh^    tT^i^ 
or  tkt  precincts  qf  the  same,  should  in  anytvise  ent^r  or  v, 

tntfotmt  themselves  or  himseff  there  to  do  and  execute  of^    S9«?uu9. 
thing  there  which  to  the  office  of  justice,  escheator,  or  ^erk 
of  tk^  market  pertains,  there  to  be  done  and  performed. 

The  tniijor  and  hm^eaaes  act  aa  justices  ^itbin  th^ 
boffougb.  Tb9  county  imgistratea  exercise  no  JMrisdi^tiail 
witbio  tbe  borougb.  The  practice  is«  and  alwaya  baa 
been,  to  cause  the  warrants  of  the  county  magistratea  to 
be  bucked  I9  the  borough  justices.  They  bold  qu^er 
s^Miopit  Tberf»  is  a  borough  gaoU  Prisoners  9re  occa* 
siopnUy  placed  there  previously  to  examinatioUi  A  9urgeQ0 
ia  paid  for  att^ding  tbe  ppor  for  c^su^ltiesj  fiud  for  attend- 
ing on  the  prisoners.  The  expense  of  keeping  up  this 
plac^  la  home  by  the  borough.  Prisoners  who  ^^  tp  be 
tried  at  the  borough  s^ons,  or  «u-e  to  remain  in  custociiyi 
are  aent  to  a  county  prison^  situate  within  the  borough^  hut 
which  ia  the  Bridewell  of  the  county  pf  Wilts,  The  ea- 
pause  of  maintaining  them  there  is  paid  bj  the  bprougb. 
The  gaoler  of  the  Bridewell,  who  is  appointed  by  the 
coupty  justices,  receives  distinct  salaries  from  the  borough 
and  from  the  county.  Persons  charged  with  felonies  com- 
mitted within  the  borough  are  generally  sent  to  the  cpupty 
Bridewell  within  the  borough^  for  trial  at  the  county  as- 
sises,  but  when  the  offences  charged  are  heavy,  the 
prisooers  ere  sent  at  once  to  the  county  gaol  at  Fisherton, 
neer  Salisbury,  for  trial  at  the  assizes*  The  borough  bears 
the  expense  of  conveying  them  thither,  but  the  expense  of 
maiutainiug  them  there  and  of  conveying  them  thence  to 
the  assizes,  is  borne  by  the  county. 

The  borough  p;^s  the  expense  pf  passing  vagrants 
tbrougb  the  borough.  The  mayor  acts  as  coroner  within 
the  borough,  The  expenses  of  inquests  are  borne  by  the 
borough. 

A  rate  is  generally  made  once  a  year  upon  the  two 
parishes  within  the  borough.     None  has  been  found  earlier 

o^ 
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1834.        than  the  year  177e*    That  rate,  which  was  put  in  on  behalf 

-Z^"^^"^      of  the  defendant,  purported  to  be  a  rate  made  under  the 
The  Kino  _  ,         x, 

v.  12  Geo.  2,  c.  29,  and  13  Geo*  2,  c.  18,  respecting  county 

DHEPHERD.  ra^eg^  and  |q  be  made  for  the  purposes  mentioned  in  those 
acts  (a). 

Similar  rates  ha,ve  been  constantly  made  and  paid  since 
the  making  of  the  above.  The  expenses  and  charges 
before  mentioned  as  being  paid  and  borne  by  the  borough, 
together  with  other  expenses,  are  borne  out  of  the  funds 
produced  by  these  rates. 

An  order  on  the  borough  made  by  the  county  justices  in 
the  year  1819j  for  payment  of  a  sum  towards  the  county 
rate,  was  appealed  against  and  quashed.  No  county  rate 
was  at  any  other  time  charged  on  the  borough  until  that 
out  of  which  the  indictment  arises. 

An  order  made  by  the  Court  at  the  delivery  of  the  gaol 
for  the  county  of  Wilts,  held  at  New  Sarum  in  1825,  was 
put  in  for  the  defendant.  The  Court  ordered,  at  the  prayer 
of  (7.  W.  L.  (the  prosecutor  of  C.  H,,  tried  and  convicted 
before  that  Court  of  felony),  that  the  churchwardens,  8cc. 
of  the  parishes  in  the  borough  of  Marlborough,  in  the  said 
county,  in  which  the  offence  was  committed,  should  forth* 
with  pay  to  the  prosecutor  10/.  l6s.  for  expenses,  trouble, 
and  loss  of  time  therein.  Whether  any  payment  was  made 
under  this  order  did  not  appear.  The  prosecutor  having 
applied  for  his  expenses  of  that  prosecution  to  be  paid  out 
of  the  county  rate,  the  application  was  resisted  on  the  part 
of  the  county  justices.  And  it  appearing  that  the  felony 
bad  been  committed  within  the  borough  of  Marlborough, 
which  did  not  contribute  to  the  county  rate,  the  judge 
made  no  order  on  the  county. 

The  corporation  of  Marlborough  furnish  their  own  town 
hall,  in  which  the  business  of  the  county  quarter  sessions 
as  well  as  their  own  has  always  been  conducted. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  county  justices  had  power  to  make  the  rate  mentioned 

(a)  S«e  the  effect  of  the  two  statutes  stated  in  argument,  poitf  page  191. 
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in  the  indictment.     If  the  county  justices  had  no  such  ^^^' 

power,  the  verdict  is  to  be  set  aside,  and  a  verdict  entered  j^^  j^^^^ 
for  the  defendant. 


Sbefhbrd. 


Barstow,  for  the  Crown.  This  borough  brings  charges 
upon  the  county,  and  therefore  ought  to  contribute  pro- 
portionably  to  the  county  rate.  The  county  rate  is  levied 
for  a  great  variety  of  purposes,  and  it  is  admitted  that  the 
borough  ought  not  to  be  rated  to  the  county  rate  in  respect 
of  those  purposes  for  which  it  raises  within  itself  a  rate  in 
the  nature  of  the  county  rate ;  but  it  ought  to  be  rated  by 
the  county  justices  to  the  extent  of  the  burthens  which  it 
brings  upon  the  county.  The  words  of  55  Geo.  3,  c.  51, 
sec.  1  (a),  are  large  enough  and  strong  enough  to  give  juris- 
diction to  the  justices  of  Wiltshire  over  the  borough  of 
Marlborough.  In  the  Bath  case{b)f  decided  in  1823,  it 
was  held  that  where  the  liberty  or  franchise  has  **  a  separate 
jurisdiction  co-extensive  with  that  possessed  by  the  county 
justices"  it  is  not  within  the  limits  of  the  jurisdiction  of  the 
county  justices ;  but  that  it  is  otherwise  where  the  juris- 
diction of  the  franchise  is  not  co-extensive  with  that  of  the 
county  justices.    The  city  of  Bath  was  held  not  to  be 


(a)  By  which  it  was  enacted, 
that  the  justices  of  the  peace  for 
the  several  counties  in  England, 
assembled  at  tlieir  general  quarter 
lessionSf  might,  and  they  were 
therebjf  authorized  and  empower- 
ed, whenever  circumstances  should 
appear  to  require  it,  to  order  and 
direct  a  hur  and  equal  county  rate 
to  be  made  for  all  the  purposes 
tor  which  the  county  stock  or  rate 
was  then  or  should  thereafter  be 
made  liable  hy  law ;  and  for  that 
purpose  to  assess  and  tax  every 
parish,  township,  or  other  place 
withiu  the  respective  limits  of 
their  commissions,  rateably  and 
equally.    Provided  that  nothing  14^ 


that  act  contained  thould  extend^  or 
be  conttrued  to  extend^  to  give  any 
jurisdiction  to  the  justices  of  the 
peace  of  the  said  several  counties 
over  any  place  situate  within  the 
limits  of  any  liberties  or  fran- 
chises having  a  separate  jurisdie- 
tiouj — which  before  the  passing  of 
that  act  were  subject  to  rates  in  the 
nature  of  county  ratesy  imposed 
and  asseued  by  the  justices  of  the 
peace  for  such  liberties  or  fran- 
chises^— or  which  were  exempt  from 
the  rates  of  the  county  in  which 
they  licj  either  in  the  whole  or  in 
part, 

(b)  Rex  V.  Clark,  1  Dowl.  &  Ry  1 . 
316;  5  Bamw.  &  Alders.  665. 
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1834.        exempt  from  the  jurisdiction  of  the  county  justices,  and 
fire  Kiird     ^  ^^^  t:harter,  upon  which  that  case  depended,  so  nearly 
y»  resembles,  in  all  material  parts,  that  of  Marlborough,  that  th« 

decision  in  that  case  must  form  an  unanswerable  authority 
hi  this.  The  jurisdiction  of  the  borough  justices  itt  this  case 
is  not  co-extensive  with  that  of  the  county  justices  as  ne- 
gards  JHonies.  The  charter  of  Queen  Elizabeth  giftes  to 
them  power  to  do  and  execute  all  things  which  to  a  justice 
of  a  comity  pertain  to  be  done ;  **  so,  oeverthetess,  that  the 
^d  justices  of  the  peace  within  the  borough  and  town  of 
Marlborough  do  not  proceed  to  the  determinatiofi  of  any 
felony  without  the  special  mandate  of  Hie  king.'*  The 
fttcti  stated  in  the  Bath  case  and  the  present  are  so  all 
matCTiat  respects  the  same.  A  dtstinctioB  will  perhaps  he 
takeii^  on  the  ground — that  in  Marlborough,  rates  hi  the 
tiatmie  of  county  rates  had  been  made  for  a  considerable 
thne  under  13  Geo,  2;  whereas  in  Bath  none  sttch  bsd 
%eett  made ; — but  this  distinction  is  met  by  the  admfsskm 
that  in  a  franchise  having  a  separate  jurisdiction  to  a  Iknited 
extent,  the  justices  may  make  a  focal  rate  for  the  purpose 
of  defraying  such  expenses,  in  the  nature  of  county  bur* 
thess,  as  are  borne  by  themselves,  without  ousting  the 
county  justices  of  their  jurisdiction  under  55  Geo,  3, 
c.  51,  s.  I.  The  Maidstone  case  (a),  which  is  the  converse 
of  the  Bath  case,  is  not  opposed  to  this  argument.  If  the 
covnty  justices  should  rate  the  borough  in  respect  of 
burthens  which  the  borough  does  not  contribute  to  throw 
on  the  county,  the  borough  may  appeal,  and  have  the  rate 
reduced  proportionably. 

t*ollett  for  the  defendant.  Mariborough  is  within  the 
proviso  in  the  55th  Geo.  3,  c,  51,  s.  1.  The  Maidstone 
ewse,  ibcHigfa  the  converse  of  the  present  case,  is  a  decisive 
authority.  By  the  Marlborough  charter,  the  borough  jus- 
tices are  in  express  terms  empowered   to  do  all    things 

(a)  Mercel'y*  DariSf  10  Bainw.  &  Cre^tw,  617. 
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which  to  county  justices  pertain  to  do  and  execute,  and        1884. 
the  prorriso  that  tbej  shall  not  proceed  to  the  determina-     Jjf"^^ 
tion  of  any  felatiy,  is  Bot  material ;  for,  it  19  apprehended,  «. 

jurisdiction  over  felonies  is  not  incident  to  the  office  of    S"*'^"'*^- 
justice  of  the  peace.    In  the  Maidstone  case,  the  justices 
were  Only  aathorized  to  hear  and  determine  all  trespasses 
and  misdemeanors    arising  within  the   town  and  pi^ish, 
as  jvstices  of  the  peace  for  the  county  might  have  done, 
aad  they  were  expressly  forbidden  to  determine  treason 
or  felony  without  special  mandate  from  the  king.    Yet 
the  Court  held,  that  to  the  local  justices  belonged  the 
power  of  making  rates  in  the  nature  of  county  rates  under 
13  Geo.  2,  c«  18«      The  decision  proceeded    principally 
hf<m  the  ne  httromiitani  clause,  "  that  no  justice  ol'  the 
eminty  of  Kent  should  in  anywise  intermeddle  within  the 
town  and  parish  of  Maidstone,    to  do  any  thing  which 
there  belongeth  and  appertaineth  to  the  office  of  a  justice 
of  the  peace ;"  and  there  is  a  clause  to  precisely  the  same 
efleet  in  the  Marlborough  charter.    That  case,  though  the 
converse  of  the  present  case,  is  a  dear  authority  in  favour 
of  tbe  defendant.    It  is  material  in  this  case  to  look  at  the 
facts  which  are  here  stated.    The  justices  of  Wilts  do  not 
exercise,  and  never  have  exercised  any  jurisdiction  within 
die  borongh.    Their  writs  are  backed  by  the  borough  jus- 
tices.    If  a  felony  is  committed  within  the  borough,  the 
botongh  jnstices  commit,  and  the  prisoner  is  tried  at  the 
iumzesf  so  that  the  county  magistrates  exercise  no  juris- 
diction  whatever  either   by  commitment  or  trial.    The 
borough  has  a  gaol,  a  bridge,  &c.,  and  pays  for  them.    By 
13  Geo.  %  c.  29^  a  general  power  was  given  to  county 
justices  to  levy  a  county  rate,  but  they  had  no  jurisdiction 
ovef  Kbelties  and   franchises  having  commissions  withiti 
themselves  and  not  subject  to  the  county  justices,  and 
which  had  not  before  that  time  contributed  to  the  county 
rate.    By  13  Cko.  %  c.  18,  s.  7,  the  justices  of  such  liber- 
ties and  franchises  are  empowered  to  exercise  the  same 
powers  ss  to  rates  as  justices  in  their  counties.     Under 
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18S4.  this  latter  act,  the  justices  of  Marlborough  have,  since 
1775,  if  not  from  an  earlier  time,  made  rates  similar  to 
those  made^  by  the  county  justices,  upon  the  county;  and 
Shbphe&d.  gmjj  pjijgg  ijj^yg  ijggjj  levied ;  no  rate  made  by  the  county 
justices  has  been  levied  within  the  borough.  Marlborough 
falls,  therefore,  most  precisely  within  the  proviso  in  55th 
Geo.  3,  c.  51,  for  it  is  a  "  place  situate  within  the  limits 
of  a  liberty  or  franchise  having  a  separate  jurisdiction," — 
"  which  before  the  passing  of  that  act  was  subject  to  rates 
in  the  nature  of  county  rates,  imposed  and  assessed  by  the 
justices  of  the  peace  of  such  liberty  or  franchise" — *'  or 
was  exempt  from  the  rates  of  the  county  in  which  it  lies 
either  in  the  whole  or  in  part."  In  Rex  v.  Clarke  (the 
Bath  case),  the  facts  were  not  the  same,  and  some  of  the 
dicta  of  the  judges  (which  were  obiter  dicta)  are  perhaps 
not  strictly  good  law ;  as  appears  to  have  been  the  inclina- 
tion of  the  Court,  and  especially  of  Bayley,  J.,  in  the 
Maidstone  case.  But  the  facts  of  that  case  are  sufficient 
to  distinguish  it.  The  county  justices  were  not  by  the 
charter  deprived  of  jurisdiction  over  offences  committed  in 
the  city  of  Bath,  but  that  jurisdiction  is  preserved  in  case 
of  default  by  the  city  justices.  The  justices  of  Somerset 
tried  felonies  committed  in  the  city  at  their  sessions.  Here, 
they  are  tried  at  the  assizes  only.  No  local  rate  in  the 
nature  of  a  county  rate  appears  to  have  been  made  in  the 
city,  as  here.  It  is  true  that  the  borough  justices  in  this 
case  have  power  to  commit  to  the  county  gaol,  but  that  is 
by  express  charter ;  and  it  is  true  that  felons^  when  there, 
are  maintained  by  the  county;  but  the  question  is  not 
whether  the  borough  throws  an  expense  upon  the  county, 
but  whether  in  point  of  law  the  county  justices  have  power 
to  levy  a  rate  upon  the  borough.  The  county  justices 
have  no  power  to  do  so ;  therefore  the  order,  for  disobedi- 
ence to  which  this  indictment  is  preferred,  is  an  illegal  or- 
der, and  consequently  the  indictment  cannot  be  supported. 

Barstowp  in  reply.    This  borough  undoubtedly  has  its 
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rate  in  the  nature  of  a  county  rate,  but  only  for  partial  1884. 
purposes.  jRex  v.  Clarke  is  precisely  in  point.  It  is  not 
contended  that  because  the  borough  brings  a  burthen  upon  '  v. 
the  county,  therefore  they  must  be  liable  to  the  county  Shephehd. 
rate ;  but  when  the  question  arises  upon  a  statute  passed 
for  the  purpose  of  enabling  county  justices  to  make  a  fair 
and  equal  county  rate  for  all  the  purposes  for  which  the 
county  stock  or  rate  is  liable,  it  is  a  fair  construction  that 
a  particular  part  of  the  county  which  brings  a  particular 
burthen  upon  it,  should  be  liable  to  be  rated  proportion- 
ably.  The  Maidstone  case  only  goes  to  shew,  that  a 
place  circumstanced  as  Marlborough  may  have  a  county 
rate  itself  for  some  purposes^  and  does  not  shew  that  it 
may  not  for  other  purposes  be  rated  to  the  county. 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  in  the  course  of  the  term,  de- 
livered the  judgment  of  the  Court  as  follows. — The  question 
is,  whether  the  justices  of  the  peace  of  Wilts  have  a  right 
to  enforce  a  county  rate  in  the  borough  of  Marlborough, — 
the  charter  of  which  gives  the  borough  justices  power  to 
commit  felons  to  the  county  gaol^  but  prohibits  them  from 
trying  felonies;  at  the  same  time  containing  a  ne-intro- 
mittaiit  clause.  The  only  facts  in  the.  case  applicable  to 
this  question  are,  that  the  borough  justices  act  within  the 
borough,  and  that  the  county  justices  exercise  no  jurisdic- 
tion there;  that  the  borough  justices  have,  since  1775,  levied 
rates  in  the  nature  of  county  rates,  and  that  the  county 
has  never  rated  the  borough ;  that  the  borough  has  a  gaol 
of  its  own,  and  that  a  county  gaol  is  also  locally  situate 
within  the  borough;  that  the  prisoners  apprehended  for 
felonies  committed  within  the  borough  have  been  appre- 
hended by  warrants  of  the  county  justices  backed  by  the 
borough  justices ;  that  the  expenses  of  conveying  them  for 
trial  from  Marlborough  to  Fisherton  gaol  for  the  assizes 
have  been  paid  by  the  borough,  but  the  expenses  of  main- 
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1834.         tofning  tbetn  iu  the  gaol,  and  of  conveyiag  tbem  from  that 
gaol  to  the  aMizeti  b/  the  county. 

Under  these  circtinistaBGee,  we  think  that  there  inii«t  be 
judgnent  for  the  defendant*  There  is  some  confusion  in 
(he  cases  on  the  subject^  which  appear  at  first  sight  not 
easy  to  be  reconciled :  bnt  as  our  opinion  is  founded  on  the 
worda  in  the  proviso  of  55  Geo.  3,  c.  51,  s*  1,  and  the 
Mth  section  of  the  same  statute,  we  think  it  not  necesaary 
to  discttss  the  decisions* 

The  proviso,  after  aothoricing  the  justices  of  the  peace  of 
the  several  coontiea  in  England,  at  their  sessions,  to  make 
a  fwk  and  eqtal  county  rate,  goes  on  and  says,  "  provided 
that"  [here  his  lordship  read  the  proviso].  With  this  the 
24tli  seclion^  aaihoriiing  rates  for  counties^  towns,  and 
other  places  having  commissions  of  the  peace  within 
tbettisehreis,  agrees.  By  that  section,  **  where  any  ridings  or 
divisions  have  separate  commissions  of  the  peace,  or  where 
any  cities,  to^vss,  or  other  pAacei  in  England  have  com- 
■MMions  of  the  peaUte  within  theoftselves,  and  are  not  sub- 
ject to  the  jmrisdiction  of  the  conunissioners  of  the  peace 
for  the  comities  at  large  in  which  sftch  liberties  and 
fraoohfses  lie,  and  do  not,  tfor  did  before  the  passing  of 
this  act,  contrifbttte  or  pay  to  the  several  rates  made  for 
the  said  oountioa  a«  large,  it  shall  be  lawful  to  and  for  the 
justices  of  the  peace  of  such  separate  jurisdictions  within 
the  reapeetive  lioMts  of  their  commissions  to  have,  nse, 
and  exercise  aH  and  singular  the  powers,  anthorrties,  and 
■Mthods  given  or  prescribed  by  thiis  act,  and  all  such 
separate  jurisdictions  are  hereby  declared  to  be  subject 
thereto,-  in  the  same  manner,  to  all  intents  and  purposes, 
as  cowltier  at  large,  any  law,  usage,  or  custom  to  the 
conHrSry  itotwithstanding."  It  is,  we  think,  sufficient  to 
nj  that  the  case  is  within  the  proviao«  Marlborougfa  is  a 
place  having  a  separate  jurisdiction,  and  it  was,  before  the 
pussing  of  the  act^  subject  to  rates  in  the  nature  of  county 
rates  imposed  and  assessed  by  its  own  juiftices*  Both 
•  conditions,  therefore,  are  satisfied.    We  are  aware  that 


IbeKiJVG 
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tliis  cotistiUctiofi  is  not  cotlsistent  with  some  of  the  dicta        1884. 
to  lie  foutid  m  the  cases  cited,  or  rather,  with  the  e*^ 
pressions  ased  bj  Lord  Tenierden  ifi  ReJs  r.  Chrhe,  tta*  if 

the  jarisdictiott  of  the  trorough  magistrates  mtfst  be  ra-  Sbwmrd. 
exfemwe  with  that  of  the  county  magistrates,  and  with  what 
Mr.  Jcrstite  Bayley  states  in  the  beginning  of  hts  jodgttfewt 
in  die  same  case.  But  this  case,  owing  to  the  drixed  and 
incongnious  circumstances  of  which  it  is  composed,  does 
not  admit  erf  a  decision  without  confifcling  with  some 
previoua  opinion.  The  safest  course  19  to  abide  by  the 
words  df  the  statote. 

Jitdgment  (ot  Hat  defiMKkttt. 


Chestbrman  ih  Lamb. 

Assumpsit  on  the  warranty  of  a  horse,     ftea,   the  Where  a 

general  issue.     At  the  trial  before  Taunton,  J.  at  the  sit-  J^^J^^J^j 

tings  in  Caster  term  last,  it  appeared  that  a  horse  had  been  turns  out  to 

sold  by  the  defendant  to  the  plaintiff  with  a  warranty  of  ^^  \^  ^f^^J 

soundness.     The  price  paid  was  40/.     The  safe  took  place  notice  to  the 

on  the  26th  of  June.     On  the  9tli  of  July  the  horse  was  by  the  purcha- 

discovered  to  be  lame.     On  the  25th  of  July  the  horse  wis  ^^*  ^^®  ^^^^ 

■^  ,  may  recover 

taken  to  Osborne^s  Iivery*stab1e,  and  notice  was  given  to  not  only  the 

the  defendant  that  the  horse  was  placed  there,  and  might  pjj^'i|]|^^„ 

be  taken  away  by  the  defendant,  if  he  pleased.     On  (he  the  first  and 

27tb  of  July,  the  present  action  was  commenced.     On  the  y^^^  ^^^  ^^^ 

6th  of  September  the  defendant  was  informed  that  it  was  keep  of  die 

intended  to  sell  the  horse ;  and  on  the  I6tti  of  September  reasonable 

the  horse  was  sold  for  24/.  Ss^    The  expenses  of  the  sate  ^™-    . 

being  ^/l  175.,  the  stmi  received  upon  the  sate  tt^as  21/.  6s.  ouestion  whe- 

Thc  expense  of  the  keep  from  Joly  to  September  was  ^"^n^^^t 

9^.  16*.      The  action  was  brought  to  recover  28/.  10s.,  an  unreasona- 

ble  time 
befbre  the  re- 
sale»  is  a  question  for  the  jury;  and  if  the  selliar  rests  bis  dlefemse  on  the  soundness  of 
the  horse,  and  does  not  request  the  judge  to  leave  the  question  of  time  to  the  jury,  th 
Court  will  not,  upon  noUDnlbr  new  tfiai,  K)Ok  into  the  evidence  upon  this  point. 


Ckesteriian 

V. 
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1834.  being  the  diflferencc  between  the  price  originally  paid  for 
the  horse  and  the  price  of  the  second  sale^  with  the  amount 
paid  for  the  keep.    The  defence  set  up  was,  that  the  horse 

Lamb.  ^as  sound.  When  the  amount  of  the  keep  was  offered  to 
be  proved,  the  defendant  objected  that  it  was  not  recovera- 
ble. This  objection  was  over-ruled.  The  horse  was 
proved  to  be  lame  during  the  whole  of  the  period  it  was  at 
the  livery-stable.  The  learned  judge  left  it  to  the  jury  to 
say,  whether  they  were  of  opinion  that  the  horse  was 
unsound  at  the  time  of  sale;  and  told  them,  that  if  he  was 
so,  the  defendant  was  liable ;  and  that  the  costs  of  the  keep 
of  the  horse,  after  the  notice  of  the  unsoundness  and  whilst 
the  horse  was  at  the  livery-stable,  were  recoverable,  as  well 
as  the  difference  of  price.  The  jury  found  a  verdict  for 
the  plaintiff,  damages  28/.  10s.  Piatt  in  Easter  term 
obtained  a  rule  nisi  for  a  new  trial,  or  to  reduce  the  verdict 
by  the  amount  of  the  expenses  of  the  attendance  on  and 
keep  of  the  horse. 

Byles  now  shewed  cause.  If  the  rule  was  obtained  on 
the  ground  that  the  plaintiff  had  no  right  to  retain  the 
horse  for  so  long  a  period,  as  elapsed  in  this  case,  between 
the  notice  and  the  second  sale, — it  cannot  be  made  absolute, 
because  the  question,  whether  the  horse  was  kept  for  an 
unreasonable  length  of  time,  was  for  the  jury,  and  the 
learned  judge  was  not  desired  by  the  defendant's  counsel 
to  take  the  opinion  of  the  jury  upon  that  question.  In 
JtPKenzie  v.  Hancock{a)t  it  was  determined  that  where 
the  defendant  had  refused  to  take  the  horse  back  again,  the 
plaintiff  was  entitled  to  recover  for  the  keep,  for  so  long 
as  it  was  requisite  to  keep  the  horse  in  order  to  sell  him 
to  the  best  advantage.  Cases  may  be  readily  supposed  in 
which,  for  that  purpose,  it  may  be  necessary  to  keep  the 
horse  for  a  considerable  period.  There  is,  however,  evi- 
dence in  this  case,  that  the  horse  was  not  kept  for  an  un- 
reasonable length  of  time. 

(d)  Ryaa  8e  Moody,  436. 


CaSSTERKAN 
V. 
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Piaii  contr^  The  rule  of  law  is,  that  the  measure  of  i8S4. 
damage  vrhich  the  plaintiff,  in  an  action  like  this,  is  entitled 
to  recover,  is  the  difference  between  the  price  given  and 
that  for  which  he  was  sold,  Catwell  v.  Coare{a).  The  Lamb. 
plaintiff*  is  not  entitled  to  the  keep  of  the  horse.  The 
horse  was  kept  for  an  unreasonable  length  of  time.  [Lord 
Denman,  C.  J.  You  ought  to  have  taken  the  opinion  of  the 
jury  on  that  question.]  It  was  rather  the  duty  of  the  judge 
to  submit  that  question  to  the  jury.  If  the  defendant  had 
insisted  upon  the  trial  that  the  plaintiff  was  not  entitled  to 
the  price  of  the  keep  for  so  long  a  time  as  the  horse  was 
kept  in  this  case,  the  jury  might  have  construed  that  into 
an  admission  that  the  horse  was  unsound.  It  is  dangerous 
to  put  a  defence  upon  two  grounds,  lest  the  one  may  be 
construed  into  an  abandonment  of  the  other. 

Lord  Denman,  C.  J. — I  think  a  party  who  returns  a 
horse  for  unsoundness  is  entitled  to  charge  for  his  keep 
after  a  refusal  to  take  him  back;  I  can  conceive  no  case  in 
which  a  horse  is  returned  where  the  buyer  is  not  entitled  to 
charge  for  Mome  keep.  If  the  question  is,  whether  the 
charge  for  the  keep  is  reasonable,  that  is  a  question  which 
the  defendant  ought  to  submit  to  the  jury.  In  this  case 
the  defendant  denied  his  liability  altogether.  No  doubt 
some  disadvantage  may  arise  in  conducting  a  case,  in  put- 
ting it  upon  two  different  grounds ;  but  that  cannot  at  all 
vary  the  course  which  ought  to  be  pursued  at  the  trial.  It 
is  for  the  counsel  who  says  that  the  demand  for  keep  is 
unreasonable,  to  shew  to  what  extent  it  is  so,  and  to  take 
the  opinion  of  the  jury  upon  the  subject.  If  he  rests  his 
defence  upon  another  ground  it  seems  to  me  to  be  very 
reasonable  to  suppose  that  the  charge  for  keep  was  taken 
to  be  quite  uncontested. 

Patteson,  J. — ^The  counsel  for  the  defendant  should 
have  either  put  the  question  to  the  jury  himself,  or  when 

(a)  1  Taant.  566 ;  2  Campb.  8S. 


Chktebmah 
Lamb* 
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lasi.  the  kayned  jiidge  came  lo  the  question  of  damaget»  be 
ahonU  have  desired  him  to  put  it  to  the  jury  to  determiM 
Ae  reasonableness  of  the  tioie  for  which  the  horse  was 
kept. 

Wi|.LUifs,  J. — I  think  it  is  by  no  means  an  unreasona* 
ble  amount  of  damages;  and|  all  things  oonsidered,  I  think 
the  defendant  got  remarkably  well  off.  If  there  were  ano^ 
ther  trial,  I  think  it  highly  probable  the  daipages  would  be 
larger.  The  defendant  had  distinct  notice  that  the  horae 
was  at  the  livery  stables,  and,  if  he  had  pleased,  he  might 
have  taken  it  away  at  any  moment,  and  then  the  cause  of 
action  would  have  been  removed  altogethert 

Taunton,  J.  concurred. 

Rule  discharged. 


The  King  v.  Redfebn. 

A  prosecutor  IN  this  term  Jqimi  obtained  a  rule  calling  upon  the  Soli^ 
!^r£!J '''''  «tor  of  his  Majesty's  Treasury  and  Mr,  Beli,  one  of  the 
from  the  elerks  in  Court  in  the  Grown  Office,  to  ^bew  C»UP9  why 
of  an^ndict-  Mr.  Belt  should  not  deliver  to  the  prosa^utor.  or  to  hia  attar* 
ment  having    Q^y  q|.  agent,  a  certificate  of  this  indie tn^wt  hftving  b^en 

been  found,       -,.,  ,.         -i.^^  i.t 

upon  payment  found  by  the  grand  jury  m  this  Cumt,  w  pnymwt  of  th§ 
tomaVfee  for  "***•'  ^®*  ^^^  ^^^  wijfioate  only»  The  gnwd  jary  of  Mid** 
the  eeriijicatef  dlctsea*  ou  lh«  1 0th  of  November,  fomd  a  true  bill  for  per*e 
£fo? a^£f  jury  agtinst  the  d^(endapt«  The  prosecutor,  wiihing  ta 
^ihe  indict'  issue  a  warrant  to  apprehend  the  d«fendiw^  appli^  to  Mri 
ment  also.      ^^^  ^^  ^  ^^^^  q^^^^  ^^  ^  cjertificnt(i  of  th^  ipdicUiMmt 

having  been  found,  upon  payment  of  tb^  U^mil  (^  for  iii^b 
certificate  only.  The  practice  in  the  Crown  Office  being 
to  ftimish  a  copy  of  the  indictment  together  with  the  certi- 
ficate, and  to  charge  fees  in  respect  of  each,  Mr.  Belt  re* 
fused  to  give  th^  certificfite  except  upon  payment  by  the 
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prosecutor  of  the  fees  for  the  copy  of  the  indictment,  (which         lasi. 
he  was  ready  to  furnish^)  as  well  as  those  for  the  certificate 
itself. 


The  King 
v. 

|t£I>7ERN. 


Campbflh  A.  G.  dqw  shewed  c^use.  It  has  been  the  im- 
memorial custoni|  that  a  copy  of  the  indictmept  ^s  well  as 
the  certificate  should  be  paid  for.  The  indictment  md  the 
certificate  may  be  considered  as  one  instrument.  It  is  ne-*- 
oessary  that  the  judge  should  have  a  copy  of  the  indictmeiit 
in  order  that  he  may  be  able  to  detennipe  what  iimount  of 
hail  should  be  requir^. 

Jonei  in  support  of  the  mle.  Tb^  practice  in  th^  Crown 
Office  13  uBJusti  and  ought  not  to  continue.  Tbe  reasqfi 
which  ii  assigned  f|ulS|  as  it  is  not  now  pecegw?  to  pror 
duce  a  copy  of  tb^  indictment  to  the  judg^. 

Lord  DsNMAVi  C,  J.,  after  cQn9iiUing  with  the  officers 
of  tbe  Crown  Office,  said : — The  course  of  office  appears 
to  b^  for  tbe  prosecutor  to  tak^  out  fi  copy  gf  the  indicts 
ment,  thaugb  when  the  parties  come  before  §  ju4ge  be  has 
only  ail  ab$ltract  of  the  indictment.  There  is^  tbereforci  no 
use  whatever  in  hftviqg  a  e^  of  x\\^  indictment.  Thf 
proseciitor  in  ail  cases  b^s  a  copy  of  the  io4ictm?Pt  ^hlQb 
be  baa  hima^lf  preferred^  f^nd  the  judge  can  hold  the  party 
lo  bi|il  upon  |he  certificate  alone,  Th^  fefisop  suggested 
for  furnishing  th^  copy  of  the  ipdictmeqt|-^th(lt  otherwise 
th^  learq^d  judge  would  not  k^ow  whfit  b«il  to  require^— 
is  good  i  but  it  appears  that  thf^  judge  has  only  aq  abstract 
of  the  indictment^  ^nd  npt  a  CQjy^  when  the  pfirti^s  9re 
bailed.  I  da  pot,  therefore,  ^ee  why  the  precept  prsictice 
fhottid  (^ontipue, 

The  other  Judges  concurring^ 

Rule  absolute. 
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Seable  V.  Barbett« 

A  tender  be-  ASSUMPSIT  by  landlord  against  tenant,  for  a  breach 
fore  action  ^  ..  ..,  •11 

brottdit  it  not  <>■  ^  contract  to  keep  m  repair,  to  pamt  the  outside,  and 

pleadable  to     leave  fixtures  in  as  good  plight  as  they  were  in  at  the 

an  action  lor  ___ 

unliqoidated     making  of  the  contract.     The  defendant  had,  before  action 

damages.         brought,  tendered   5/.,  and   this  sum  had   been   refused. 
In  an  action  .       .         . 

by  landlord      6.  T,  WhitCy  in  this  term,   moved,  before  Littledale,  J. 

^not  repfdr^  *"  ^^^  Outer  Court,  for  leave  to  pay  the  sum  into  Court 

ing,  the  Court  by  way  of  compensation  and  amends  under  3  &  4  Will.  4, 

low  thedfr-      ^^P*  ^^p  8.  21,  and  that  the  same  sum  might  be  received 

fendanttopay  JqIq  Court  under  a  plea  in   the  form  given  by  the  17th 

money  into  **  •' 

Coart  by  way  Rule  of  Hilary  Term,  4  Will,  4,  and  under  a  plea  of  tender 

of  comMUM-  jjgforg  action  brought.  That  learned  judge  was  of  opinion 
amends  under  that  a  tender  was  not  pleadable  in  an  action  of  this  nature, 
c.  43  s.  81       ^"  which  the  damages  sought  to  be  recovered  are  unliqui* 

nnder  the  (^ea  dated  ;  but  he  gave  leave  to  move  in  the  full  Court 
siven  by 
Reg.  17H.T. 

4W.^  and         If  kite  now  moved  accordingly.    In  Johnson  v.  Lancas- 

under  a  plea  ,  ° 

of  tender  be-    ter  (a),  it  was  settled,  on  demurrer,  that  a  tender  is  plead- 

£jJi^°"       able  to  a  count  upon  the  quantum  meruit.    This  decision 

is  recognized  by  Mr.  Seijt.  fVilliams,  in  a  note  to  Birks  v. 

Trippett  (ft),  where  he  says,  ^'  Lord  Holt  is  said  to  have 

been  of  opinion,  that  a  tender  would  not  be  pleaded  to  a 

count  upon  a  quantum  meruit,  1  Lord  Raym.  255(c). 

But  the  contrary  has  been  since  settled  upon  demurrer, 

1  Str.  576,  Johnson  v.   Lancaster."    An  action  upon  a 

quantum   meruit   is,   in  fact,  an  action  for  unliquidated 

damages.    In  such  an  action,  as  in  this  case,  the  amount 

of  the  damages  would  depend  upon  the  evidence  of  value 

to  be  given  by  the  witnesses.    Take  the  case  of  a  quantum 

meruit  upon  a  tailor's  bill ;  can  it  be  said  (with  reference  to 

(a)  1  Stra.  576.  der  and  tout  temps  prist   in  a 

(6)  1  Wros.  Saund.  33  (6).  quantum  meruit,  because  the  de- 

(c)  Giiet  ▼.  Hartii — "  Per  Holtf  mand  is  entirely  uncertain." 
C,  J.,  a  man  cannot  plead  a  ten- 
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the  point  now  under  discussion),  that  any  distinction  exists 
in  principle  between  that  case  and  an  action  for  breach  of 
contract  by  a  landlord  against  his  tenant.  The  same 
principle  would  support  a  plea  of  tender  in  one  case  as 
well  as  in  the  other.  [Palteson,  J.  The  plea  of  tender 
does  not  apply  to  a  case  like  this.  If  it  does,  you  need 
not  apply  here.  Your  application  is  for  leave  to  pay  in  a 
sum  of  money  upon  a  bad  plea  of  tender;  for  such  I 
think  it  quite  clear  that  the  plea  would  be.]  It  is  hoped 
that  the  Court  will  not  now  decide  finally  upon  the  point, 
and  that  an  opportunity  may  be  afforded  of  bringing  the 
question  before  them  upon  demurrer.  If  this  application 
is  granted,  a  judge  at  chambers  will  be  applied  to  for 
leave  to  plead  the  two  pleas  proposed.  \_Pattesotff  J.  I 
do  not  think  that  any  judge  will  give  you  leave  to  do  so*] 


201- 


1834. 


Lord  Den  MAN,  C.J. — Lord  Holt  appears,  from  the  case 
which  has  been  referred  to  (a),  to  have  doubted  whether 
a  tender  was  pleadable  to  a  count  upon  a  quantum  meruit; 
and  perhaps  his  impression  was  the  correct  one.  Certainly, 
however,  the  plea  is  not  good  in  the  case  of  an  action  for 
unliquidated  damages  (ft). 


Patteson,  J.  (c) — If  you  want  to  plead  a  tender,  you 
can  of  course  do  so ;  but  I  have  not  the  least  doubt  but 
that  the  plea  would  be  bad. 

Rule  refused. 


(a)  Ante,  900(e). 

(6)  So,  a  plea  of  Ot'off  to  such 
ft  declaratioD,  vide  Auber  v,  Lewis, 
Maon.  Dig.  2  ed.  251»  which  was 
an  action  bj  the  assignor  of  a 
lease  against  the  assignee,  upon  a 
covenant  to  pay  the  rent,  and  to 


indemnify  the  tutignor  agaimt  the 
non-payment. 

And  see  Hardcattle  v.  Nether* 
wood,  5  Barn.  &  Aiders.  93. 

(c)  Taunton  and  Williams,  Js. 
had  left  the  Court. 


VOL.  IV. 
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The  King   v.   The  Inhabitants   of  the  Parish  of   St. 
Martin,  in  Leicester. 

To  prove  a     UpON  an  appeal,  an  order  of  justices,  whereby  Etizabelh 

renting  a         Simpson  and  her  seven  children  were  removed  from  St. 

wrta^rpitT-     Margaret's,  to  St.  Martin's.  Leicester,  was  confirmed,  sub- 

duced  a  book  ject  to  the  following  case : — 

Ini^A^''      Thomai  Simpson,  the  husband  of  Mzabeih,  occupied  a 

agreement  for  boi|se  at  U/.  per  annum,  if}  St.  Martin's,  from  Lady^day, 

mfse'^a'^^    1^20,  to  Midsummer.  1821,  under  Sir  W.  Walker.     Five 

house,  at  11^  receipts,  each  for  a  quarter's  rent  of  2/.  15s.,  and  respec* 

per  annam. 

ITie  witness     tively  dated  26tb  July,  1820;   17th  October,  1820;  20tb 

LlfihiJ'''  January,  1821 ;  llth  April,  1821 ;  and  5th  July,  I8«l ;  the 
as  agent  to  hit  first  under  the  hand  of  his  daughter,  and  the  four  last 
was^present  ^^^^^  *he  hand  of  Sir  W.  W.,  were  proved.  To  prove 
and  that  the  the  taking,  Mr.  ff.  W.,  son  of  Sir  W.  W.,  was  called, 
duced  to         who  produced  a  book  containing  the  following  entry  made 

writing,  to  pre- by  the  witness,  viz.  "March  24th,   1820— Agreed  with 

vent  mistake,      *;  ® 

and  signed  by  Ihomas  Simpson,  to  have  the  house  in  Peacoqk-lane  pow 

TOUMilf  on'^*  occupied  by  WiUiQm,  at  eleven  pounds  per  annum,  to  be 
purpose  to  paid  qqarterly ;  quarter's  notice  to  be  given  on  either 
buid  the  "*"  *^^®  5  ^^  \evLve  in  same  repair  as  he  found  it."  The  wit- 
husband  not  ness  further  stated,  that  he  let  the  house  as  agent  to  his 
but  that  '  father,  who  was  present,  and  that  the  terms  were  reduced 
the  entry  was  j^  writing,  to  prevept  the  possibility  of  mistake,  and  signed 
the  witness  or  by  the  wife  of  Thomas  Simpson  (who  wqs  absent)  on  pur* 
didth'iirna^e  P^^®  ^^  bind  him;  but  that  the  entry  was  not  signed  by 
appear  in  any  the  witness  nor  by  Sir  W.  W.,  nor  did  the  name  of  Walker 
^stated,      appear  in  any  pait,     He  further  stated,  that  he  had  no 

thai  he  had  no  memory  of  these  things  but  from  the  book,  without  which 

mctnofy  of  , 

these  things  hut  he  should  uot  of  his  own  knowledge  be  able  to  speak  to 

from  the  book, 

toithout  which  he  should  not  of  his  ova  knomledge  he  able  to  ^eak  la  the  fuct ;  hut  on 

reading  the  entry,  he  had  no  doubt  that  the  fact  really  happened.    Hif Id^  that  the  entry 

was  neither  a  lease  nor  an  agreement  for  a  Tease  within  tne  stamp  act. 

Held  also,  that  the  witness  might  look  at  the  entr^  to  refresh  nis  memory,  and  that 
the  evidence  which  he  gave  was  parol  evidence  of  a  letting. 

SembUf  that  a  receipt  "  for  a  quarter's  rent  due  from  A.,^*  (the  occupier,)  is  of  itself 
evidence  from  which  a  letting  may  be  inferred. 

An  '^  agreement,  minute,  or  memorandum  of  agreement,*'  is  liable  to  be  stamped, 
only  where  the  instrument  is  per  se  binding  on  the  parties  to  it,  per  Patteson,  J. 


MICHA£LMAS  TERM,  V  WILL.  IV.  203 

the  fact;  but  that  on  reading  the  entry,  he  had  no  doubt        i834. 
that  the   fact  really  happened.     It  was  objected  by  the      ^^*v^^^ 
appellant's  counsel,  that  the  entry  was  inadmissible  for  9. 

want  of  a  stamp,  and  that  parol  evidence  of  the  letting  InhaWtanu  of 
could  not  be  given.     The  Court  held  that  the  witness    Lexcbsteb.' 
might  look  at  the  entry  to  refresh  his  memory,  and  might 
give  parol  evidence  of  the  letting,  and  upon  such  evidence 
they  confirmed  the  order. 

HUdyard  (with  whom  was  Miller),  in  support  of  the 
order  of  sessions,  was  stopped  by  the  Court. 

Hun^rey,  FoUeU,  and  White,  contra.  The  sessions 
could  not  receive  evidence  of  the  taking ;  for  the  agreement 
to  take  having  been  reduced  to  writing,  the  written  instru- 
ment, (though  not  admissible  for  want  of  a  stamp,)  was  the 
best  evidence  of  the  taking.  The  witness  who  produced 
the  book  stated  that  he  had  770  recollection  of  the  letting 
except  from  reading  the  entry.  The  writing  was  not  used 
merely  to  refresh  the  memory  of  the  witness.  The  house 
was  actually  let  by  this  agreement.  In  Hodges  v.  Drake" 
ford  (a),  it  was  admitted  by  the  witness  that  an  agreement 
had  been  made,  (which  agreement,  being  unstamped,  was 
not  produced,)  and  the  witness  was  prevented  from  giving 
any  further  account.  Rex  v.  St.  Pants,  Bedford  {b). 
\Taunton,i.  As  the  memorandum  was  in  the  witness's 
hand'-writing,  why  might  he  not  look  at  it?]  Because  it 
was  a  contract  in  writing.  It  was  a  lease.  There  are 
words  of  present  demise;  and  possession,  it  appears,  imme- 
diately followed.  ITaunton,  J.  The  entry  was  not  signed 
by  Walker  the  father  or  son.]  It  is  written  by  Walker,  the 
son,  and  signed  by  Mrs.  Simpson,  It  is  not  necessary  that  a 
lease  should  be  signed  by  both  parties ;  the  acceptance  of  it  by 
the  lessee  is  sufficient ;  Payne  v.  Ives(c).  Every  lease,  even 
though  the  rent  reserved  be  under  20/.,  requires  a  stamp. 

(a)  1  N.  R.  S70.  (c)  3  Dowl.  &  Ryl.  664. 

(6)  6  T.  R.  452. 

P  2 
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18S4.        It  was  argued  at  the  sessions  that  this  was  an  agreement 

^'^^'^^^^^      for  a  lease,  and  not  a  lease.     The  Court  has  always  taken 

v.  the  intention  of  the  parties  as  the  rule  of  construction.     In 

Inhabitants  of  j)^  ^   jj,-^,  /^x    j^  ^^8  said  by  Tindal,  C.  J.,  *'  Upon  the 
St.  Martih,  ^  ^'  ...  '  r 

LxicESTER.    general  and  leading  principle  in  such  cases,  we  are  to  look 

at  the  words  of  the  instrument  and  at  the  acts  of  the 
parties,  to  ascertain  what  their  intention  was."  If  there 
be  a  doubt  whether  this  is  an  agreement  or  a  lease,  the 
Court  will  construe  it  as  the  latter.  [Denman,  C.  J.  This 
could  not  bind  Mrs.  Simpson,  as  she  was  a  married 
woman.]  She  was  the  agent  (6)  of  her  husband.  [Tatm- 
ton,  J.  Ought  not  the  sessions  to  have  found  that  fact  ?] 
It  is  found  that  the  husband  entered  upon  the  land  and 
paid  the  rent, — which  is  equivalent.  [Lord  Denman,  C.  J. 
The  letting  was  by  parol,  and  this  was  a  mere  memoran' 
dum  of  it.]  The  witness  stated  that  the  contract  was 
reduced  into  writing.  The  sessions  went  on  the  ground 
that  there  was  no  written  contract.  The  witness  was 
called  to  prove  a  parol  letting,  and  he  failed  to  do  so. 
He  stated  that  the  terms  of  the  letting  had  been  reduced 
to  writing,  and  that  he  had  no  recollection  of  the  transac- 
tion except  from  reading  the  memorandum  in  the  book. 
Unless  the  witness  could  give  some  evidence  apart  from 
the  book,  his  evidence  was  inadmissible.  [Taunton,  J. 
Suppose  a  witness  is  called  to  prove  the  execution  of  a 
deed,  and,  upon  seeing  his  name  as  an  attesting  witness, 
says  that  from  that  circumstance  he  recollects  that  the 
deed  was  executed.  Is  not  that  evidence  P]  In  that  case 
the  witness  is  speaking  of  a  fact  independent  of  the 
written  paper.  Suppose  a  long  conveyance  to  be  put  into 
the  hands  of  a  witness  who  has  no  recollection  of  its 
contents ;  and  he,  upon  looking  at  the  conveyance,  states 
the  consideration  and  the  uses;  then  the  written  instru- 
ment would  be  the  evidence.  [Taunton,  J.  The  case 
states  that  the  witness  let  the  house  as  the  agent  of  his 

(fl)  8  Bingli.  181 ;  4  Moore  &  (b)  Vide  Plimmer  v.  Sells,  ante, 

Payne,  438.  iii.  422. 
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father.]     It  also  states  that  the  coulract  was  reduced  to 
writing.     In  Doe  v.  Perkim  {a)  it  was  held,  that  although      j^v^ 
a  party  might  refresh   his  memory  from  an  instrument  in  v/ 

writing,  yet  if  he  had  no  recollection  of  the  matter  except  ^sJ^^^iURTL^ 
from  reading  the  paper,  his  evidence  was  inadmissible,  Leicestsr. 
IPatteson,  J.  In  that  case  the  witness  attempted  to  refresh 
his  memory  from  extracts  made  by  himself.  It  was  said 
that  the  book  itself  must  be  produced.  Suppose  a  witness 
is  asked  if  he  recollects  a  conversation,  and  he  says  that 
he  does  not,  but  produces  a  memorandum  made  at  the 
time,  and  states  the  conversation ;  is  that  evidence  admis- 
sible?] In  that  case  the  witness  does  not  speak  to  the 
contents  of  a  written  instrument. 

Lord  Den  MAN,  C.  J.-- If  this  was  either  a  lease  or  an 
agreement  for  a  lease,  the  sessions  have  done  wrong  ^  bat 
I  think  it  was  neither.  It  was,,  in  my  opinion,  a  mere 
memorandum  of  agreement,  to  prevent,  mistake.  It  is  said 
to  have  been  signed  by  the  pauper  on  purpose  to  bind  her 
husband,  but  it  does  not  appear  that  she  had  any  authority 
to  bind  her  husband  as  to  this  particular,  or  that  he  ever 
knew  of  the  transaction,  or  recognised  her  act.  t 

Then  the  question  is,  whether  the  appellants  were  at 
liberty  to  prove,  in  the  way  they  have  done,  the  letting  by 
parol?  The  witness  who  stated  the  fact  of  the  letting 
said,  in  effect, — I  must  look  at  this  book ;  without  looking 
at  it,  I  have  no  memory  on  the  subject ;  but  upon  looking 
at  it,  I  have  no  doubt  that  the  fact  really  happened.  The 
sessions  then  say  that  he  is  not  at  liberty  to  look  at  the 
book  for  any  other  purpose  than  to  refresh  his  memory ; 
but  that  for  such  purpose,  he  is  at  liberty  to  look  at  it, 
and  may  give  parol  evidence  of  the  letting,  if  his  memory 
serves  him.  It  appears  to  me  that  the  sessions  acted  quite 
right,  and  that  we  must  infer  from  the  facts  stated,  that 
though  the  witness  denied  his  recollection  of  the  facts  until 

(a)  8  T.  R.  r49. 
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1834.        bis  memory  was  assisted  by  the  book,  yet  that  by  reading 

^^^^^<^      the  entry,  his  memory  of  the  facts  is  brought  back.     I 

9,  think^  therefore,  that  there  is  no  ground  for  questioning 

Inhabitants  of  w^^i  which  the  sessions  have  done. 
St.  Maetiit, 

LEICCST£ft. 

Taunton,  J. — I  also  am  of  the  same  opinion.  Besides 
which  it  appears  to  me,  although  it  has  not  been  argued 
on  that  ground  at  the  bar,  there  was  some  other  evidence 
of  a  letting  for  11/.  by  the  year,  besides  that  upon  which 
the  argument  has  torned  to-day.  It  appears  that  five 
receipts,  for  five  quarters'  rent  each  (being  £/.  Ids.),  were 
put  in.  Those  receipts  afford  the  Court  pretty  distinct 
proof  that  there  was  a  taking  by  the  year,  aiid  at  a  rent  of 
more  than  10/.  However,  I  do  not  put  it  entirely  upon 
that  ground,  because  I  think  this  entry  in  the  book  was 
neither  to  be  considered  a  lease,  nor  an  agreement  for  a 
lease.  It  is  a  mere  memorandum  pnt  into  this  book  for 
the  convenience  of  the  party  who  made  the  entry. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  I 
look  upon  this  entry  as  a  mere  memorandum.  The 
schedule  to  the  stamp  act  (a)  makes  any  '*  agreement,  or 
minute,  or  memorandum  of  an  agreement"  liable  to  be 
stamped  when  **  under  hand  only ;"  by  which  it  is  meant 
to  confine  the  operation  of  that  part  of  the  act  to  agrees 
meiits  which  per  se  are  binding  on  the  parties.  Now 
this  instrument  was  not  per  se  binding  upon  the  parties. 
It  is  said  that  they  acted  upon  it ;  bat  the  question  is,  not 
whether  the  parties  acted  upon  it  or  not,  but  whether,  the 
instrument  itself  being  examined,  it  proves  to  be  a  binding 
instrumait,  which  could  have  been  put  in  force  if  either  party 
had  refused  to  act  upon  it.  It  is  clear  that  there  was  no 
signature  by  the  owner,  who  was  supposed  to  have  let,  snd 
there  was  nothing  that  he  could  be  sued  upon  if  be  had 
refused  to  let  the  party  into  possession ;  nor  could  he,  by 

ta)  55  Gk0i  5,  c.  184. 
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an  action  on  the  agreement,  have  compelled  the  partj  to        1834. 
pay  rent  if  he  had  not  entered,  because  the  wife  had  no     •riT'^Ko 
autboritj  to  bind  die  husband.     If  slie  had  such  authority,  v. 

the  sessions  ought  to  have  found  the  fact.  There  is  st^Martih 
nothing,  therefore,  on  the  face  of  the  document  which  LiicastEs. 
made  it  a  lease  or  an  agreement,  and  it  is  not  a  memoran- 
dum of  agreement.  Should  the  sessions  then  have  put  it 
into  the  hands  of  the  witness,  to  refresh  his  memory  i  Doe 
V.  Perkins  has  been  ciled,  and  has  been  pushed  a  great 
way  further  than  the  facts  of  the  case  warrant.  In  that 
case  a  party  endeavoured  to  refresh  his  memory  by  ex- 
tracts from  a  book,  and  the  Court  said, — You  cannot 
refresh  your  memory  by  extracts  from  a  book,  though  you 
may  do  so  by  a  document  in  your  hand-writing  made  at  the 
time ;  you  must  produce  the  original  book,  that  the  other 
side  may  look  at  it,  and  cross-examine  upon  it,  if  they 
think  fit;  not  that  the  book  may  be  produced  in  evidence, 
but  that  the  witness  in  all  cases  who  professes  to  refresh 
his  memory  by  a  document,  may  have  the  original  docu- 
ment there  to  offer  to  the  other  side  for  cross-examination. 
There  is  not  a  single  point  more  in  the  case.  The  de- 
cision of  the  Court  is  in  a  very  few  words,  and  only  goes 
to  that  effiect.  There  is  a  case,  decided  before  Doe  v. 
Perkins,  where  a  person  produced  a  piece  of  paper  which 
he  said  was  copied  from  part  of  a  book  containing  an  entry 
of  goods  sold  and  delivered;  and  the  Court  said,  you 
cannot  refresh  your  memory  by  that  paper — the  book 
ought  to  be  produced.  It  was  never  supposed  that  a 
witness,  by  referring  to  a  book,  would  make  that  book 
evidence,  but  he  may  refresh  his  memory  by  it,  and  let  the 
other  side  have  the  document  produced,  that  they  may 
aoss-examine  upon  it. 

Williams,  J. — I  am  of  the  same  opinion.  I  think 
this  was  neither  a  lease  nor  an  agreement  for  a  lease.  It 
appears  to  me  perfectly  clear  that  the  witness,  on  seeing 
the  document,  proved  a  letting  by  parol  evidence ;  that  18 
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1834.  to  saji  upon  refreRliing  his  memory  by  the  memorandum^  he 

r^^^  6^^^  »°  account  of  that  which  was  equivalent  to  a  letting ; 

V.  and  thereforiB  1  think  the  sessions  were  perfectly  right. 
Inhabitants  of 
St.  Martin, 
Xeicestek.  Order  of  Sessions  affirmed. 


M'Arthur  v.  Campbell. 

Matter  of  ASSUMPSIT.  Plea:  the  general  issue.  This  cause^ 
apparent  upon  '°^  ^^'  matters  in  difference  between  the  parties,  were  in 
the  face  or  an  June  1832,  (by  an  order  of  Lord  Tenterden,  subsequently 
award,— as  an  t  .       -  i.  ,  •       •  i 

omission  to      made  a  rule  of  court,)  referred  to  arbitration ;  the  costs  of 

adjudicate        j|,g  g^jj  ^^j  ^f  ^|jg  reference  to  abide  the  event.      Before 

upon  a  matter 

or  dispute         the  arbitrator,    the  plaintiff  sought   to  recover  about  8/. 

iTli^Ilfto'IJ  f^'  «^^^»  »^'^'  »°d  ^^^  defendant  claimed  a  set-off  (which 
•—cannot  be  had  notbeen  pleaded,)  to  the  amount  of  20/.  Evidence  was 
cause  against  given  in  support  of  both  these  cross  claims.  The  arbitrator 
a  rule  nisi  awarded  that  there  was  not  any  sum  of  money  due  and  owing 
mem  for  non-  from  the  defendant  to  the  plaintiff,  and  that  the  defendant 
of'Seawaid  ^^^  °^'  undertake  and  promise  in  manner  and  form  &c. 
The  costs  of  the  suit  and  of  the  reference  have  been  taxed 
at  104/.  lOs.,  which  the  plaintiff  has  refused  to  pay. 

In  last  Easter  term,  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  an  attachment  against  him,  for  his  con- 
tempt in  not  paying  the  sum  of  104/.  lOs.  pursuant  to  the 
rule  of  Court,  the  award,  and  the  master's  allocatur,  was 
pbtaiiied  by  Miller;  against  which, 

Follett  and  W.  H.  Watson  shewed  cause.  One  of  the 
matters  in  difference  between  the  parties  has  not  been  ad- 
judicated upon  by  the  arbitrator;  for  a  set-off  was  claimed  by 
the  defendant,  and  the  arbitrator  has  only  awarded  that  the 
defendant  does  not  owe  the  sum  of  money  which  the  plaintiff 
claimed.  If  the  finding  had  been  for  the  plaintiff,  that  cer- 
tainly would  have  been  a  disallowance  of  the  set-off j  but  it 
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is  quite  consistent  with  the  award,  as  it  now  stands,  that  the 
plaintiff  may  still  owe  the  defendant  12/.,  being  the  excess  of 
the  set-off  claimed,  over  the  debt.    An  attachment  cannot  be    ~~ '  v. 
demanded  as  matter  of  right.    The  power  of  the  Court  as    Campbell. 
to  granting  it  is  purely  discretionary.    Under  the  peculiar  cir- 
cumstances under  which  the  Court  on  a  former  occasion 
discharged  the  rule  for  setting  aside  this  award  (a),  it  is 
hoped  that  they  will  now  in  their  discretion  refuse  to  en- 
force the  award  by  the  summary  process  of  attachment. 
Where  there  exists  any  doubt  whether  the  award  is  good, 
the  Court  will  refuse  to  enforce  it  by  attachment,  and  will 
leave  the  party  to  his  action  upon  it.   It  has  been  decided  that 
where  there  exists  any  objection  to  an  award  which  would  be 
pleadable  in  an  action  upon  that  award,  the  Court  will  not 
grant  an  attachment ;  In  the  matter  of  Cargey  Is  Aitcheson  (6). 
Such  objections  as  that  there  was  corruption  on  the  part 
of  the  arbitrator,  or  that  he  did  not  proceed  regularly,  cannot 
be  pleaded,  but  can  only  be  raised  by  way  of  motion  to  ^e^ 
aside  the  award;  but  an  objection  that  the  arbitrator  has 
not  decided  on  all  the  matters  referred  to  him,  goes  directly 
to  the  essence  of  the  award,  and  may  be  pleaded,  and  there- 
fore constitutes  a  ground  for  discharging  a  rule  nisi  for  an 
attachment.     In  Mitchell  v.  Stavely  (c),  which  was  debt  on 
bond  conditioned  to  perform  an  award  under  a  reference  of 
all  matters  in  difference  between  the  parties,  it  was  held  to 
be  a  good  plea  in  bar, — that  at  the  time  of  the  submission, 
a  claim  by  the  defendant  of  aa  indemnity  against  certain 
negotiable  bills  of  exchange,  was  a  matter  in  difference  be« 
tween  the  parties,  and  that  the  arbitrator,  before  making  his 
award,  had  notice  thereof,  but  had  not  made  or  given  any 
award  or  direction  touching  or  concerning  it,  and  that  divers 
of  those  bills  were  outstanding.     Winter  v.  Munton  (d)^ 
Randall  v.  Randall  (e),  were  also  cited. 

(s)  Vide  ante,  li.  444.  i  Bingh.  109 ;  9  B.  Moore,  381. 

(6)  9  Dowl.&  Ryi.  S2S;  Cargey  (e)  16  East,  5& 

V.  Aiicheum,  3  D.  &  R.  433;  2  (iQ  S  B. Moore,  783. 

Bam.  k  Cress.  17D;  S.  C.  in  error,  (e)  7  East,  81. 
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J8S4.  Si*'   J'  Scarlett  and  Miller  contrd.      Undonbtedly  an 

award  which  is  tiot  final  is  bad ;  but  in  this  case  it  is  good 
upon  the  face  of  it,  and  on  cause  shown  ag^ainst  a  rule  for  an 
Campbell,  stttarcbment,  facts  dehors  the  award  will  not  be  taken  into 
consfderatioD.  Where  upon  the  l^ce  of  an  award,  its  in? a- 
liditj  appears,  or  its  Vafidity  is  doubtful,  the  Court  wiA  not 
enforce  the  perfortnance  of  it  bj  attadiment; — and  for  ob- 
vrouriy  good  reasons.  But  they  will  not  entertain  objections 
raised  only  upon  afjidanits  in  opposition  to  the  motion 
for  an  attachment,  and  which  the  party  seeking  to  enforce 
the  award  has  no  opportunity  of  answering.  If  such  objec- 
tions were  etrtertained,  the  remedy  by  attachment  would  be 
practically  destroyed.  In  an  action  upon  an  award  it  is  no 
plea  tbat  the  arbitrator  has  not  decided  upon  all  the  matters 
referred  to  him,  unless  that  fact  be  apparent  upon  the  face 
of  the  award  taken  in  connection  with  the  submission. 
In  Walkr  v.  King{a),  the  Court  of  Chancery  refused  to 
?acate  an  award,  on  the  gromid  of  hardship  or  unreasonable- 
ness appearing  only  npon  the  bill  and  answer.  Where  there 
is  any  objection  to  an  award  which  cannot  be  brought  be- 
fore the  Court  except  by  affidavit,  it  must  be  taken  by  way 
of  motion  to  set  a«ide  the  award.  [Lord  Defitnan,  C.  J., 
I  see  that  Mr.  Tidd  lays  down  the  rule  exactly  as  you  say  it 
is  (his  lordsfarp  here  read  at  some  length  from  Tidd's  Prac- 
tice, (^).)  There  is  great  sense  m  the  distinction  which  he 
tsrkes.}  Tfait  distinction  is  taken  in  a  numerous  class  of 
cases,  many  of  which,  it  is  believed,  are  referred  to  in  Mr. 
TiddTs  work. 

Lord  Den  MA  ft  C.  J.— I  think  the  cade  falls  within  the 
common  rtrte,  that  a  party  cannot  show  cause  against  a  rule 
for  an  atlaehment  for  non-performance  of  an  award,  except 
for  matter  apparent  trpon  the  face  of  the  award.  This  rule, 
which  is  clearly  laid  down  by  Mr.  Tidd,  is  a  sensible  rule 
of  practice. 

(a)  9  Mod.  63,  3  Eq,  Abr.292.  (b)  9th  edit.  845. 


M'Artbue 
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Taunton,  J. — I  have  entertained  a  doubt  upon  one  poiiit,  1834. 
and  one  only,  Mrhich  wns  as  to  the  discretion  of  the  Court ; 
but  I  am  satisfied  that  my  doubt  was  mifounded.  Though  "  v, 
believing  the  decision  in  Michaelmas  terra  1833,  upon  the  CA«rBEtt. 
motion  to  set  aside  this  award,  a  correct  decision  (a),  yet  it 
struck  me  for  a  while  that  we  might  now  look  at  the  cir- 
cumstances of  the  case  in  order  to  guide  our  discretion ;  but 
I  think  it  much  better  to  abide  by  the  general  rule  of  law, 
and  that  the  objection  to  the  award  on  grounds  extrinsic  of 
the  letter  of  it,  ought  not  to  be  entertamed  at  this  stage  of 
the  proceedings.  If  matter  of  objection  is  apparent  on  the 
face  of  the  award  it  may  be  urged  at  any  time,  bat  that  is 
not  so  when  Ae  objection  arises  out  of  extrinsic  facts. 

Williams,  J.  (b) — I  am  of  the  same  opmion.  To  allow 
this  objection  to  be  urged  now,  would  be  to  invert  the  order 
of  the  proceedings.  It  would  be  to  make  the  shewing  cause 
against  a  rule  for  an  attachment,  the  same  thing  as  a  motion 
for  setting  aside  the  award,  with  this  difference  onTy,  that  the 
other  party  would  have  no  opportunity  of  answering  the 
affidavits. 

Rale  absolute,  (c) 

(a)  M'Arthm'  v.  CampUll,  ante,  6  T.  R.  161 ;  Braddick  v.  Tkoa^ 

n.  444.  son,  8  East,  344 ;  Bragier  v,  Bry- 

(6)  Pattetomf  J.  had  left  the  akt,  8  fiingfi.  167 ;  10  B.  Moore, 

Cowt.  667;  AfM^  1  Lord Keayoay  lia 

(c)  And  see  HiMamd  v.  Brooke, 


LoNOSTAFF  and  another  v.  M&AOOE. 

Trover  for  fixtures,  tried  before  Lord  Dmrnm,  C.3.  Theforcibl^s 

.    .  *-.  ,  taking posscs- 

at  Weatomnter,  at  the  stttngs  after  Mtchttelaws  tevm  hral  sion  of  a  housd 

£6  September,  iwa.    Anetey  deoRMd  by  ifttdeMnre  a  b^^tho'i^. 

house  in  Condttil  Street,  Hanover  SfnM»  %o  Ni^Hngeik,  nee  of  a 

for  £5  years.      Nightingale,  besides  a  premium   for  the  i^^^  j^  i^^t 

lease,  paid  Amtey  for  the  fiitnres  then  on  the  premises,  aconvenionof 

such  nxtureS. 
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Nighliiigak,  who  carried  on  the  business  of  a  tailor,  fitted 
up  a  part  of  the  house  as  a  tailor's  shop,  and  for  that  pur- 
pose placed  other  fixtures  on  the  premises. 

3Q  Aprils  1824.  Nightingale  assigned  the  term  to  the 
defendant  by  way  of  mortgage,  to  secure  1000/.  money 
borrowed. 

24  December,  1824.  Nightingale  assigned  all  his  estate 
and  effects  to  the  plaintiffs  for  the  benefit  of  his  creditors. 

November,  1828.  The  plaintiffs  were  put  into  possession 
of  the  house  and  fixtures  by  Nightingale,  and  were  about 
to  sell  the  fixtures,  but  were  induced  to  desist  in  conse- 
quence of  a  proposal  from  the  defendant ;  which  proposal 
was  not,  however,  carried  into  effect.  The  plaintiffs  were 
subsequently  forcibly  turned  out  of  possession  by  the  de- 
fendant There  was  no  evidence  that  any  of  the  fixtures 
had  been  erected  after  the  mortgage.  It  was  objected  on 
the  part  of  the  defendant,^rs/,  that  trover  would  not  lie  for 
Jixtures ;  and  secondly,  that  there  was  no  tortious  convei^ 
sioQ  in  this  case,  because  the  defendant  had  a  right  to  enter 
as  assignee  of  the  term,  and  the  fixtures  passed  by  the 
assignment.  The  jury  assessed  the  value  of  the  whole  of 
the  fixtures  at  80/.,  and  found  that  the  defendant  had  taken 
forcible  possession.  The  Lord  Chief  Justice  was  of  opi- 
nion^ that  the  keeping  possession  after  the  forcible  entry 
was  not  a  conversioui  and  directed  a  nonsuit,  giving  the 
plaintiffs  permission  ta  move  to  enter  a  verdict  for  80/. 
In  Hilary  term  last,  a  rule  nisi  was  accordingly  obtained  by 
Sir  James  Scarlett;  against  which. 


Campbell,  A.  6.  now  shewed  cause.  Colegrave  v.  Dia^^ 
Santos  {a),  shews  that  trover  cannot  be  maintained  for 
fixtures  attached  to  the  freehold*  No  distinction  was 
made  at  the  trial  between  household  and  other  fixtures; 
nor  was  evidence  given  to  shew  that  any  of  the  fixtures  had 
been  erected  subsequently  to  the  mortgage. 


(a)  3  Dowl.  &  Ryl.  955;  S.  C«  8  Batn.  &  Qress..  76. 
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The  takiDg  possession  of  the  house  by  the  defendant        1834. 
could  not  be  a  conversion  of  the  fixtures. 

Sir  James  Searleti,  and  Stephen  Temple,  in  support  of 
the  rule.  Colegrave  v.  Dias^SarUos  does  not  determine 
that  trover  cannot  be  maintained  for  fixtures.  In  that  case 
the  owner  of  the  freehold  of  a  house  sold  it  by  auction, 
and  nothing  was  said  in  the  conditions  of  sale,  or  in  the 
subsequent  conveyance  to  the  purchaser^  as  to  the  fix- 
tures which  were  at  the  time  in  the  house.  It  was  held, 
that  the  fixtures  passed  by  the  conveyance,  and  that  the 
vendor,  after  giving  them  up,  could  not  bring  trover  for 
them.  Nothing  further  is  established  by  that  case.  In 
Piit  ▼.  Shew  {a),  the  declaration  was  in  trespass,  for  break- 
ing and  entering  the  plaintiff's  house,  and  for  taking  divers 
goods,  chattels  and  effects;  and  the  Courjt  held,  that  the 
plaintiff  might  recover  the  value  of  fixtures  under  these 
words.  Where  the  articles  can  be  severed  without  injury 
to  the  freehold,  and  are  such  as  are  usually  valued  between 
landlord  and  tenant,  they  may  be  considered  as  chattels, 
and  are  recoverable  in  an  action  of  trover; — Darts  v. 
Jonei  (i).  The  assignment  to  the  defendant,  of  the  term 
in  the  house,  could  not  give  him  a  title  to  the  fixtures, 
unless  there  had  been  a  delivery  of  the  possession  both 
of  the  house  and  fixtures.  Here  Nightingale,  and  through 
him  the  plaintiffs,  were  in  the  situation  of  mortgagors  in 
possession,  and  had  a  right  to  remove  the  fixtures ;  and 
their  being  prevented  by  force  from  so  doing,  could  not 
take  away  that  right.  Some  of  the  articles  were  not  aflixed 
to  the  freehold  in  any  way,  and  therefore,  for  those  articles 
at  least,  the  plaintiffs  were  entitled  to  a  verdict. 

Lord  Denman,  C.J, — ^The  opinion  of  the  jury  was  not 
taken  as  to  any  particular  articles  of  furniture,  whether  they 
were  fixtures  or  not;  but  they  were,  I  think,  merely  called 
upon  to  estimate  the  value  of  articles,  which  appeared  to 

(a)  4  Bwn.  &  Aid.  306.  (6)  9  Barn,  k  Aid.  165. 


ai4 


ias4. 
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be  aisuoied  to  h||ve  been  fixtures.  Upon  that  being 
decided,  and  upon  its  being  also  found  tbat  the  defendant 
had  taken  forcible  possession  of  the  house,  a  question  did 
arise  whether  his  taking  forcible  possession  of  the  bouse  by 
virtue  of  the  mor^[age  deed^  and  keeping  it  under  these  cir- 
cumstances, could  amount  to  a  conversion  of  those  things  so 
called  fixtures.  Upon  that  point,  the  case  of  Colegravev.  Duu- 
Santos  was  supposed  to  applj.  I  thought  that  it  could 
not  be  called  a  conversion,  because  the  articles  might  at 
that  moment,  for  aught  I  knew,  be  attached  to  the  freehold. 
They  were*only  in  the  defendant's  custody ;  and  my  doubt 
was,  whether,  as  the  defendant  had  possession  of  the  bouse, 
there  were  any  articles  in  the  bouse  in  respect  of  which 
trover  could  be  maintained  against  him*  That  is  the  sub- 
stance of  what  passed  at  the  trial ;  and  I  have  no  evidence 
at  all  that  any  part  of  those  fixtures  had  been  erected 
after  the  execution  of  the  mortgage  deed,  under  which  the 
defendant  claimed.  The  fixtures,  therefore,  were  subject 
to  the  same  right  as  the  possession  of  the  house. 


Taunton,  J.  concurred* 

Patteson,  J. — ^The  plaintiff  might,  if  he  had  insisted 
upon  it,  have  gone  to  the  jury,  as  to  what  were  and  what 
were  not  fixtures ;  but  that  does  not  appear  to  have  been 
done*  They  seem  to  have  been  taken  as  a  class.  I  do 
not  think  that  this  action  was  maintainable  for  those  articles 
which  were  fixture. 


Williams,  J.  concurred. 


(a)   And  see  Place  v.  Faggy 
4  Udnn.  fc  Ryl.  377;   Wysi<m*t 


Rule  discharged  (a). 

coity  ibid.  280  n ;  Hare  v.  HarUmy 
ante^  vol.  ii.  498. 
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1834. 
The  King  v.  The  Inhabitants  of  Cottinoham. 

On  appeal,  an  order  for  the  removal  of  a  pauper  from  An  order  of 
Cottingham  to  Patrington,  was  at  the  quarter  sessions  for  quasWng  an 

the  East  Riding  of  Yorkshire,  in  July,  1833,  quashed  "for  order  ofremo- 
•i  »      T   \^.  .      .  val«fortn/br- 

tnformahty  wttn  costs.      In   Michaelmas  term,   1833,  a  malityy'*wBs 

certiorari  issued,  directing  the  justices  to  certify  to  this  ^I^^J^^^  ^^ 

Court,  the  order  of   removal,  and  the  order  of  sessions  although  the 

quashing  it.     The  orders  were  accordingly  returned,  and  val  appearST" 

the  order  of  removal  appeared,  upon  the  face  of  it,  to  be  ^P^  the  face 

good.     A  rule  nisi,  to  quash  the  order  of  sessions,  having  ^  from 

been  obtained,  ^®£?'-<, 

The  Court 
will  in  such 

Hildyard  now  shewed  cause.     By  the  record  it  simply  5,aJ^hi*I^^' 

appears,  that  the  order  was  quashed  for  informality.     It  »ons  used  the 

does  not  follow  that  the  Court  of  Quarter  Sessions  quashed  niality"*aB^'^" 

the  order  of  removal  for  informality  apparent  on  the  face  expressive 

/..         *  «  e  *  f         1-.        t.«i.       merely  that 

of  tr.     A  variety  of  cases  of  informality,  m  which  the  m-  their  decision 

formality  is  not  apparent  on  the  face  of  the  order  of  remo-  ^^  proceeded 
.  ■      mi  •         "P°"  grounds 

val,  may  be  instanced.    Thus,  suppose  that  the  two  justices  distinct  from 

who  made  the  order,  took  the  examination  of  the  pauper  [he  apMal^ 

separately:  or,  that  the  pauper  was  at  the  time  irremova-     This  Court 

ble  by  reason  of  residence  upon  his  own  estate,  as  in  Rex  ^^  objection 

V.  Wick  St.  Lawrence  (a);  or,  that  he  required  no  relief;  or,  '®,*° 

order  of  ses- 
that  the  order,  or  copy  of  the  order,  was  not  produced  at  aions  which 

the  sessions.    All  these  are  cases  in  which  the  sessions  uP9njl»ef»ce 

of  It  does  not 
might  quash  the  order  of  removal  for  informality,  and  in  appear  to  be 

which  that  informality  would  not  be  apparent  on  the  face  ^^^"^^ 

of  the  order.     It  is  certainly  very  desirable  that  the  «es-  the  particular 

sions  should  state  the  grounds  upon  which  they  quash  an  brought  before 

order  of   removal;   but   this   Court  has   no   authority  to  the  Court  by  a 

special  case. 
require  them  either  to  state  a  case  or  make  an  entry  of  the     The  sessions 

grounds  of  their  judgment.  ^^^^^  ^ 

under  8  &  9 
(a)  AfUe^  u.  869.  WiU.  3,  c.  SO, 

s.  3,  in  all 
eases  in  which  an  appeal  has  been  entered  and  determineif  whether  the  determination 
be  upon  the  merits  or  for  drftct  qffarm^ 
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1834.  Cresswell  and  Henry,  contri.    The  order  of  sessions 

^'^^>^^      professes  to  quash  the  order  of  removal  for  informality. 

9,  Now,  the  only  thing  susceptible  of  form,  is  the  order  of 

Inhabitants  of  removal  itself:  and  therefore  it  must  be  inferred,  that  the 

COTTfNOBAK. 

order  was  quashed  for  some  defect  supposed  to  be  appa^ 
rent  on  the  face  of  it.  All  cases  of  informality  are  such  as 
can  be  amended.  The  cases  which  have  been  put  in  the 
argument  as  matters  of  form,  are  in  truth  matters  of  sub^ 
stance.  In  the  case  of  the  two  magistrates  adjudicating 
separately,  the  defect  is  in  matter  of  substance,  not  of 
form.  So«  non-chargeability  is  matter  of  substance.  So 
also  of  irremovability  arising  from  circumstances  similar  to 
those  in  Hex  v.  Wici  St.  Lawrence. 

A  second  objection  to  the  order  of  sessions  is,  that 
it  gives  costs.  The  sessions  have  no  power  to  give 
costs  when  they  quash  an  order  for  informality.  By 
8  &  9  Will.  3,  c.  30^  for  ''  the  more  effectual  preventing  of 
vexatious  removals  and  frivolous  appeals/'  the  sessions 
upon  any  appeal  before  them,  concerning  the  settlement  of 
any  poor  person,  are  directed  to  order  costs,  as  they  shall 
think  reasonable,  to  be  paid  by  the  party  against  whom 
such  appeal  shall  be  determined.  It  appears  to  have  been 
intended  that  costs  should  be  granted  in  those  cases  only 
where  there  is  a  settlement  of  the  matter  in  dispute.  The 
object  of  the  enactment  was  to  prevent  vexatious  removals 
or  appeals,  and  the  reason  of  it  therefore  applies  only  to 
cases  in  which  the  appeal  has  been  decided  upon  the  merits, 
and  cannot  extend  to  a  case  in  which  the  order  of  removal 
is  quashed  ybr  informality^ 

Lord  Dbnman^  C.  J. — ^The  justices  at  sessions  have 
absolute  dominion  over  the  law  and  facts  of  every  case 
that  comes  before  them ;  and  upon  the  subject  of  those 
cases  we  can  know  nothing  but  what  they  think  proper 
to  state  to  us*  They  have  in  this  case  quashed  an  order  of 
removal  on  the  ground  of  informality,  without  stating  what 
that  informality  was.      It  is  argued  that  "informality" 
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necessarily  means  some  defect  in  the  form  of  the  order 
itself,  and  apparent  upon  the  face  of  it;  but  I  cannot  ad-     rp.  ,  jr 
mit  that  argument  to  be  correct.     I  think  that  the  magis-  v. 

trates,  when  they  state  that  they  have  quashed  the  order  for  q|^^^^^oh^^^^ 
'*  informality/'  must  be  understood  as  saying  no  more  than 
that  they  have  not  decided  upon  the  merits.  It  is  very 
right  that  they  should  make  such  a  statement,  when  the 
merits  are  not  adjudicated  upon*  as  otherwise  their  judg- 
ment might  be  binding  on  the  parties  at  a  future  period. 
It  is  very  probable  that  the  magistrates  may  have  used  the 
word  **  informality"  not  in  its  strict  sense,  but  merely  with 
a  view  to  prevent  the  unjust  consequence  to  which  I  have 
adverted. 

Then  it  is  said  that  the  magistrates  have  exceeded  their  ju- 
risdiction by  granting  costs :  aud  if  the  act  had  said  that  they 
should  grant  no  costs,  except  when  a  case  was  decided  on  the 
merits,  this  would  have  been  a  good  objection  to  the  order; 
bot  that  is  not  the  enactment.  It  is  said  that  the  object 
of  the  act  was  to  prevent  vexatious  removals,  and  frivolous 
appeals,  and  that  the  sessions  have  no  right  to  say,  that  the 
appeal  is  frivolous,  unless  they  have  inquired  into  the  merits. 
The  objection,  however,  whatever  it  was,  prevailed ;  and 
we  may  say,  that  the  removal  was  vexatious,  if  it  was  made 
under  any  of  those  circumstances,  which,  though  the  Court 
may  call  them  informalities,  are  in  fact  matters  of  sub- 
stance, as  affecting  the  jurisdiction  to  remove.  I  do  not 
think  that,  in  order  to  enable  the  magistrates  to  award 
coats  under  this  statute,  the  determination  of  the  appeal 
must  be  upon  the  merits.  The  sessions  have  determined 
this  appeal ;  and  therefore,  it  seems  to  me,  they  were  at 
liberty  to  give  costs.  In  Rex  v.  The  Justices  of  Essex  {a), 
notice  of  an  appeal  against  a  rate  was  given,  but  counter- 
manded the  day  before  the  sessions,  and  no  appeal  was 
entered ;  and  it  was  held,  that  the  sessions  had  no  power 
to  give  costs;  but  that  was  on  the  ground  that  the  entty 
and  determination  of  the  appeal  were  in  the   nature  of 

(a)  8  T.  R.  583. 
▼OL.  IV.  Q 
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1834.        conditions  precedent  to  the  granting  of  costs.     Here,  the 

^^^^'^^      appeal  was  entered  and  it  has  been  determined^  and  this,  I 

^^  think,  is  all  that  is  required  to  give  jurisdiction  as  to  costs. 

Tnhabitants  of 

Taunton,  J. — In  questions  of  settlement,  the  proceed- 
ings of  the  Court  of  Quarter  Sessions  may  be  erroneous 
in  either  of  two  ways  : — ^There  may  be  a  defect  in  the  face 
of  the  original  order;  and  if  such  an  order  is  confirmed,  all 
that  is  necessary  to  be  done,  is  to  bring  the  order  of  Con- 
firmation up  by  certiorari,  and  move  this  Court  to  quash 
it: — Or  there  may  be  an  informality  in  some  part  ofthepro^ 
ceedingSf  not  appearing  upon  the  face  of  the  order,  but  only 
to  be  shewn  by  extrinsic  circumstances,  and  existing  in 
matters  collateral;  and  such  informality  can  only  be  brought 
before  this  Court  in  a  special  case.  There  appears  to  be 
no  informality  upon  the  face  of  the  order ;  and  no  extrinsic 
informality  has  been  brought  before  the  Court  by  a  special 
case.  If  this  Court  sees  that  something  might  have  existed 
which  would  make  the  order  for  quashing  the  appeal ''  for 
infortnality'*  rights  and  there  is  no  special  case  disclosing  in 
what  that  infortnality  consists, — the  order  of  sessions  mtist 
be  confirmed.  I  will  not  say  that  I  agree  that  all  the 
instances  which  have  been  put,  are  instances  of  informali- 
ties; but  that  of  the  magistrates  sitting  separately,  is  an 
instance  of  an  informality  in  the  proceedings,  for  which  the 
ord^r  must  have  been  quashed  for  informality,  and  not 
upon  the  merits : — ^That,  therefore,  is  a  possible  case,  in 
which  the  order  might  be  quashed  for  an  informality  not 
apparent  on  the  face  of  it.  I  do  not  think  that  the  case 
put  of  a  pauper  not  being  chargeable,  would  be  a  mere  mat^ 
ter  tffform;  nor  do  I  think  that  the  case  of  a  pauper  being 
irremovable  by  reason  of  his  living  upon  his  dvi^n  fi-eehotd, 
is  a  proper  instance  of  informality.  It  is  sufficient  to  say 
that  a  case  may  have  existed  which  would  form  a  good 
ground  for  the  decision  of  the  sessions.  Looking  then  dt 
the  order  itself,  that  order  appearing  to  be  proper  on  the 
face  of  it,  and  there  being  no  special  circumstances  brought 
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up  on  a  special  cdse^  from  which  it  appears  that  the  se8->        1884. 
sions  have  come  to  a  wrong    decisiodi  I  think  that  the     Jj^L*^ 
order  must  be  affirmed.     It  is  a  most  wholesome   rule,  9, 

(which  has  existed  ever  since  cases  on  questions  of  settle-  Jnl^«W^«*^«>f 
ment  law  have  been  brought  up  to  this  Court,)  that  this 
Court  shall  not  exerdse  any  jurisdiction  over  ejttrinsic 
matters  connected  with  orders  of  sessions,  unless  the 
Court  below  has  felt  sueh  ft  doubt  upon  the  question  as 
to  reserve  the  point  for  the  decision  of  this  Court  on  a 
special  case,  stating  all  the  eircumstances  out  of  which  the 
difficulty  arises ;  and  there  is  every  reason  to  abide  by  this 
rule. 

Upon  the  question  of  costs,  t  fully  agree  in  the  ofiinioti 
pronounced  by  my  Lord.  It  appears  to  me  that  the  statute 
is  fully  sufficient  to  eiiatile  the  sessiohs  to  give  costs  as  well 
when  tliey  quash  fot*  ihformatily,  as  ^*hen  they  qiiash  tipoti 
the  merits.    'There  are  no  restrictive  words. 

Patteson,  J. — ^This  case  entirely  depends  upoti  the 
sense  in  which  this  Court  are  to  understahd  the  ^ord 
''informality/*  as  used  by  the  sessions.  If  the  word  '*  in- 
formality" is  to  be  understood  In  the  strict  tegtil  sense  df 
want  of  form,  the  sessions  ought  not  to  have  quashed  the 
order,  for  certainly  there  is  no  such  want  of  form ;  but  If 
the  word  is  to  be  understood  in  the  larger  sense, — a§  con- 
tradistinguished from  a  decision  upon  the  mefits,  (and  iti 
such  sense  t  think  that  the  sessions  intended  to  use  it,) — 
we  have  no  meafas  of  deciding  the  case  at  all.  The  ses- 
sions have  decided  it,  and  they  have  not  granted  a  case. 
This  Court  may  bring  the  order  of  sessions  before  them 
by  cek-tiorari ;  but  they  can  do  nothing  with  it  when  it  is 
here,  unless  a  case  has  been  granted,  or  unless  the  objec- 
tion appears  upon  the  face  of  the  order  itself. 

With  respect  to  the  question  of  costs,  I  think  that  the 
sessions  have  the  authority  alluded  to;  and  I  entirely  agrees 
that  there  being  no  restrictive  words,  the  magistrates  have 
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plaitttiff  in  his  profession.  Cawdry  and  Teilei^^s  case{ay 
This  and  other  cases  are  referred  to  in  Com.  Dig.,  Aciim 
0{i  tke  Case  for  Defamatian  (D.  62),  where  it  is  said  gene- 
rally,  that  words  which  slander  a  man  t«  hh  pro/essiau  are 
actionable.  The  words  laid  in  the  third  count  are  alleged 
ta  have  been  spoken  **  of  and  concerning  the  plaintiff  so 
carrying  on  such  profession  (of  a  physician)  as  a(presaidy 
afid  of  and  concerning  him  in  his  said  profession,'^  and 
^l)9y  9r#  obvioMsly  calculated  to  disparage  and  injure  the 
pluintiff  iq  that  profession. 


J(exnnder  and  Folkii,  contri.  Tbe^e  words  sire  not 
ai:tipii8(hl€  withPUt  special  dsiQiage.  In  Farrui  v.  Cftr/iCK- 
/ftr  (&),  iN  declara|ipi>  stated  that  the  plaintiff  was  parson 
of  p.  ai)d  si  prqficber>  s|nd  that  the  defendant  spoke  these 
wprd^-T--^  Parratt  (lueiining  the  plaintiff)  is  an  adullaeir, 
a|i4  liath  h^d  two  children  hy  the  wife  of  J.  S.,  and  I  will 
C04K^  ^V?!  la  ^^  4q>rivfdfor  it"  After  verdict,  the  Court 
b^l4«  that  the  slander  u^as  examinable  in  the  Spiritual 
C;o^rt  oply,  and  gave  judgment  for  the  defendant.  That 
c^ie  goe^  t))e  whole  length  of  the  present  case.  Can 
th^re  he  apy  doubt  that  a  charge  of  adultery  would  injure 
a  cl^rgjfman  in  bis  profession,  fully  as  much  as  it  would 
^niH^P  ^  phM^icii^i  in  Ids  pr4>fessionf  Tber^  have  be^n 
many  cases>  and  one  of  late  years,  in  which  clergymen  have 
b^^n  d^Pfi^d  fpr  ii\cqntinence.  A  charge  of  incpntinence 
\\]  s|  wgni^an,  is  not  actio|iab|(:  withont  special  daniage* 
The  cases  collected  in  P^^)*  Qig-i  of  WOjd«  «pok§ti  of  » 
man  in  his  profession  of  a  physician,  are  all  cases  of  words 
wihich  b*\e  rcf^v^^c^  ^^  hi3  ^«fa'^«  wA  V\%  9m^<iii9"s 
\^  ci^rty  pu  \\\s  profe^siqn,  and  iifipMte  want  pf  kno^irk^g^ 
>l'9n|  of  skill,  pr  w<ifit  of  care  in  his  profession.  And  so 
of  the  cases  cj^ed  of  slander  in  oth^r  professions,  th^  ^'Ofds 
have  all  a  direct  reference  to  the  plaintiff's  qqalilicatjon  jn 
bis  profession.    In  Lumbj/  v.  Allday  (c),  it  was  held,  ^bat 


(b)  GodboU,  441. 
\b)  Cro.  Eliz.  503. 


(c)  1  Crompt.  ft  Jet-v.  301 ;  1 

Tyrwh.  217. 
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"  words  to  be  actionable  as  spoken  of  a  man  in  his  oflice,        idSi. 

must  be  spoken  of  him  in  reference  to  his  character  or       "^'' 

conduct  fM  such  office>  and  must  impute  to  him  the  want  «• 

of  some  qualification  for,  or  misconduct  in,   his  office."      vb4Vek. 

The  declaration  in  that  case  stated  that  the  plaintiff  was 

clerk  of  a  gas  company,  and  had  behaved  himself  as  such 

with  great  propriety,  and  had  thereby  acquired^  and  was 

daily  acquiring,  great  gains ;  but  that  the  defendant — to  cause 

it  to  be  believed  that  he  was  unfit  to  hold  his  situation,  and 

an  improper  person  to  be  employed  by  the  company,  and 

to  cause  him  to  be  deprived  of  his  situation — spoke  of  him 

these  words,  ''  You  are  a  fellow,  a  disgrace  to  the  town, 

U9^  to  hMyour  situation^  for  your  conduct  with  whores," 

&C. )  and  it  was  held  that  the  words  were  not  actionable, 

Baylejf,  B.,  in  giving  judgment  upon  that  point,  said, 

'*  Every  authority  which  I  have  been  able  to  find,  either 

shews  the  want  of  some  general  requisite,  as  honesty, 

capacity,  fidelity,  &c«,  or  connects  the  imputation  with  the 

plaintiff's  office,  trade,   or  business.     As  at  present  ad* 

Tued,  therefore,  I  am  of  opinion  that  the  charge  proved 

in  this  case  is  not  actionable,  because  the  imputation  it 

coDtaiDS  does  not  imply  the  want  of  any  of  those  qualitiei 

wUch  a  ckrk  ought  to  possess,  and  because  the  imputation 

has  no  reference  to  his  conduct  as  clerk.**    The  authorities 

establish  this  position ;  that  unless  the  words  spoken  of  a 

man  in  bis  profiession  contain  a  charge  of  professional  tn- 

capaeiiy,  they  are  not  actionable  without  special  damage. 

It  is  very  true  that  a  charge  of  incontinence  is  calculated 

to  injure  a  man  in  his  profession  of  a  physician,  and 

probably,  in  this  case,  injury  has  been  sustained  by  the 

plaintiff  in  his  profession ;  but  if  so,  that  fact  should  have 

been  siated.    A  physician  is  not  more  bound  to  be  chaste 

than  any  other  person.     There  is  no  reason  why  an  impu-* 

tation  of  want  of  chastity  should  be  actionable  without 

special  damage  in  the  case  of  a  physician,  more  than  in 

the  case  of  any  other  person.    The  words,  to  be  actionable 

without  special  damage,  ought  at  all  events  to  have  been 
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1834.  connected  much  more  intimately  with  the  plaintiff's  pro- 
fession than  is  done  by  this  declaration.  Hartley  v.  Htr- 
ring  (a),  Moore  v.  Meagher  {b),  and  Hunt  v.  Jones  (c). 

Lord  Denman,  C.  J. — We  will  take  time  to  consider, 
but  I  would  observe  that  our  impression  is  at  present 
against  you,  Mr.  Alexander. 

Cur.  adv»  vult. 

Lord  Denman,  C.  J.,  in  this  term,  delivered  judgment. 
— There  are  obvious  and  very  good  reasons  for  the 
jealousy  with  which  the  Courts  have  always  regarded 
actions  of  slander,  particularly  those  in  which  no  indict- 
able offence  has  been  imputed.  Here  the  plaintiff  states  the 
grievance  as  affecting  him  in  his  business,  office,  or  pro- 
fession, without,  however,  charging  that  any  actual  damage 
has  accrued  to  him  from  the  words  spoken. 

Some  of  the  cases  have  proceeded  to  a  length  which  can 
hardly  fail  to  excite  surprise ; — a  clergyman  having  failed 
to  obtain  redress  for  the  imputation  of  adultery  (cQ,  and  a 
schoolmistress  having  been  declared  incompetent  to  main- 
tain an  action  for  a  charge  of  prostitution  (e).  Such  words 
were  undeniably  calculated  to  impede  the  success  of  the 
plaintiffs  in  their  several  professions,  but  not  being  ap- 
plicable to  their  conduct  therein,  no  action  lay.  The  doc- 
trine to  be  deduced  from  the  older  cases,  was  recently  laid 
down,  after  a  full  discussion,  by  Bayley,  B.,  who  says(/), 
*'  Every  authority  which  I  have  been  able  to  find  either 
shews  the  want  of  some  general  requisite,  as  honesty, 
capacity,  or  fidelity, — or  connects  the  imputation  with  the 
plaintiff's  office,  trade,  or  business."  In  that  case,  accord- 
ingly, where  a  verdict  had  been  recovered  by  the  clerk  of 
a  gas  company,  on  a  declaration  alleging  that  the  defend^ 

(a)  8  T.  R.  130.  (0  Per  Twuden,  J.,  in  Wheriotl 

(6)  1  Taunton.  39.  v.  Brook,  1  Vent.  91. 

(c)  1  Cro.  Jac.  499.  (J)    1  Crompt   &  Jcrv.   301 ; 

(d)  Farrettv,  Carpenter yNoyy 64.  S.  C.  1  Tyrwb.  217. 
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ant,  wishing  to  cause  it  to  be  believed  that  the  plaintiff  was  J834. 
unfit  to  hold  his  situation^  and  to  cause  him  to  be  deprived 
of  it,  had  said  to  him,  **  you  are  unfit  to  hold  your  situa- 
tion," and  then  imputed  incontinence  as  the  reason  of  his 
unfitness, — the  Court  of  Exchequer  thought  that  the  judg- 
ment ought  to  be  arrested. 

In  the  present  case  much  doubt  was  entertained  whether 
the  words  were  not  actionable  within  the  rule  just  adverted 
to.  For  being  laid  as  spoken  of  the  plaintiff  as  a  phy* 
sician,  (in  which  character  he  may  have  opportunities  of 
abusing  the  confidence  reposed  in  him  to  commit  acts  of 
criminal  conversation,)  it  appeared  to  us  doubtful  whether 
the  statement  might  not  be  considered  large  enough  to 
admit  such  proof  to  be  adduced  on  the  trial;  in  which 
case  the  necessary  proof  would  be  presumed  to  have 
been  given,  and  the  judgment  ought  not  to  be  arrested. 
But  after  full  examination  of  the  authorities,  we  think  that 
in  actions  of  this  nature,  the  declaration  ought  not  merely 
to  state  that  such  scandalous  conduct  was  imputed  to  the 
plaintiff  in  his  profession^  but  also  to  set  forth  in  what 
manner  it  was  connected  by  the  speaker  with  that  profes- 
sion.    For  this  defect  the  judgment  must  be  arrested. 

Judgment  arrested  (a), 
(a)  Vide  OMns  v.  Carnegie^  anie^  iii.  703. 


Smith,  qui  tam,  v.  Gillbtt, 
Same  d.  Same. 

Two  actions  of  debt,  for  penalties,  had  been  commenced  The  enact- 

agaiust  the  defendant,  as  printer  and  publisher  of  a  news-  q^^  3^  c.  98^ 

s.lO,(prohibit^ 
Ihg  the  bringing  of  actions  for  penalties  **  incurred  by  virtue  of  that  or  any  other  act 
reUittns  10  the  stamp  duties/'  unless  prosecuted  in  the  name  of  the  attomey-general, 
or  of  me  solicitor  of  stamps,)  applies  only  to  cases  in  which  the  tubject-nutter  of  the 
■dum  relates  to  the  stamp  duties. 

Therefore  it  does  not  apply  to  actions  brouj^ht  for  penalties,  incurred  by  printing  and 
publishing  a  newspaper  without  complying  with  the  regulations  imposed  bv  38  Oeo,  3, 
c.  78,  sees.  3,  4,  7,  and  10,  although  that  act  contains  various  ptovisioAs  relaUDg  to  iht 
stamp  duties. 


S¥ITB 
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1634.  P^P^r*  cMied  ^^  Tb^  Royal  Cornwall  Gazetle,  FalmoHtb 
Pfusl^et,  and  Plymoi^th  JoumaV  for  4  violatioq  of  this  pro- 
visions of  38  (j^.  Sy  c.  73(<i)*  The  first  action  was  to  r^ 
OiLLiTT.  cQver  a  penalty  qf  100/.  fqr  printing  and  publishing  (he 
n^WfifP^iper  without  its  containing  the  true  nafnes  and  ad- 
dition of  the  printer  and  publisher.  T^e  second  actioni 
^cmt^ining  }04  counUi  ^as  brought  to  recover  104  penal- 
ties of  ]00/»»  incnrred  by  the  defendant  for  printing  and 
publishing  the  newspaper,  without  signing,  swearing  or 
H^rq^iilg,  or  delivering,  an  a^davit  specifying  and  setting 
forth  91  ch;inge  in  the  place  pf  abode  of  the  defendant,  and  ^ 
true  description  of  th®  printing-house  to  which  the  defendant 
bad  changed  and  wherein  the  newspaper  was  printed. 

The  )0th  section  pf  44  Geo.  9,  c.  99,  provides,  "  tbfit  it 
shall  not  he  lawful  for  any  person  to  prosecute  wy  action  in 
my  of  his  majesty's  Courts  against  i|ny  person  fpr  the  re* 
Gpvery  of  any  $ne,  penalty,  or  forfeiture,  n^ade  or  incurred 
by  virtue  of  this  or  otry  o^i^r  act  or  acU  uf  pqrliam^tU  rtr 
JUltHjg  ta  kui  99ui^<l^'s  9fm^  dufmt  W  any  other  duties  under 
the  nienageiBent  of  the  coniraissioiiers  of  the  duties  on 
stamped  velluin,  parchment^  and  paper,  for  the  time  being, 
unless  the  s^me  be  prosecuted  in  the  name  pf  bis  lyajeity's 
attoniey-general,  or  in  the  name  of  the  solicitor  of  his 
miyesty's  stamp  duties  m  England,  &c. — and  if  any  action 
shall  be  prosecuted .  in  X\^  n^me  of  any  other  person,  the 
same  and  every  proceeding  thereupon  had  are  declared  null 
and  void  to  all  intents  and  purposes." 

The  plaintiff  is  npt  the  soljcitpr  or  any  other  officer  of  his 
majesty's  stamp  duties  in  England;^ — nor  was  he  authorized 
by  the  attorney-general,  or  by  the  solicitor  or  any  other  officer 
of  his  majesty's  stamp  duties^  to  prosecute  these  actions. 

In  the  early  part  of  this  term,,  Smiitke  obtained  a  rule  msi 

tQ  set  pside  the  proceedings  with  costs,  on  the  ground  that 

the  proceedings  were  void. 

(a)  Intituled  **  An  act  for  pre-  porsoos  not  known,  and  for  regtt- 

venting  the  mischiefs  arising  from  lating  the  printing  and  publisbing 

prin(iog  and  publishing  newspapers  such  papers  in  otlier  respects." 
atid  papers  of  a  like  nature  by 
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Siepken,  Seijt.  now  shewed  cause.  These  actions  are  iaS4. 
Bol  wiibia  44  Geo.  3,  c.  U8,  s.  |0,  for  thejr  are  nQ(  brQugbl 
in  reaped  of  the  violation  of  any  enactment  rtluli^g  tu  the 
Miamp  iltf/iei.  They  are  founded  on  sections  %  t,  7  and  lU 
of  38  Oeo.  3,  €•  78,  none  of  which  sections  relate  to  the 
stamp  duties.  It  is  admitted  that  the  HgkfWilh  section  of 
thai  act  does  relate  to  the  stamp  duties;  but  the  question 
is  not  whether  th^  action  is  brought  upon  a  9taiuie  in  which 
theve  are  any  provisions  relating  to  the  stamp  duties,  but 
whether  it  is  brought  for  a  penaitjf  far  dr^y  m^dtr  rehting 
tQ  Ibe  atamp  duties*  [Lord  JDenmfiii,  C.  J.  The  olyept  oS 
the  l^islature  in  enacting  tl^e  provisions  of  88  Geq,  3>  c.  78^ 
is  eipreased  in  the  title  of  the  act(«i)>  wliicb  tiors  nothing  u 
to  stamp  duties.] 

Smith,  in  support  ^  ^be  rule.  The  38  Geo.  S  is  ^<  An 
act  relatiog  to  bis  majesty's  stafop  d^iti^.'-  The  18tb 
sef:tion  imposes  a  penalty  on  any  pefson  wilfully  printing 
or  publishing  eny  newspaper  not  being  printed  upon  pap^ 
dnly  s^oeijiM;  imd  many  other  sec^iona  of  the  act  relate  to 
the  st^mp  duties,  On^  of  these  actions  coQtaipi  ^Q  less 
than  104  counts.  Tbe  plyect  of  the  44tb  Gf<h  3  wm  |o 
prevent  the  pro8«cution«  by  officious  persons,  of  bf  rmjng 
aiM)  oppr^ssi^it  actiopa  for  penalties  incurred  acf  o«'4ing  to 
lh#  strict  letter  of  tbe  law,  but  which  a  reapon^ible  publif^ 
oficer  wonki  not  think  it  right  to  pfosf^f^nte.    Th^  titln  Hi 

no  part  of  an  act  (6).  The  38  Geo.  3  has  a  double  aspect — 
to  regulate  the  publication  of  newspapers— :and  the  stamp 
duties  imposed  upon  them.  It  does  not  follow  that  be* 
cause  some  of  the  provisions  of  a  statute  contain  regula- 
tions not  immediately  connected  with  that  part  of  the  reve- 
nue^  therefore  the  act  does  not  relate  to  the  stamp  duties. 
if  the  whole  of  the  act  be  read,  it  will  plainly  appear  that  it 
does  relate  to  the  stamp  duties.  This  applicatioD  baa  beasi 
made  et  the  suggestion  of  the  officers  of  the  stamp  duties. 

(b)  SuprtH,  2«6,  (a).  (6)  Vide  Dwarris  oa  S(a(utM^  217. 
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Lord  Denman,  C.  J. — It  does  not  follow  that  becalise 
•  some  siDgie  clause  in  a  long  statute  may  give  a  penalty  re- 
specting a  stamp,  it  is  to  be  called  **  An  act  relating  to  his 
majesty's  stamp  duties."  The  best  rule  we  can  lay  down 
is,  that  in  each  particular  action  the  question  must  be,  whe- 
ther the  enactment  upon  which  the  proceeding  is  founded 
relates  to  the  stamp  duties — whether  the  act  of  parliament 
relates  to  the  stamp  duties  with  reference  to  thesubject^ 
matter  of  that  action.  This  is  an  action  brought  for  penaU 
ties  for  the  violation  of  enactments,  the  object  of  which  had 
no  relation  to  the  stamp  duties.  It  appears  to  me,  there- 
fore, that  it  was  not  necessary  in  this  case  to  obtain  the 
sanction  of  his  majesty's  attorney-general,  or  of  the  com- 
missioners of  stamps. 


Taunton,  J. — I  am  of  the  same  opinion.  I  think  that 
the  10th  section  of  the  44th  Geo.  3,  c.  98,  must  receive  a 
construction  confining  it  to  actions,  bills,  plaints,  or  in- 
formations in  any  of  his  majesty's  Courts  wherein  the  subject^ 
matter  of  the  proceeding  itself  relates  to  the  stamp  duties. 
I  am  very  sorry  to  be  obliged  to  come  to  this  conclusion,  be- 
cause I  am  fully  satisfied  that  the  purposes  of  public  policy 
would  be  much  better  attained  if  prosecutions  of  this  sort 
were  not  within  the  reach  of  officious,  and,  generally  speak* 
ing,  I  fear,  corrupt,  common  informers,  but  were  lodged  ex« 
clusively  in  the  hands  of  some  responsible  officer  of  the  crown. 

Patteson,  3.  and  Williams,  J.  concurred. 


Kino  v.  Baker. 

tn  replevin,  REPLEVIN.  The  defendant  made  cognizance,  first,  ai 
inakes  cogni-  baililBf  to  the  commissioners  for  repairing  Staines  Bridge,  on 
zance,  first, 

under  a  demise  by  A,  to  & ;  secondly,  under  a  demise  from  B,  to  the  plaintiff.  Plea  in 
bar  to  each  cognizance,  non  tenui't.  The  defendant  may  at  the  trial  abandon  tlie 
second  cognizance,  and  examine  JB.  in  support  of  the  first  issue,  B.  stating  on  the  voir 
dire  that  he  did  not  Employ  the  attorney. 
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a  demise  by  them  to  one  Ranubotiom;  secondly,  as  bailiff        1834. 
to  RamsboUom,  on  a  demise  by  Ranubotiom  to  the  plaintiff. 
The  plaintiff  pleaded  non  tenuit  to  each  cognizance. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  at 
Westminster  after  last  Hilary  term,  it  appeared  that  the  dis- 
pute was,  whether  the  plaintiff  occupied  the  prembes  as 
the  sertafU  or  as  the  tenant  of  Ramsbottom.  The  defendant 
proposed  to  examine  Ramsbottom  upon  the  issue  raised  by 
ihefini  cognizance,  and  offered  to  abandon  the  iecond  cog- 
nizance. Ranubottom  stated  on  the  voir  dire  that  he  did 
not  employ  the  attorney  in  the  suit.  The  plaintiff  objected 
to  the  admission  of  Ramsbottom  as  a  witness,  on  the  ground 
that  he  was  in  effect  a  party  to  the  suit;  and  it  was  urged 
that  he  stood  in  the  same  situation  as  the  lessor  in  eject- 
ment. The  lord  chief  justice  was  of  opinion  that  JZnins- 
boitom  was  a  competent  witness,  and  received  his  evidence. 
Verdict  for  the  defendant  on  the  issue  upon  the  first  cog- 
nizance. 

In  the  following  term,  Campbell,  A.  G.,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  Ramsbottom  was  an 
incompetent  witness. 

Sir  James  Scarlett  and  Adolphus  now  shewed  cause. 
At  the  trial  it  was  contended  that  Ramsbottom  was  in  truth 
a  party  to  the  suit;  and  he  was  likened  to  the  lessor  in 
ejectment.  The  answer  to  this  objection  is,  that  in  eject- 
rnent,  the  lessor  is  regarded  as  the  party  to  the  suit  on  the 
record.  ot  so  a  party  under  whom. cognizance  is  made 
in  an  action  of  replevin.  The  defendant  was  at  liberty  to 
abandon  (as  he  offered  to  do)  one  of  the  cognizances.  He 
could  not  have  retained  a  verdict  on  both  the  issues. 
In  5  Cokeys  Reports  (a)  the  following  case,  from  the  Year 
Books  {b)f  is  cited.    ''  One  brought  a  replevin  against  two 

(a)  19  a,  Sling^t  case.  made  serjeanU,  that  one  brought 

(6)  P.  3  H.  6,  44  b.   The  case  is  a  replevin  for  an  execution  agttinst 

cited  from  the  argument  of  Mar-  two  persons,  who  made  several 

im^  who  says,  **  I  once  saw,  when  avowries,"  &c. 

Terwitt  and  CUftcn  were  first 
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1894.  p6rson§  foi*  ^H  ot^  who  ttidde  sererfil  avowries,  eftch  by  httn- 
,^***^^^  self  iti  his  own  righl(ir);  atad  Ihfel-e,  by  the  advice  df  iilt  the 
^,  justices,  bbth  the  fttrontrries  ilbatdd  f6t  thfe  incetivetli^hcjr, 
Bikfci(.  ^^1  If  (^^(h  ^1,^  issues  should  be  feliild  for  the  atowiitits, 
the  Odurl  toiild  nbt  give  jtldgment  oti  thein  fot-  one  arid 
the  SIIW6  tbirig/'  This  case  is  Udopted  by  Lord  Cblte,  aMd 
tibed  bjr  hltfa  to  iiliisti-aie  the  law  with  r^^peet  to  ^irbtlHrttSi 
I^  a  dist^ss  is  itliide  at  one  tihle  on  separate  godd^i  there  is 
tib  ddUbt  that  two  parties  in^y  avow  sepaNtely»  At  the  tdttH 
tiiencenleht  the  defendant  might  tnbice  as  thdtiy  avowries  bt 
tdfgaiikhces  tts  he  (Pleased,  With  tespect  td  di^efeni  godds, 
bttt  he  eoUld  riat  inkke  twd  avowries  or  cogniitttnees  M 
the  isartte  gobds.  If  he  did  so,  he  was  obliged  to  eieet  dtte 
upon  Whith  to  I'esI  his  c4se(6).  The  Avowries  Wbtild  be 
ineon^isttnl ;  and  if  he  hikd  aveHlitt  bri  one,  he  must  aban- 
ddti  the  dtber.  In  this  case  it  boiild  Hot  hftve  beeti  prdVed 
ihill  the  pfirty  was  tenant  bf  the  sanie  premises^  td  Rdtm- 
bottom,  and  also  at  the  same  time  to  another  person  yneott<' 
nedted  with  hitn.  The  defendant  therefore  had  a  right  to 
sny^  "  I  cati  have  a  verdict  on  the  oiie^  ^nd  I  fetidunee  the 
other."  After  that  renunciation,  Ramnbott^m  was  eiilled 
to  prove  that  the  plaintiff  did  not  hold  under  him.  No 
ease  tail  be  found  Whibh  lays  doWri  in  general  terois,  thbt  a 
party  Udder  WhdtU  cbgnizdUde  is  tnadCj  is  not  a  competent 
Witness.  Upton  v.  Cnrtisic)  Was  eited  at  the  tritti ;  but  the 
l^epott  of  that  ease  is  evidently  inaccutiitei  since  it  states 
that  the  cognizahce  Which  raised  the  question^  and  to  whieh 
the  whole  e^gllttlent  had  t^fei^iieei  was  abandoned  (d). 
The  Witii^ls  id  UptbH  vi  Cnrtis  wad  deemed  incdnipeteitti 
ndt  oil  the  ground  that  he  Was  e  pany  Under  whom  cdgni- 
iStttiee  watf  mede,  but  because  he  wbs^  in  point  of  fiiet. 
Interested  in  the  f^tf^t  of  that  suit.  [Lord  tieHfMn^  C.  J. 
The  tiile  WaS  obtained  ttlHo  on  Golding  v«  l^ia$(e)i]    That 

(a)  iri  the  original^  ihb  <«pbrter,  not  to  have  deinttltedl  felt  dupUdity . 
of  hither iH^fm,  adds, "in  tihlch         (e)  1  Biugh.  910. 
tiBA6  th«jf  ought  tb  hate  pleaded         (d)  Vide  S*  C.  mere  fully   te- 

uveralfy  with  die  plttititiflp.''  pbi-tbd,  8  B.  Mooh^^  5S. 

(Jf)  t.  e.  supposing  the  plaintiff         (e)  5  Esp;  ^Jbp*  2f9, 
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6Me  will  be  found,  upon  luvestigation,  neffer  to  bare  d&>        1884. 
cided  this  question.     [Lofd  Denman^  C.  J*   In  Hart  n      ^T"^^ 
Ham  {a)  it  was  held^  that  declarations  of  the  person  undfer  ^ 

whom  the  defendant  makes  cognizance^  are  not  evidence       ^a>^- 
for  the  plaintiffi    That  must  have  been  on  the  ground  that 
he  was  himself  a  good  witness  for  the  plaintliF.] 

The  late  statute  of  3  8l  4  Will  4^  g<  AA^  sa  Q6(6)^  ren- 
dered the  witness  competent^  supposing  him  not  to  hate 
been  so  without  the  aid  of  that  statute* 

Campbell,  A.  Q,t  Md  Archboldf  iti  support  of  the  rule* 
In  deciding  the  present  case^  the  general  question  mhst  be 
determined^  whether  a  party  und^  lA^hom  cognisanee  is 
made,  is  a  competent  witness.  Aa  to  the  case  fi-om  the 
Year  Books,  the  Court  ordered  the  atowries  to  abate. 
There  was  no  applifcation  to  the  Court  to  withdraw  the 
second  cognizance.  There  is  no  auch  proceeding  as  abaft' 
domtig  a  plea.  The  second  cognizance  must  be  taken  to 
be  a  real  and  substantial  defence  to  the  action.  Upoti 
the  face  of  the  cognizance  the  defendant  insists  that  rent 
is  due  to  Ramibottam^  and  claims  a  return  of  the  goods 
to  Hamsbottotni  Suppose  Ramsbottom  hild  been  an  avoW^- 
anty  would  he  have  been  a  competent  witness  ?  He  would 
not  {c)4  Avowries  are  considered  as  similar  to  declarations 
for  rent(rf)<    In  replevin  both  parties  are  actors,  the  plaiti- 

{a)  %  Gampb.  09.  that  action^  in  favour  of  tbi*  portjr 

(6)  S€5Ction36  is  as  follows: —  on  whose  behalf  he  shall  have  been 

**  And  in  order  to  render  the  rejec-  examined,  shall  not  be  admissible 

tion  of  ««itnesses  on  tlie  ground  of  in  evidence  for  him  or  ilny  otle 

interest  less  frequent^  be  it  further  claiming  atider  bim^  ner  shall  a 

enacted,  that  if  anjr  witness  shall  verdict  or  judgment  against  the 

be  objected  to  as  incompetent,  on  partjf  on  whose   behalf  he  shall 

the  ground  that  the  verdict  or  judg-  have  been  examined,  be  admissible 

ment  in  the  action  on  which  it  shall  in  evidence  agaimt  hiHi  dr  any  dite 

be  proposed  to  examine  him  would  claiming  utider  hinb*' 
be  admissible  in  evidence  for  or         (c)  Sed  vide  Johmon  v.  Msfon, 

against  him,  such  witness   shall  1  Esp.  N.  P.  C.  89;  tiurt  v.  Jtorh^ 

nevertheless  be  examined^  but  in  S  Campb.  99. 
thatcasea  verdict  or  judgment  in         {d)  Fids  Co.  latK  dDil,  a. 
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1884.  not  employed  the  attorney  to  defend ;  and  after  the  defend- 
ant had  submitted  to  a  verdict  on  that  issue^  but  required 
his  evidence  in  proof  of  another:  or  he  may  be  compared  to 
a  lessor  of  the  plaintiff  in  ejectment^  whose  name  is  used 
without  his  concurrence^  and  on  whose  demise  a  verdict 
has  been  entered  for  the  defendant^  while  he  was  a  neces- 
sary witness  in  support  of  other  counts.  The  nature  of 
the  action  of  replevin,  indeed,  raises  this  difference, — that 
the  party  under  whom  cognizance  is  made,  is  asserted  by 
the  defendant  himself  to  be  entitled  to  a  return  of  the 
goods :  but  this  assertion  is  only  conditional — if  the  defend- 
ant shall  prove  his  issue;  and  it  is  in  truth  retracted  by  his 
submitting  to  a  verdict  thereon.  Several  authorities  were 
quoted^  none  bearing  on  the  point  directly.  The  only  case 
in  banc  is  Upton  v.  Curtis  (a),  but  there  is  reason  to  sup- 
pose that  the  facts  are  not  reported  with  perfect  accuracy, 
and  the  Court  only  held  that  an  intermediate  tenant  under 
whom  cognizance  had  been  made  (the  distress  being 
taken  by  the  landlord)  was  not  admissible  to  prove  the 
amount  of  the  sub-tenant's  rent.  This  may  have  been 
because  he  had  an  interest  in  reducing  his  own  rent  by 
raising  that  of  his  tenant.  One  nisi  prius  decision  of  a 
most  learned  judge,  Mr.  Justice  CAamAre,  was  cited  against 
the  admissibility  of  the  witness,  from  Espinasse^s  Reports  (6). 
But  the  principle  there  seems  to  have  been,  that  one  under 
whom  cognizance  is  made,  and  who  is  prim&  facie  the 
party,  shall  not  be  deemed  competent  merely  because  the 
legal  estate  in  respect  of  which  he  distrained  was  held  by 
him  as  a  trustee  for  others, — a  principle  which  does  not 
dash  with  our  present  decision.  We  think  that,  under  the 
circumstances  of  this  case  the  witness  stood  indifferent,  and 
that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged  (c). 

(tt)  1  Bingli.  910;  nipr^  230.  584;   Her  v.  fFobum,  10  East, 

(b)  GoUtfigv.  Aias,5£sp.272;  395;   Rex  v.  Hardwick,  11  East, 

jiiprc^,  230.  578;  Campion  y.KillegreWflMahQ. 

(e)  And  see  Dyke  v.  Aldridge,  N.  P.  Digest,  2d  ed.  326,  327; 

cited  7  T.  R.  665,  and  11  East,  Smith  v.  Lym,  3  Campb.  465. 
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Heath  v.  Biundley. 

The  defendant  gave  a  warrant  of  attorney,  by  the  defeaz-  The  Gotittlet 

ance  to  which  it  was  agreed,  that  it  should  be  lawful  for  *fi^?*J"^S" 
o  roent  on  a 

the  plaintiff,  his  executors  8cc.,  to  enter  up  judgment  there-  warrantor 

upon  at  any  time  he  or  they  might  think  proper,  notwith-  entered^up 

standing  that  iwelve  calendar  months  or  upwards  might  (even  before 

have  elapsed  from  the  day  of  the  date  thereof,  or  that  the  of  H.  T.  4 

drfendant  might  be  dead  at  the  time  of  entering  up  such  ^^^*  ^^ 

judgment,  without  first  applying  to  the  Court  for  liberty  so  defendant 

to  do.     The  defendant  died  on  the  8th  of  February  last,  "^^^^^f 

and  on  the  lltb  of  the  same  month,  although  the  space  of  signing judg- 

twelve  calendar  months  and  upwards  from  the  date  of  the  although 

warrant  of  attorney  had  then  elapsed,  judgment  was  entered  i"  ^^^  defea- 

zance  it  was 
up,  execution  was  issued,  and  the  goods  late  of  the  de-  stipulated, 

fendant   were  seized.      Administration  was  subsequently  ^^^5  |^fi 

taken  out  by  creditors ;  and  in  last  Trinity  term  F,  Pol*  should,  with- 

lock    obtained  a  rule  calling  upon  the  plaintiff  to  shew  ^cCourt  be 

cause  why  the  warrant  of  attorney  and  judgment,  and  all  at  liberty  to 

proceedings  thereon,  should  not  be  set  aside;  and  why  the  ment  not-  ^' 

proceeds  of  the  executions  should  not  be  restored  to  the  withstanding 

,     .   •  ^      .      .         .         i.  1  thedefend- 

administrators.    On  the  last  day  of  the  same  term,  ant's  death. 

Whether 
judgment  en- 
Sir  J.  Scarlett  and  R.  F,  Richards  shewed  cause.   In  Afor-  tered  up  on  a 

ris  V.Jones  {a)  it  was  held,  that  an  agreement  by  the  parties  tomey*more 

to  the  warrant  of  attorney,  that  execution  shall  issue  upon  than  tweWe 

the  judgment  after  a  year  and  a  day,  without  reviving  the  judg-  without  leave 

ment  by  sci.  fa.^  is  not  illegal,  and  that  execution  may  be  of  the  Court, 

taken  out  notwithstanding  the  stat.  Westminsters.      lusuanceofan 

Jones  V.  Jones  {b)  it  was  held>  that  though  by  the  practice  of  ^^^o„"ff^ 

the  Court  judgment  cannot  be  entered  up  on  a  warrant  of  at-  defeazance 

tomey  more  than  a  year  old,  without  the  leave  of  the  Court,  tiff  shaU^'at 

yet  none  but  the  defendant  himself  can  object  to  any  irrtgu-  liberty  to  do 

larity  in  this  respect.    The  defendant  in  this  case  had  agreed  J^^g^      ' 

to  waive  any  objection  of  this  kind,  and  by  that  agreement, 

(t)  B  Bftif  1.  ft  H^h  60S.  (6)  1  Dowl.  &  tljl;  558. 


236  CASES  IN  THE  KING's  BENCH, 

1834.  his  representatives  are  equally  bound.  Nor  can  an  objec- 
tion founded  on  the  fact  of  the  death  of  the  defendant  pre- 
viously to  the  entering  up  of  judgment  prevail,  for  that 
event  is  provided  for  by  the  defeazance.  Before  the  intro- 
duction of  the  late  regulations  of  the  Court,  if  a  defendant 
died  in  the  course  of  a  term  or  in  vacation,  judgment  might 
nevertheless  be  entered  up  on  a  subsequent  day  in  the 
same  term,  or  in  the  following  vacation,  and  such  judgment 
had  relation  back  to  the  first  day  of  term,  and  was  valid. 
This  was  held  in  Bragner  v.  Langmead{a\  and  confirmed 
in  Calvert  v.  Tomlin  (ft). 

F.  Pollock  contrd.  In  Calvert  v.  Tondin,  the  defendant 
had  given  a  cognovit,  and  not  a  warrant  of  attorney.  The 
distinction  is  pointed  out  by  Gaselee,  J.  who  expressly 
says,  that  ''  when  judgment  is  entered  up  on  a  warrant  of 
attorney,  it  must  be  shewn  that  the  party  is  living,  because 
if  the  Court  know  him  to  be  dead,  they  will  not  allow 
judgment  to  be  signed."  The  practice  alluded  to  as  esta- 
blished by  Bragner  v.  Langmead,  and  Calvert  v.  Tomlin, 
relates  only  to  cases  in  which  the  death  of  the  defendant 
takes  place  within  a  year  after  giving  the  warrant  of  attorney. 
Here,  the  warrant  of  attorney  was  at  the  time  of  the  de- 
fendant's death  more  than  twelve  months  old.  This  objec- 
tion is  fatal,  and  it  is  such  as  could  not  be  released  by  the 
defendant. 

Cur.  adv.  vult. 

Lord  Dbnman,  C.J.  in  this  term  delivered  the  judg« 
ment  of  the  Court. 

This  was  a  motion  for  a  rule  to  set  aside  the  judgment 
signed  on  a  warrant  of  attorney.  There  were  two  objec- 
tions; of  which  one  was,  that  the  judgment  was  not  signed 
within  a  year  and  a  day  from  the  date  of  the  warrant  of 
attorney;  the  other,  that  the  defendant  was  dead  at  the  time 
of  the  judgment  being  signed.     The  answer  to  these  objec- 

(a)  7  T.  R.  30.  (6)  5  Bingh.  i;  2  Moore  &  Payne,  1; 
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tions  was,  that  by  the  defeazance  to  the  warrant  of  attor- 
ney it  was  expressly  agreed,  that  the  plaintiff  should  be  at 
liberty,  at  any  time,  without  application  to  the  Court,  to 
enter  up  judgment,  though  the  year  and  a  day  should  have 
elapsed,  and  though  the  defendant  should  be  dead.  Some 
cases  were  quoted,  the  principal  of  w*hich  is  Morris  v. 
Jones  (a),  where  an  objection,  similar  to  the  first  of  those 
taken  in  this  case,  was  overruled  by  Abbott,  C.J.  who  is 
reported  in  Dowling  and  Ryland^a  Reports  to  have  said, 
*^  If  the  defendant  thought  proper  to  enter  into  a  bargain 
that  execution  should  issue  upon  the  judgment,  without  a 
scire  facias  to  revive  it,  he  cannot  afterwards  be  permitted 
to  avoid  the  consequences,  by  setting  up  the  illegality  of 
the  proceeding.''  The  same  case  is  reported  in  Barne- 
wall Rtid  Cresswell {b)j  where  the  language  of  the  Lord  Chief 
Justice  is  much  more  qualified.  There  was  also  a  case  of 
Jones  V.  Jones  (c)  brought  before  us  with  reference  to  the 
6rst  objection ;  which  case,  however,  does  not  appear  to  us 
to  be  in  point. 

But  we  need  not  enter  into  any  discussion  upon  the  first 
objection,  as  our  decision  will  proceed  entirely  upon  the 
other, —  that  the  party  was  dead  at  the  time  when  the  judg- 
ment was  entered  up.  We  do  not  think  that  the  agreement 
that  judgment  should  be  entered  up  notwithstanding  the 
defendant's  death,  can  possibly  be  binding  on  his  represen- 
tatives, still  less  on  the  Court.  It  is  laid  down  by  Mr. 
Tiddf  in  his  Practice  {d),  that  '^  the  death  of  either  party  is, 
generally  speaking,  a  countermand  of  the  warrant  of  attor- 
ney;  and  therefore,  upon  a  motion  to  enter  up  judgment 
on  an  old  warrant  of  attorney,  if  it  appear  to  the  Court 
that  either  party  is  dead,  they  will  not  grant  the  motion." 
The  only  exception  to  this,  it  appears,  is  Chancy  v.  Need- 
ham{e).  There  ''  a  motion  was  made  to  enter  up  judgment 
on  an  old  warrant  of  attorney,  and  an  affidavit  was  pro- 
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(a)  3  Dowl.  &  R^l.  6a3. 
{b)  2  Bam.  &  Cressw.  239. 
(c)  1  Dowl.  &  Rjrl.  558. 


id)  9  ed.  vol.  i.  551. 

(e)  2  Strn.  1081 ;  5.  C.  Andrews, 


1834. 


53. 


1834. 
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duced,  sworn  the  day  before,  of  the  parly  being  alive  and 
the  debt  unpaid,  upon  which  the  Court  made  the  coibdiod 
v^  rule.    The  Solicitor  General  (a)  on  another  day*  moved  to 

B^ii^iU'SV,  discharge  it  on  an  affidavit  that  the  defendant  died  on  the 
d^  when  the  first  motion  was  made«  at  seven  o'clock  in 
the  morning,  and  insisted  that  this  was  by  a  surprise  upon 
the  Courts  and  on  great  debate  the  Court  declared  that  if 
it  had  then  appeared  that  the  man  was  dead,  they  would 
not  have  made  the  rule,  but  they  applied  the  maxim^>!eri 
f\m  debei^facium  valei,  to  this  case,  and  compared  it  to  the 
cases,  Salkeid,  82  (6),  and  Fuller  v,  Josel^u,  mie^  882  (c), 
and  thus  sulBfered  the  deceit  that  had  been  put  upon  the 
Court  to  prevail/'  The  counsel  (a)  who  had  moved  it 
appears  to  have  been  not  very  much  pleased  with  this  de- 
cision, and  be  was  not  very  unjustly  displeased.  That 
seems  to  he  the  only  authority  against  what  has  been  done 
in  the  other  cases;— that  is  the  only  case  which  stands  in 
the  way  of  the  general  rule  that  a  warrant  of  attorney  expires 
at  the  death  of  the  party  who  gave  it. 

We  think,  therefore,  that  in  this  case,  the  judgttient  was 
improperly  entered,  and  must  be  set  aside. 

(a)  The  Reporter  himself.  Lord  Holt,  401;  7  Mod.  93. 

(6)  PmbaUly    Oade^  v.  Wood-  (c)   2    Stra.    839;    Fuller   v. 

ward,  I  Salk.  87,  reported  nlso  2  Johnson,  Cas.  temp.  Hardw.  163; 

Ld.  Raym.  766,  844;  3  Snlk.  116;  2  Baru.  K.  B.  357,  358,  404. 


The  King  v.  The  Justices  of  the  Town  of  Cambkidge. 

ShiT"  ^*  (^^^^I^^^  l^a^  obtained  a  rule,  calling  upon  the 
have  power  to  justices  of  the  town  of  Cambridge  to.sliew  cause  why  a 
''^"f^te^  fte   I'^i^d^'^us   should  not  issue,  requiring  them  to  hear  atid 

It  has  been 

allowed  and  published,  quare. 

When,  after  suck  aUownnce  and  publication,  and  notice  of  appeal  by  a  party  ag- 
grieved, the  parish  officers  give  notice  to  the  appelhint  of  an  abandonment  of  the  rate, 
but  refuse  to  pay  his  costs  incurred  up  to  that  time,  about  the  appeal,,  tbe  sessions  have 
jurisdiction  over  the  appeal,  if  entered  in  pursuance  of  the  notice;  and  are  bound  to 
quash  it,  if  defective,  for  the  reason  assigned  in  the  notice  of  appeal. 

And  if  the  sessions  refuse  to  go  into  the  dppeol,  the  Court  will  compel  them  to  do  so 
by  mandamus. 


llieKiva 
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determine  an  appeal  of  John  Faulkner  agabst  a  poor  rate        1834. 
made  in  July  last  by  the  overseers  of  St.  Giles,  Cambridge, 
and  why  they  should  not  pay  the  costs  of  this  application.     ^"^H 
This  rule  was  obtained  upon  aflSdavits,  which  stated  the     ^j^^^f 
following  facts :  Caicbbidge. 

8  July  last.  A  rate  for  the  relief  of  the  poor  of  the 
parish  of  St.  Giles,  Cambridge,  was  made,  in  which  the 
appellant  was  rated  at  6/.  14s.  3d.  in  respect  of  lands  occu- 
pied by  him. 

4  July.  This  rate  was  duly  allowed  by  two  justices  of 
the  peace  for  the  town  of  CambridgCi  and  the  allowance 
was  duly  published  on  the  following  Sunday. 

8  September.  The  appellant  paid  to  the  assistant  over- 
seer the  amount  in  which  he  was  rated. 

Shortly  afterwards  the  appellant  obtained  a  copy  of  the 
rate,  and  upon  examination  found  the  rate  unequal. 

4  October.  Notice  was  given  in  due  form  to  the  church- 
wardens and  overseers,  and  to  other  persons  interested,  of 
the  intention  of  Faulkner  to  enter  and  prosecute  an  appeal 
accordmgly,  which  notice  specified  32  grounds  of  appeal. 

Counsel  had  been  retained  previously  to  the  service  of 
this  notice. 

7  October.  A  copy  of  the  notice  of  appeal  was  lodged 
with  the  clerk  of  the  peace  of  the  town,  at  his  office,  and  a 
subpcena  ad  testificandum  obtained  and  issued  on  the  part 
of  the  appellant. 

9  October.  A  notice  was  served  upon  the  appellant's 
attorney,  by  the  attorney  for  the  churchwardens  and  over- 
seers, by  which  the  churchwardens  &c.,  after  stating  that 
they  found  that  some  of  the  objections  specified  were  fatal, 
and  that  the  rate  could  not  be  supported,  and  that  the 
object  of  die  notice  was  to  save  the  appellant  the  expense 
of  appealing  at  the  sessions,  gave  notice  that  they  had 
abandoned,  and  did  thereby  abandon  the  rate,  and  that  the 
appellant  might  receive  back  his  money;  and  further,  that 
they  did  not  intend  to  appear  at  the  sessions  to  support  or 
defend  the  rate. 
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1834.  At  the  time  of  the  service  of  this  notice,  the  appellant's 

J^J"^!^      attorney  stated  that  he  considered  the  abandonment  inoper- 
v.  ative,  and  that  he  should  be  obliged  to  proceed  with  the 

Tow^n  of  ^PP^^I  ^^  ^^^  same  manner  as  if  it  were  resisted,  unless  the 
Cambridqe.  churchwardens  &c.  would  consent  to  the  rate  being  quashed 
and  would  pay  the  costs  incurred  by  the  appellant ;  and  he 
proposed  that  this  course  should  be  adopted.  The  propo* 
sition  was  however  rejected  by  the  attorney  for  the  church- 
wardens 8cc.,  who  relied  upon  the  abandonment  of  the 
rate,  as  an  objection  to  the  appeal  being  heard.  The 
expenses  necessary  for  the  trial  of  the  appeal  were  in  con- 
sequence incurred  by  the  appellant,  and  the  appeal  duly 
entered  by  the  clerk  of  the  peace  at  the  next  quarter  ses- 
sions, which  commenced  13  October.  The  appeal  was 
then  called  on,  but  it  was  objected  by  counsel  on  behalf 
of  the  parish,  that  the  rate  having  been  abandoned^  the 
Court  had  no jiim£//c/io/i  to  hear  the  appeal;  and,  (it  ap- 
pearing that  notice  of  the  abandonment  had  been  given 
by  the  parish  officers  to  the  clerk  of  the  peace,)  the  sessions 
after  argument,  decided  that  they  had  no  jurisdiction  to  hear 
and  determine  the  appeal,  and  refused  to  allow  it  to  be 
gone  into.  It  being  contended  that  the  appellant  was  enti- 
tled to  go  on  with  the  appeal,  in  order  that  he  might  obtain 
his  costs,  justly  incurred,  the  recorder  stated,  that  if  the 
Court  had  gone  into  the  appeal,  they  would  not  under  the 
circumstances  have  allowed  the  appellant  his  costs. 

Sir  J.  Scarlett  and  W.  if.  Watson  now  shewed  cause. 
The  Court  cannot  grant  a  mandamus  where  no  grievance 
exists.  The  party  who  applies  for  this  mandamus  has,  by  the 
abandonment  of  the  rate  and  the  return  to  him  of  the  amount 
paid  by  him,  obtained  all  that  he  sought  by  his  appeal  to 
obtain.  The  sessions  had  afterwards  no  jurisdistion,  for  by 
that  abandonment  the  existence  of  the  rate  was  put  an  end 
to.  Parish  officers  may  clearly  abandon  an  order  of  removal 
made  for  their  benefit; — JRex  v.  Llanryddr{a)j  Rex  v.  Did- 
(o)  ]  Burr.  S.  C.  658. 
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dUbury  {a) ;  and  this  is  an  analogous  case.      But  supposing         1834. 

that  the  justices  had  jurisdiction,  the  only  object  which  the      ^-^^^/^^ 

appellant  could  have  would  be  the  hope  of  getting  costs.  ^^ 

It  is  however  entirely  in  the  discretion  of  the  Court,  whe-     Justices  of 
,        ,  .,,  ,    ,  1      1       •       1  •  Town  of 

tber  they  will  grant  costs,  and  the  recorder  has  m  this  case    Cambbipce. 

stated  that  the  Court  would  not  have  given  costs  to  the  ap- 
pellant, if  the  appeal  had  been  gone  into.  Therefore  the  re- 
fusing to  proceed  with  the  appeal  could  not  constitute  a 
grievance  such  as  to  entitle  the  appellant  to  a  mandamus. 

Whatever  may  be  the  fate  of  the  other  part  of  this  rule, 
it  must  at  all  events  be  discharged  as  to  so  much  as  re- 
lates to  the  payment  of  the  costs  of  this  application. 

Campbell,  A.  G.  contr^.  The  sessions  ought  to  have 
quashed  the  rate.  If  they  had  done  so  and  had  refused  to 
give  costs,  whether  justly  or  not,  the  applicant  would  have 
had  no  locus  standi.  The  justices  dismissed  the  case  upon 
the  ground  that  they  had  been  ousted  of  their  jurisdiction 
by  a  supposed  abandonment  of  the  rate.  Though  the 
overseers  may  abandon  an  order  of  removal,  they  have  no  such 
power  in  the  case  of  a  rate.  By  43  Eliz.  c.  2,  the  rate  is 
to  be  made  by  the  overseers,  and  allowed  by  justices ;  and 
after  such  allowance,  and  publication,  it  cannot  be  abandoned 
or  quashed,  except  by  the  sessions  upon  appeal.  The  rate 
once  published  is  the  afiair  of  the  parish^not  of  the  overseers; 
and  any  one  who  is  rated  may  defend  the  rate,  and  say  that 
it  shall  not  be  abandoned  :  The  abandonment  of  this  rate  by 
the  overseers  is  therefore  a  mere  nullity,  and  the  rate  might 
still  be  enforced.  The  continued  existence  of  this  rate,  and 
the  being  deprived  of  his  costs  properly  incurred,  are  griev- 
ances which  entitle  the  applicant  to  this  mandamus.  By  the 
reform  act(6),  a  person  who  is  rated  to  the  relief  of  the  poor^ 
but  has  not  paid  all  the  rates  up  to  a  certain  time,  is  disqua- 
lified from  voting ;  and  the  effect  of  allowing  this  rate  to 

(a)  12  East,  359.  (»  2  WUL  4,  c.  45,  s.  27. 
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18S4.  continue  to  have  a  legal  existence,  would  be  to  disqualify  all 
those  who  had  not  paid  the  amount  at  which  they  are  by 
thai  rate  assessed.  The  sessions  had  jurisdiction,  and  ex 
debito  justitiae  the  applicant  is  entitled  to  this  mandamus. 
Cambrioos.  The  observation  of  the  Recorder,  that  if  the  Court  had  had 
jurisdiction,  they  should  not  have  given  costs,  was  prema^ 
ture  and  extrajudicial,  and  moreover  the  refusing  to  allow 
the  applicant  his  costs,  would  have  been  most  unjust.— «Here 
he  was  stopped  by  the  Court. 

Lord  Dbnman  C.  J. — Most  undoubtedly  the  Court  had 
jurisdiction,  and  ought  to  have  quashed  the  rate.  Without 
deciding  the  general  question  as  to  the  power  of  parish  offi- 
cers to  abandon  a  rate,  which  they  think  they  cannot  support, 
that  which  vras  done  in  this  case  by  the  overseers  was  cer- 
tainly at  all  events  a  consent  to  quash.  The  appellant  had 
a  right  to  have  the  opinion  of  the  Court  as  to  whether  his 
costs  should  be  allowed  him.  I  do  not  see  how  it  is  possible 
to  avoid  making  this  rule  absolute  on  account  of  both  the 
grievances  which  have  been  mentioned. 

Taunton,  J.,  Pattbson,  J.,  and  Williams,  J.,  con- 
curred. 

F.  Gumiing,  (who  was  with  Campbell,  A.  G.)  having 
urged  that  the  parish  officers  w*ere  substantially  the  defendants 
in  this  case,  and  that  therefore  the  Court  might  make  the 
rule  absolute  with  eosiSi 

The  Covet  held  that  they  had  no  power  to  do  so^  and 
therefore 

Rule  absokite  without  co^ts. 


ans- 
diction  to  ma- 
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1834. 

V 

The  King  v.  William  Wilson. 

Upon  appeal  by  IVtV^on,  an  order  of  filiation  made  upon  To  give  j 

him  by  two  magistrates  of  Suffolk,  whereby  he  was  ad-  ^strates^' 

judged  to  be  the  reputed  father  of  a  male  bastard  child,  make  an  order 

alleged  in  the  order  to  have  been  £oii»  in  HitUlesham  of  the  „„der  l8£/u., 

body  of  Caroline  Grimwadef  aing\e  woman,  on  Add  July,  ^' ^' b- ^>  ^^^^ 

1      i«  •  necessary  tnac 

1631,  was  confirmed,  subject  to  the  following  case :  it  should  be 

Id   1830,  Caroline  Grktmade,  whilst  in  the  service  of  ^^/ '^® 'i^jjf^ 
'  '  of  a  parish  m 

fVilwoii,  in  the  pariah  of  Washbrook,  Suffolk,  became  preg«  which  the  ille- 

uanl  by  him.     By  the  Jiersuasion  of  Wilsom^  and  in  order  ^^""born  and 

to  avoid  being  called  upon  to  swear  the  child  of  which  she  ^  ^l^i^h  it  is 

waa  pregnant  to  Wibon,  she  left  Washbrook,  and  went  to  ^  a  fraudulent 

the  parish  of  Hintleaham.     She  continued  at  Hintlesbam  removal  of  an 

.  unmarried 

until  ihe  morning  of  the  day  upon  which  she  was  delivered,  pregnant  wo- 

43d  July,  1831,  when  she  went,  by  the  direction  of  Wilso»,  P*"j  *!"^^^ 

la  lodgings  which  be  had  taken  for  her  in  an  extra«»parocbial  extra-paro- 

place  IQ  Ipawicbi  and  for  which  he  paid,  and  waa  there  de«  ^^il  pStatwe  ^ 

livered  of  the  child  mentioned  in  the  order;  of  which  child  f^her,  does 

Wilson  was  the  father.    For  some  time  previously  to  and  at  birth  in  the 

the  date  of  the  order  of  filiation,  she  was  receivimr  relief  for  extra-paro- 

^  chial  place  to 

herself  and  her  children  from  Hmtlesham,  where  she  waa  be  in  contem- 

Uving  with  them;  of  which  parish  she  was,  at  the  time  of  [^^p^i^if^]^ 

Ihe  birth  f»f  her  child,  md  continued  to  be  down  to  Ihe  period  so  as  to  entitle 

of  the  hearing  of  the  appeal,  a  settled  inhabitant.  relle^nder 

The   a«ssions  found   fraud  in  the  conduct  of  Wils9m  i^  •^^•9  c*  3, 

s.  3. 
throughout  the  transaction;  and  that,  but  for  thefraudii*   '  So,  where 

leal  coaidact  of  SVihon,  the  child  mentioned  m  the  order  '*»«  removal  is 
f  to  another  pa- 

wouUI  have  been  horn  m  Hintleaham;  and  that  be  fraudu-  rish. 

lently  prociirtd  Grimwade  to  go  to  the  extra^pmroehial  ^^^^l^^^. 

place  (to  whioh»  hut  for  him,  they  found  she  would  not  have  Hation,  in 

gone^  with  a  view  to  prevent  ao  order  of  fibation  being  made  birth  of  an 

illegitimate 
child  is  alleged  to  have  taken  place  in  A.,  is  confirmed  by  an  order  of  sessions,  subject 
to  a  case  in  which  the  birth  is  stated  to  have  occurred  in  B.,  to  which  the  putative 
fiither  fawd  fiMuadaleatlx  removed  the  mother,  who  was*  settled  in  A.  ,*-i-the  order  is  bad, 
on  the  ground  (inlec  ali^O^  that  it  contains  a  recital  of  v^^ftheJmsU 
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1834.         upon  him^  and  to  throw  the  burthen  of  the  maintenance  of 

^•^^"^"^      the  child  upon  Hintlesham. 
Hie  Kino 

V. 

WiLsoK.  sif  j^  Scarklt,  Andrews,  and  Prendergast,  in  support  of 

the  order  of  sessions.  By  6  Geo.  2,  c.  31,  s.  1,— ^if  any 
single  woman  shall  be  delivered  of  a  bastard  child,  which 
shall  be  chargeable  or  likely  to  become  chargeable  to  any 
parish  or  extra-parochial  place,  justices  are  authorized, 
upon  application  made  by  the  overseers  of  the  poor  of  such 
parish,  or  by  any  one  of  them,  or  by  any  substantial 
householder  of  such  extra-parochial  place,  to  issue  their 
warrant  to  apprehend  the  putative  father,  and  to  commit 
him  to  prison,  unless  he  give  security  to  indemnify  the  pa- 
rish. The  words  of  the  statute  do  not  confine  the  appli- 
cation to  the  officers  of  the  parish  in  which  the  child  u 
bom;  but  gives  the  magistrates  jurisdiction  upon  the  appli- 
cation of  the  overseers  of  any  parish  to  which  the  child  is 
chargeable  or  likely  to  become  chargeable.  The  child  could 
*not,  during  the  period  of  nurture,  be  separated  from  its 
mother;  and  therefore  it  was  chargeable  to  Hintlesham, 
the  parish  in  which  the  mother  was  settled. 

The  order  of  sessions  may  also  be  supported,  upon  the 
principle,  that  the  law  will  not  permit  a  party  to  take 
advantage  of  his  own  fraud,  and  that  the  Court  will  pre- 
sume, (against  the  fact,)  that  the  child  was  bom  in  that 
parish  in  which  it  would  have  been  bom,  had  it  not  been 
for  the  fraud  of  the  party  charged  by  the  order.  [Lord 
Denman,  C.  J.  Is  there  any  authority  that  the  Court  will 
presume  against  the  facts  which  actually  occurred?] 
Tewkesbury  v.  Ttvining  (a)  and  Masters  v.  Child  {b)  are 
authorities  to  that  effect.  In  both  those  cases,  the  settle- 
ment of  the  child  was  held  to  be  in  the  parish  from  which 
the  mother  was  fraudulently  removed.  In  those  cases,  and 
in  Rex  v.  St. Nicholas,  Leicester{c),  and  Rex  v.  Mattersey{d), 

(a)  Balstr.  349.  (c)  3  Bam.  &  Cressw.  691. 

(b)  3  Salk.  66.  (d)  Ante,  i.  49. 
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it  18  laid  down  as  clear  law^  that  the  mother  of  ian  illegiti-        1834. 
mate  child,  who  is,  by  the  fraud  or  collusion  of  the  officers     !^^^ 
of  the  parish  in  which  she  is  legally  settled,  removed  out  of  v. 

her  own  parish  into  another,  with  a  view  to  her  being  deli-  Wilson. 
vered  in  such  other  parish,  is,  in  law,  supposed  to  have  been 
in  the  place  of  her  settlement  at  the  time  of  the  birth  of  her 
child,  although  the  fact  is  otherwise.  [Taunton,  J.  In  this 
case  no  fraud  is  alleged  to  have  been  committed  by  the 
parish  officers.']  The  case  of  Rex  v.  Mattersey  (a)  (in  which 
it  was  held  that  a  fraudulent  removal  by  private  individuak, 
made  with  a  view  to  discharge  the  parish,  does  not  make 
the  parish  from  which  the  woman  is  removed  chargeable,) 
does  not  govern  this  case ;  because  there  the  question  was 
between  the  two  parishes.  That  case,  as  well  as  the  others 
which  have   been  referred  to,  establishes  that  fraud,   as  \ 

between  two  parishes,  shall  not  have  the  effect  of  prevent- 
ing the  settlement  of  an  illegitimate  child  from  being  in  that 
parish  in  which,  but  for  the  fraud,  it  would  have  been  born. 
The  same  rule  ought  to  apply  in  a  case  such  as  this,  in 
which  the  question  is  between  the  parish  and  an  indivi* 
dual,  and  in  which  by  the  fraud  of  thvit  individuals  burthen 
is  attempted  to  be  thrown  upon  the  parish.  The  parish  of 
HiDtlesham  has  been  put  to  as  much  expense  as  if  the  child 
had  been  actually  bom  there.  If  the  Court  will  not  permit 
the  parish  to  commit  a  fraud,  neither  ought  they  to  permit 
the  fraud  of  an  individual  to  succeed.  [Patteson,  J.  It  is 
alleged  in  the  order,  that  the  child  was  bom  in  the  parish 
of  Hintlesham.  How  can  it  be  said  that  the  child  was  born 
in  that  parish,  when  in  truth  it  was  bom  in  an  extra-parochial 
place  ?  I  do  not  see  how  the  Court  can  consider  the  child 
as  bom  in  the  parish  for  one  purpose,  viz.,  to  support  the 
order,  and  in  an  extra-parochial  place  for  another  purpose, 
viz.,  its  settlement.]  The  law  will  assume  that  the  child 
was  bom  in  the  parish  of  Hintlesham,  so  far  as  Wilson 
is  concerned.    The  principle  of  the  decisions  in  Tetokes^ 

(a)  Ante,  i.  49. 


The  RiMO 
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1684.  buty  V.  Twining  (a)  &nd  Masters  v.  Child  {b)  is,  that  a 
pnrish  in  estopped  from  shewing  the  real  birth^pltbce  of  the 
9,  child  when>  but  for  the  fraud  of  its  own  officers^  that  birth-^ 

WiLMir.  pi^^^  would  have  been  within  its  own  limitSi  For  the  sattUS 
reason,  WiUon  should  be  estopped  in  this  case«  [l\ffiii- 
ioflf  J>  An  esioppel  can  never  arise  out  of  circumstances  of 
fraud.  Lord  Denman,  C«  J.  The  order  states  that  the 
child  was  born  in  Hintlesham ;  and  although  the  Court  of 
Quarter  Sessions  confirm  the  orderi  yet  they  find  that  the 
child  was  not  bom  in  Hintlesham.  No  case  has  as  yet 
decided  that  the  Court  Will  presume  a  flict  which  is  ex- 
pressly found  not  to  be  true.]  It  might  have  been  oh* 
jeoted,  in  Tewkesbury  v«  Twinitigt  that  the  child  was 
born  in  one  parish  i  and  presumed  by  this  Court  to  be  bom 

«  in  another.    This  order  is  made  on  the  18th  EUz.  c.  S, 

which  is  a  remedial  statute ;  and  in  Weitbnry  v.  Coston  (r) 
the  Court  construed  that  statute,  as  they  do  all  remedial 
statutesi  liberally.  This  is  a  case  clearly  within  the  mis^ 
chief  intended  to  be  remedied  by  the  statute. 

Austin,  contrd.  The  18  Elix.  is  th«  duly  statute  which 
authoriaes  the  making  of  an  order  of  affiliation.  If  the  lan^ 
gttage  and  intention  of  49  Geo*  d|  c.  66,  (which  repealed  and 
re-enacted  6  Geo,  2,  c<  d  1 »)  be  examined,  it  will  be  fbiind 
that  it  was  intended  only  to  supefadd  a  provision  to  the 
statute  of  Eliz.  The  40  Geo.  3  provides  therefore  that  the 
justices  may  issue  their  warrant,  and  coftimit  the  putative 
father  to  prison  in  case  he  dofes  not  give  lecurity  to  indetn- 
nify  the  parish.  In  the  6th  Gea*  2  and  40th  Geot  d|  the 
words  ''  birth"  and  *'  delivery"  are  used  in  cenjUndtioti  with 
the  word  ^*  chargeable )"  and  it  is  only  where  the  obild  is 
bom  in  a  parish|  and  by  reason  of  its  birth  there  becomes 
chargeable,  that  the  justices  have  jurisdictioDi  If  the  ob« 
ject  of  the  6th  Geo,  2  and  40th  Geo.  3  was  simply  to  add  a 
provision  to  the  18tb  Elit.,  the  only  question  is,  what  power 

{a)  Supri,  244.  (c)  2  Salk.  532. 

lb)  Supri,  244. 


Wilson. 
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is  giveD  bj  the  1 8th  of  JEliz.i    That  statute  only  gives        iSM. 
the  magistrates  jurisdiction  for  the  relief  of  the  parish  where     ^^^  j^^^^ 
the  child  is  bom.    To  construe  that  statute  so  as  to  extend  v. 

it  to  a  case  like  this,  would  be  contrary  to  JRex  ▼•  WiUey  {a) 
and  all  the  cases  decided  upon  this  subject  subsequently  to 
that  caae.  If  this  order  is  valid,  any  parish  to  which  the 
child  may  hereafter  become  chargeable,  may  obtain  another 
order  of  affiliation. 

Then,  can  there  be  a  constructive  birth  in  Hintlesham  ? 
It  has  been  shewn  that  the  statute  of  Eiiz*  gave  the  remedy 
to  the  parish  where  the  child  was  born.  It  is  established, 
beyond  controversy^  that  a  bastard  is  settled  where  bom. 
A  party  cannot  have  two  settlements;  yet  the  argument  on 
the  other  side  assumes  that  the  child  is  settled  at  Hintle* 
sham  by  construction  and  also  where  it  was  in  fact  bom^ 
The  parish  where  the  child  was  bom  is  the  only  parish 
ultimately  burthened,  and  is  therefore  the  only  parish  to  be 
mdemnified :  Regina  v.  Cash  (&)•  It  is  quite  clear  that  the 
child  was  not  chargeable  to  Hintlesham  as  casual  poon  If 
the  child  had  been  bom  in  a  third  parish^  and  not  in  an 
extra-parochial  plaoe^  this  order  could  not  have  been  sup^^ 
ported.  What  difference  can  there  be  between  a  case  in 
which  the  birth  is  in  a  third  parish,  and  one  in  which  it 
happens  in  an  extra*parochial  place  i  Nor  is  there  in  truth 
any  hardship  in  this  case,  since,  by  49  Geo*  S,  two  house* 
holders  of  an  exira^paroehial  place,  where  a  bastard  is  born, 
may  apply  for  an  order  in  the  same  manner  as  the  overseers 
of  SL  parish. 

Byles,  on  the  same  side,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.^-The  order  of  bastardy  in  this 
case  states  that  the  child  was  born  vnthiu  the  parish  of 
HinlUsham:  and  the  justices  at  sessions  have  cottfirmed 
that  order.     But  they  have  stated  facts  in  a  special  case ; 

(a)  1  Bott  586.  b  ed.  499.         (6)  1  Barn  Jast.  367,  a4th  ed.  394. 
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and  one  of  those  facts  is,  that  the  child  was  not  born  within 
the  parish  of  Hintlesham,  but  in  an  estra-parochial  place 
*J"*"'     in  Ipswich. 
WiLsoK.  It  jg  argued  that  although  the  child  was  not  in  reality 

born  within  the  parish,  yet  the  sessions  have  found  another 
fact  which  is  equivalent  to  the  fact  of  its  being  bom  there, 
viz.,  that  the  mother  was  removed,  by  ti  fraud  of  the  father, 
from  the  parish  in  which  the  child  otherwise  would  have  been 
bom,  to  an  estra-parochial  place;  and  it  is  argued,  that  as, 
as  between  parishes,  where  a  fraudulent  removal  has  taken 
place  by  the  act  of  the  parish  officers  from  one  to  the 
other,  the  child  has  been  held  to  be  settled  where  it  would, 
but  for  the  act  of  fraud,  have  been  born ;  so,  as  against 
this  individual,  the  child  may  be  held  to  have  been  born  in 
the  parish  in  w^hich  it  would  have  been  born  but  for  the 
fraud  of  the  individual.  I  adhere  to  what  fell  from  the 
Court  in  Rex  v.  Mattersey;  but  I  think  that  the  doctrine  is 
not  to  be  extended.  It  was  admitted  in  the  ai^ument  that 
the  question  is,  whether  the  child  can  be  presumed  to  have 
been  born  within  the  parish  of  Hintlesham,  and  whether 
we  can  possibly  uphold  an  order  which  states  that  fact, — the 
justices  at  the  same  time  stating  another  fact  which  nega- 
tives it.  I  cannot  conceive  that  any  desire,  even  to  defeat 
fraud,  can  warrant  such  a  proceeding.  Though  we  may 
lament  that  any  person  should  derive  benefit  from  fraud, 
and  though  many  cases  may  be  put  in  which  a  person  can- 
not be  allowed  in  a  court  of  justice  to  allege  his  own  fraud, 
yet  where  the  Court  cannot  defeat  the  fraud  except  through 
the  medium  of  an  untruth,  they  cannot  defeat  it  at  all. 

Another  argument  is,  that  under  6  Geo.  2,  c.  31,  a  bas« 
tard  child,  though  not  bora  within  a  parish,  may  be  chargea- 
ble to  that  parish,  and  may  therefore  be  the  proper  subject 
of  an  order  made  upon  the  father ;  but  when  that  statute 
comes  to  be  accurately  examined,  it  is  quite  plain  that  such 
a  consequence  cannot  ensue.  By  the  6th  Geo.  2,  power 
U  given,  where  a  child  is  likely  to  be  born  a  bastard  and  to 
be  chargeable  to  any  parish  or  extra-parochial  place,  to  the 
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justices  to  make  a  preliminary  inquiry,  and  then  issue  a        i834. 

warrant  to  apprehend  the  father,  who  shall  be  bound  over 

to  obey  such  order  as  may  be  made  at  the  sessions.     Then, 

what  order  is  here  referred  to  ?     It  is  an  order  to  be  made      Wilson. 

in  pursuance  of  the  act  of  the  18th  of  Eliz.     By  the  18th 

£/f2.  two  justices  have  power  to  take  order  "  as  well  for 

the  punishment  of  the  mother  and  father  of  such  bastard 

child,  as  also  for  the  better  relief  of  every  such  parish  ;** 

and    upon    reference   to   the  introductory   words   of  the 

section,  it  will  be  seen  that  the  enactment  relates  only  to 

bastards  "  left  to  be  kept  at  the  charge  of  the  parish  where 

they  be  born"    The  jurisdiction  given  to  the  justices  by 

these  two  statutes  appears,  therefore,  to  be  confined  to  the 

making   of  orders    for   the    maintenance   of   illegitimate 

children  for  the  relief  of  the  parishes  in  which  the  children 

are  bom.    It  seems  to  me,  therefore,  that  the  argument 

which  has  been  advanced  in  favour  of  the  order  of  sessions 

fails,  and  that  we  are  bound  to  quash  it. 

Taunton,  J. — I  give  no  opinion  on  the  question  whe* 
ther,  under  the  very  special  circumstances  in  the  present 
case,  the  parish  of  Hintlesham  might  not  have  entitled  itself 
to  relief  as  against  the  appellant.  That  question,  I  think, 
is  encircled  by  a  great  many  difficulties.  My  present  im- 
pression is,  that  the  parish  of  Hintlesham  could  in  no  way 
have  entitled  itself  to  relief.  The  ground  upon  which  my 
opinion,  that  the  order  of  sessions  ought  to  be  quashed,  is 
founded,  is,  that  it  is  recited  in  the  order  that  the  justices 
have  adjudged  that  this  child  was  born  in  the  parish  of 
Hintlesham ;  which,  as  appears  from  the  case,  is  a  recital 
of  B,  false  fact.  It  may  have  been  born  (about  which  I  say 
nothing)  under  circumstances  which  rendered  it  the  same 
in  point  of  law  as  if  it  had  been  born  within  the  parish ; 
but  that,  I  think,  does  not  justify  the  sessions  in  turning  a 
constructive  birth  into  an  actual  birth.  If  the  justices  had 
stated  the  special  facts,  and  drawn  a  conclusion,  that  though 
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born  id  an  extra-parochial  place,  it  \^a8  equitalent  to  a  birth 
in  Hintlesham — whether  that  would  hare  taried  the  case 
or  not,  I  will  not  give  any  opinion.  I  am  clearly  of 
opinion  that  the  sessions  were  tiot  justified,  under  the  cir- 
cunistanceSy  in  saying  that  the  bastard  was  born  Within  the 
parish  of  Hintlesham,  though  perhaps  in  legal  effect  h 
might  have  the  same  operation. 

Patteson,  J. — I  am  also  of  opinion  in  this  case  that 
the  order  cannot  be  supported,  as  well  on  tlie  ground  stated 
by  my  brother  Taunton,  as  upon  that  on  which  it  is  put  by 
my  lord*  I  was  at  one  time  very  much  struck  with  the 
language  of  6  Geo.  2,  c.  31.  It  seemed  tof  me,  at  first 
view,  that  by  the  general  words  of  the  first  part  of  the 
sectiorii  the  tnagistrates  had  jurisdiction,  if  the  bastard  was 
chargeable  to  any  particular  parish.  It  appears  to  me,  how^ 
ever^  to  come  entirely  to  the  question  as  to  the  supposed 
constructive  birth  in  Hintlesham;  for,  upon  examination  of 
the  act  of  18th  Eliz.,  I  think  that  the  child  must  be  both  bom 
in,  and  chargeable  to^  the  parish  for  whose  relief  the  order  is 
made.  Although  some  of  the  older  cases  have  determined 
that  where  fraud  is  comtnitted  by  the  officers  of  the  parish, 
the  child  sh$ll  be  considered  as  born  in  the  parish  guilty  of 
the  fraud,  yet  Rex  v.  Maiteney  has  determined  that  this 
consequence  shall  not  follow  from  the  fraud  of  an  indivi- 
dual. The  child  therefore  is  not  settled  in  Hintlesham.  It 
was  urged  that  this  was  immaterial,  for  that,  as  against  the 
father, it  might,  nevertheless,  be  taken  to  be  so*  But  though 
it  is  a  principle  that  a  man  shall  not  take  advantage  of  his 
own  frauds  yet  I  do  not  see  how  we  can  say  that  for  this 
purpose  the  child  is  to  be  considered  as  born  in  Hintleshaiti, 
without  involving  the  consequence  that  the  child  must  have 
been  born  there  for  all  purposes. 

Williams,  J. — The  argument  founded  on  the  statute  of 
Geo.  2,  seems,  upon  examination,  to  fail ;  and  that  being 
80, 1  think  that  Rex  v.  Mattersey  (which  is  a  recent  deci- 
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Bion)  goes  a  very  great  length  in  shewing  that  intendment        i834. 
of  law,  or  a  constructive  birth  by  reason  of  the  fraud  of  thfe 
father,  cannot  prevail.    Upon  the  whole,  and  particularly     ^""^."^ 
opon  the  authority  of  that  case,  I  think  that  the  order  can-      Wilson. 
not  be  sustained. 

Order  of  sessions  quashed. 


The  King 


Rex  17.  Samuel  Francis. 

Sir  James  Scarlett  had  obtained  a  rule  for  a  crimikial  in-  The  Court  will 
formation   against  the  defendant,  for  a  libel  upon  Peter  ^uie  foi?a  cri- 
Rigby  Waso7i  Esq.   M.  P.,  in  a  newspaper  published  at  minal  inform- 
Liverpool  by  the  defendant. — The  affidavit  upon  which  the  ^i  against  the 
rule  was  obtained   described  the  paper  as   published  by  publisher  of 
"Samuel  Francis,  Union  Buildings,  John  Street, Liverpool"  where  in  the' 
The  affidavit  (a)  as  sworn  at  the  Stamp  Office,  as  appeared  ^f^h'theTle 
by  the  certified  copy  of  it  (b),  described  the  paper  as  pub-  had  been  ob- 
lished   by  «  Samuel  Francis,  Union  Street,  Castle  Street,  [SSikvIt 

Liverpool."    The  rule  had  been  twice  enlarged.  swom  at  the 

stamp  office, 
the  defendant 
F.  Pollock,  with  whom  was  F.  Kelly,  on  showing  cause,  was  described 

objected  that  the  affidavits  did  not  connect  the  defendant  places. 

with  the  newspaper  so  as  to  charge  him  with  the  publica-   ,  ^  i  had 

tion  of  it.  been  twice  en- 

larged— and 
the  suitor 
Sir  J.  Scarlett  and  Follett  contended,  that  as  the  rule  had  apply  to  have 

been  twice  enlarged,  the  objection  now  came  too  late,  and  enlarged,  that 

they  requested,  that  if  the  Court  should  be  of  opinion  that  ^®  "*»T  have 
t  •  -111.,.  an  opportunity 

the  objection  ought  to  prevail,  the  rule  might  be  again  en-  of  amending 

larged,  in  order  that  the  parties  might  have  an  opportunity  ^"  affidavit. 

df  amending  the  affidavits. 

Lord  Den  MAN,  C.  J. — I  km  of  opinion  that  the  defend- 

(a)  Required  by  S8  Geo.  S,  c.  78,  s.  1.       (6)  Made  evidence  by  sect.  0. 

S  2 
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ant  is  entitled  to  have  this  rule  discharged.  My  decided 
opinion  is,  that  where  an  individual  calls  on  the  Court  for 
its  summary  interference,  he  must  come  prepared  in  the 
first  instance.  The  act  of  parliament  {a)  gives  an  easy  pro- 
cess for  bringing  the  defendant  before  the  Court  (6),  and  a 
party  who  seeks  to  avail  himself  of  the  provisions  of  that 
act  should  proceed  strictly  under  it. 


The  other  Judges  concurring. 


Rule  discharged  (c). 


(a)  38  Geo,  3,  c.  78. 

(6)  Vide  sect.  9, 14, 17. 

(c)  And  see  Rex  v.  Hart  and 
White,  10  East,  94;  Rex  v.  Hunt 
S  Campb.  683 ;  Rex  v.  White,  S 


Campb.  99;  Rex  v.  Amphlit,  ^ 
Dowl.  &  Ryl.  125;  4  Barn,  ftc 
Cress.  35 ;  Mmn^e  v.  Fletcher,  4 
Mann,  k  %].  311;  9  Bam.  & 
Cress.  382. 


Where  by  a 
local  act  of 
parliament, 


The  King  v.  The  Rector,  Vestrymen,  and  Parishioners  of 
the  Parish  of  St.  James,  Westminster. 

By  a  local  act  (2  Geo.  3,  c.  57),  "  for  the  belter  relief 
and  employment  of  the  poor  (and  for  other  purposes)  in 


power  IS  given  ^,^         j^,^  ^^  g^  j^^^^     ^^j^j^j^^  ^j^^  yj^^^^    ^f  Westminster/' 

to  two  justices  '^  f  J  9 

to  relieve  an  the  rector,  vestrymen,  churchwardens,  and   overseers  are 

gneved  by^a"  authorized  to  make  rates  for  the  relief  of  the  poor,  and  for 

poor-rate, they  other   parochial    purposes.       By   the    1 6th  section,   it   is 

have  DOwer  to 

provided  as  follows :  *'  That  if  any  person  shall  find  him- 


self aggrieved  by  any  such  rates  or  assessments,  he  shall 

Jir$t  apply  to  any  two  justices  of  the  peace  for  the  said 

city  and  liberty  of  Westminster,  residing  in  or  near  to  the 


relieve  in  an 
individual 
case,  by  re- 
ducing the 
amount  in 
which  the 
party  was  as- 
sessed, although  the  ground  upon  which  they  consider  him  entitled  to  relief  is  that 
the  whole  rate  is  made  according  to  an  erroneouM  principle. 

By  a  local  act  it  is  provided  that  if  any  person  shall  find  himself  aggrieved  by  any 
rate  made  under  the  authority  of  that  act,  he  thallfint  apply  to  two  justices,  and  if  not 
relieved,  he  shall  be  obliged  to  pay  such  rate  and  may  appeal  to  the  Quarter  Sessions : 
Held,  that  a  power  in  the  two  justices  to  rtUeve  upon  application  made  to  then^  is  ne- 
cessarily implied. 


MICHAELMAS  TERM,  V  WILL.  IV.  253 

said  parish,  and  if  mi  relieved,  shall  be  obliged  to  pay        18S4. 
such  rates  or  assessments,  and  then,  upon  an  appeal  to  the     1^1^ 
general  quarter  sessions  of  the  peace  to  be  held  for  the  «. 

said  city  and  liberty,  next  after  the  payment  of  such  rates  ^^'^J'^mes^^ 
or  assessments  respectively,  it  shall  be  lawful  for  the  jus-  Westminster 
tices  of  the  peace,  or  the  greater  number  of  them,  in  such 
quarter  sessions  assembled,  to  cause  so  much  money  to  be 
returned  to  such  person  who  shall  appeal  as  aforesaid,  as 
shall  appear  to  the  said  justices  to  have  been  overpaid  by 
such  person  to  the  said  rates  or  assessments,  and  to  make 
such  order  therein  as  to  them  shall  seem  meet;  which  order 
shall  be  final  and  conclusive  to  all  the  parties.'* 

Under  the  authority  given  to  them  by  this  act,  the  rector, 
vestrymen,  &c.,  on  27th  April,  1833,  made  a  general  rate 
for  the  relief  of  the  poor,  upon  a  new  principle,  adopted 
on  this  occasion  for  the  first  time.  According  to  this  prin- 
ciple, the  earl  of  Burlington  was  rated  at  441/.  9s.  on  the 
sum  of  2943A,  which  was  estimated  as  the  yearly  value  of 
his  lordship's  premises  in  Piccadilly  (a).  The  earl  refused  to 
pay  this  rate,  and  gave  notice  that  he  should  appeal  against 
it.  Accordingly,  at  a  meeting  of  justices  held  on  22nd 
July,  1833,  the  earl  applied  to  the  two  justices  then 
present,  for  relief  against  the  rate,  by  which  he  considered 
himself  aggrieved,  and  which,  it  was  contended  on  his 
part,  was  made  upon  an  erroneous  principle.  It  was 
objected,  on  behalf  of  the  rector,  &c.,  that  the  justices  had 
no  jurisdiction  to  enquire  into  the  principle  upon  which  a 
rate  was  made,  but  could  only  relieve  where  an  admitted 
principle  was  applied  unequally.  The  justices,  however, 
called  upon  the  rector,  &c.  to  explain  the  principle  upon 
which  the  assessment  had  been  made,  which  was  accord- 
ingly done,  and  they  decided  that  such  principle  was 
erroneous.  Upon  another  principle,  (which  they  stated  to 
be  the  only  correct  principle  of  rating,)  the  justices,  after 
viewing  the  premises,  and  hearing  the  evidence  of  survey- 
ors, decided  that  the  estimate  of  the  value  of  the  earl's 

(a)  BurllDgton  House. 
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1884.        property  ought  to  be  reduced  from  2943/.  to  l6oOi.;  and 
^"^"^^^"^      they  m^de  au  order  that  the  earl  should  be  relieved  by  re- 
^  ducing  the  estimate  accordiogly.    The  evidence  on  either 

Eector,  (ic.  of  gjjg  ^,^3  given  by  witnesses  who  were  not  upon  oatht 
WuTMivsTfiR  Upon  affidavits  stating  the  above  facts,  tV.  Clarkson  ob- 
tained a  writ  of  certiorari  to  the  two  justices,  directing 
them  to  send  to  this  Court  the  order  above  mentioned* 
The  order  returned  by  the  justices,  was,  upon  the  face  of 
itf  perfectly  good.  Upon  other  affidavits,  stating,  in  effect, 
the  same  facts  as  are  above  set  out,  W.  Clarkson^  in  last 
Hilary  term,  obtained  a  rule  to  shew  cause  why  the  oixier 
should  not  be  quashed  for  insufficiency. 

Sii;  James  Scarlett  and  J^.  N.  Rogers  now  shewed  cause* 
There  is  no  ground  for  making  this  rule  absolute,  unless 
it  can  be  shewn  that  the  two  justices  had  no  jurisdiction. 
Upon  the  face  of  the  order*  it  appears  perfectly  good^ 
unless  it  can  be  shewn  that  the  magistrates  had  no  power 
to  relieve  at  all  in  such  a  case.  It  is  a  most  unusual 
course  to  file  affidavits  where  an  order  is  brought  up  by 
certiorari,  for  the  purpose  of  shewing  that  the  decision 
of  the  justices  proceeded  upon  an  erroneous  ground. 
The  objection,  which  is  stated  upon  the  affidavits,  is 
that  the  magistrates  haye  refused  to  recognize  the  new 
mode  of  rating  which  the  parish  have  adopted.  Whether 
the  principle  of  that  mpde  of  rating  be  correct  or  not,  can- 
not  be  questioned  here.  [Lord  Denman,  C.  J,  I  certainly 
do  not  see  what  we  have  to  do  with  ihe  priitcipk  of  ratings 
Campbell,  A.  G.  admitted  that  he  could  not  ask  the 
Court  whether  the  principle  was  correct  or  not,  but  that 
the  only  question  was  whether,  admitting  that  the  principle 
of  the  rate  was  erroneous,  the  justices  had  power  under 
the  act  to  do  that  which  they  had  done.]  In  Rex  v.  Ches- 
hunt  {a),  a  party  having  appealed  against  a  poor-rate  oo 
the  ground  that  he  was  over-rated,  the  sessions  amended 
the  rate  by  inserting  a  less  sum.     Upon  motion  to  quash 

(a)  2  T.  R.  623. 


MICHAELMAS  TERM,   V  ^VILL.  IV.  255 

the  order  of  sessions^  it  was  contended  that  the  sessions        1884. 
had   no   auUiority   to  amend   the    rate,  but  should   have 
quashed  it.     The  Court,  however,  held  that  the  sessions  v. 

had  acted  properly  in  amending  the  rate,  and  that  they  had  ^^^°j^^^^^ 
authority  to  do  so,  for  that  the  17  Geo,  2,  c.SS,  s.6,  would  Westhihstir 
be  nugatory  if  it  did  not  extend  to  such  a  case.  So  here, 
if  the  justices  had  not  power  to  amend  the  rate  by  inserting 
a  less  sum,  the  d  Geo.  3,  c.  58,  would  be  nugatory.  That 
act  directs  that  a  party  who  finds  himself  aggrieved  by  a 
rate  shall  ^rst  apply  to  two  justices,  and  if  not  relieved, 
•hall  be  obliged  to  pay  such  rate;  and  then,  upon  appeal 
to  the  general  quarter  sessions  for  the  city  and  liberty,  the 
justices  at  sessions  are  empowered  to  cause  so  much 
tnoaey  as  may  appear  to  have  been  over-paid  by  the  ap- 
pellant lo  be  returned  to  him.  It  is  clear  that  the  legis- 
lature intended  that  the  two  justices  should  have  power  to 
relieve  by  reducing  the  rate,  although  that  power  is  not 
espretsly  given  to  them :  otherwise,  why  should  a  party  be 
directed  to  apply  to  the  two  justices,  and  why  should  the 
appeal  to  the  quarter  sessions  be  given  only  where  the 
justices  do  not  relieve?  The  power  to  relieve  must  neces- 
sarily be  implied  from  the  language  of  the  enactment. 

Campbell,  A,  G.  and  W.  Clarkson,  contrjl.  Although  an 
order  of  justices  be  good  upon  the  face  of  it,  yet  if  it  be 
shewn  by  affidavit  that  the  justices  have  exceeded  their 
jurisdiction,  the  Court  will  relieve  the  subject  by  quashing 
the  order.  [Taunton,  J.  It  certainly  has  been  the  practice 
to  try  upon  affidavits  whether  justices  have  exceeded  their 
jurisdiction.]  It  was  so  held  in  Hex  v.  Justices  of  Somer^ 
MotMhire  (a),  (where  affidavits  to  shew  that  the  justices  had 
exceeded  their  jurisdiction  were  admitted),  and  in  Rex  v. 
The  Justices  of  the  North  Biding  of  Yorkshire  (b).  The 
justices  have  io  this  case  exceeded  their  Jurisdiction^    The 

(a)   8  Dowl.  &   Ryl.  733;   5  Hb)  9  Dowl.  &  Ryl.  204;   6 

Barow.  &  Cressvr.  810.  Bsrnw.  &  Cressw.  152. 
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18S4.         act  (supposing  ihat  it  gives  them  au})  power)  gives  them 

J^;**Xr^      "^  authority  to  do  more  than  the  sessiofis  could  have  done; 

The  King  ...  .        ,  . 

V.  yet  in  this  case  they  have  done  that  which  the  sessions 

^^^J»  ^'  °^  could  not  have  done,  since  they  have  amended  a  rate  in 
WfiSTMiNSTEA  au  individual  case«  on  the  ground  of  a  defect  in  the  prin' 
dple  of  the  whole  rule.  The  quarter  sessions  have  by  this 
act  power  to  make  such  order  as  to  them  may  seem  meet, 
and  consequently  they  have  power  to  quash  the  rate ;  but 
it  is  well  established  that  where  a  rate  is  bad  in  principle, 
the  only  mode  of  affording  relief  is  by  quashing  the  rate 
in  toto;  and  the  reason  is  obvious,  for  otherwise  relief 
would  be  afforded  to  an  individual  appellant  at  the  ez« 
pense  of  the  remainder  of  the  parish.  For  the  purposes 
of  the  argument  on  the  rate,  it  might  be  admitted  that  the 
principle  of  the  rate  is  quite  indefensible,  [launton,  J. 
If  the  justices  have  power  to  reduce  the  rate  whenever 
they  see  that  the  party  applying  to  them  has  been  rated  in 
too  large  an  amount,  I  do  not  see  that  the  medium  through 
which  they  arrive  at  that  conclusion  can  make  any  differ- 
ence.] The  act  only  gives,  at  the  most,  a  qualified  power 
to  relieve.  The  justices  can  only  relieve  where  the 
sessions  could  do  so;  and  the  sessions  can  relieve  an 
individual,  only  where,  according  to  an  admitted  principle, 
he  is  rated  in  too  high  an  amount.  [Taunton,  J.  I  believe 
that  the  sessions  may  in  any  case  reduce  the  amount  in 
which  the  appellant  is  rated,  if  they  think  he  is  rated  too 
high ;  no  matter  through  what  medium  they  arrive  at  that 
conclusion.]  It  is  submitted,  upon  the  authority  of  Rex 
V.  Swannage  (a),  that  the  only  legal  mode  of  disposing  of 
a  rate  which  is  bad  in  principle  is  by  quashing  it  alto- 
gether, and  that  the  two  justices,  by  declaring  that  the  rate 
was  bad  in  principle,  put  it  out  of  their  power  to  relieve 
the  applicant  The  magistrates  have  in  reality  done  more 
than  quash  the  rate;  for,  by  adopting  another  principle, 
and  altering  the  assessments  in  accordance  with  it,  they 

(a)  2  Dough  56i 
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have  quashed  the  old  rate  as  to  those  individuals  who  have 
appealed,  and  siibstituted  a  new  one  of  their  own.  In 
Noiafis  Poor  Laws  {a),  it  is  said,  ''  The  true  principle 
to  regulate  the  amendment,  or  quashing  of  rates  (as  far  as  St^^j^mes^ 
it  can  be  laid  down  in  the  abstract,  where  a  good  deal  Wbstminster 
must  depend  upon  the  peculiar  circumstances  of  each  case) 
seems  to  be,  whether  the  amendments  sought  to  be  intro- 
duced are  such  as  must  essentially  alter  its  proportion  or 
character,  so  as  rather  to  make  it  a  new,  than  an  amended 
rate.  If  they  cannot  have  this  effect,  the  magistrates 
should  amend ;  but  otherwise,  as  they  are  expressly  pro- 
hibited from  making  a  new  rate,  they  ought  to  quash ;"  and 
then  the  author  puts  instances  in  which  the  magistrates 
ought  to  quash  the  rate,  and  amongst  them  is  this — when 
the  ground  of  complaint  is  '*  that  the  rate  is  made  upon  a 
principle  altogether  erroneous."  If  relief  is  given  in  indi- 
vidual cases,  on  the  grouud  that  the  rate  is  bad  in  principle, 
the  whole  of  the  rest  of  the  parish  is  thrown  into  confusion. 
But  it  is  very  doubtful  whether,  under  the  l6th  section 
of  this  act,  the  two  justices  have  any  power  to  re- 
lieve. The  only  words  from  which  it  can  be  implied 
that  the  justices  have  jurisdiction  are  ''  and  if  not  re- 
lieved," &c.  and  these,  it  is  submitted,  are  not  sufficient 
to  warrant  the  implication,  that  the  two  justices  have  pouter 
to  relieve  the  rated  individuals,  and  that  too  without  ex- 
amination of  witnesses  upon  oath.  There  is  no  authority 
given  to  them  to  administer  any  oath.  None  was  adminis- 
tered in  this  case.  The  fact  of  there  being  no  reciprocal 
benefit  given  by  the  act  to  the  parish,  is  a  strong  argument 
against  implying  that  the  justices  have  power  to  relieve 
individual  rate-payers. 

Lord  Denman,  C.  J. — The  l6tb  section  of  this  act  is 
a  very  extraordinary  enactment,  and  we  should  recommend 
the  parish  to  apply  for  a  new  act.  I  certainly  find  great 
difficulty  in  implying  any  power  whatever  in  the  two  jus- 

(d)  2  Nolatt,  555,  4th  edition. 
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tices  to  make  an  order  interfering  with  the  acu  of  the 
parish  officers.   But  it  seems  to  be  conceded  that  they  have 
some  power.   .Then  what  is  the  power  which  they  have  ? 
Rector  frc.  of  Q^iy  ^^  gjyg  ygijgf  1^  ^jj  individual  applying  to  them,  if 

WfiSTMiNSTBR  fao  appears  to  be  rated  too  high*  It  seems  that  the  jus- 
tices thought  that  the  principle  of  the  rate  was  erroneous, 
and  that  they  reduced  the  assessment  upon  the  Earl  of 
Burlington,  because  he  was  rated  at  a  higher  amount  than 
he  would  have  been,  if  the  rate  had  been  made  upon  that 
which  they  considered  the  correct  principle  of  rating.  I 
cannot  say,  that,  because  the  justices  thought  that  the  rate 
generally  opght  to  have  been  different,  therefore  they  ought 
not  to  have  afforded  relief  in  an  individual  case.  It  does 
not  appear  here  that  any  other  person  was  aggrieved  by 
reason  of  the  adoption  of  the  new  principle  i — But  this  1 
think  not  material.  The  justices  are  to  say  whether  the 
assessment  upon  the  individual  is  too  high  or  not ;  and  if 
they  think  that  it  is  so,  it  can  make  no  difference  whether 
the  ground  upon  which  tiiey  come  to  that  conclusion  does 
or  does  not  apply  to  other  ratings  also, 

T4UNT0M,  J. — There  is  much  force  in  the  argument 
that  the  two  justices  have  not  any  power,  for  the  act  is 
very  ill  worded;  but  I  still  think  that  a  power  to  relieve 
vested  in  the  two  justices  is  necessarily  iniplied.  Upon 
the  other  point  I  entirely  agree  with  my  lord. 

Pattsson,  J.-:— I  entirely  concur,  though  I  confess  I 
have  great  difficulty  in  putting  a  sepsible  constructioa 
upon  this  enactment.  The  legislature  must  have  intended 
that  the  justices  should  have  power  to  relieve  a  party 
applying  to  them  under  this  section ;  and  inasmuch  as  a 
party  aggrieved  cannot  go  to  the  sessions  without  first 
applying  to  the  two  magistrates,  they  must  have  authority 
to  deal  with  any  complaint  against  the  rate*  That  the 
Bsagistrates  should  have  no  power  to  examine  upon  oath, 
is  most  extraordinary;  but  that  being  sq^  I  think  that  they 
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have  acted  very  properly  in  abstaining  from  the  adminis- 
teriog  of  any  oath  to  the  witnesses  eKamined  by  them.  jhe  King 

V. 

„_  T       T/.    I  II  •  I     J  Recior&c.of 

Willi AMS|  J. — If  the  appeal  to  the  sessions  had  not     st.  James, 

been  clogged  by  the  preliminary  application  to  the  two  Westminster 
justices,  we  might  have  said  that  the  vagueness  of  the 
language  of  the  act  was  a  sufficient  objection  to  their 
jurisdiction;  but  inasmuch  as  the  complainant  cannot 
reach  the  sessions  unless  be  has  failed  to  obtain  relief 
from  the  two  magistrates,  it  must  necessarily  be  implied 
that  they  have  power  to  relieve,  if«  upon  bearing  the  appli- 
cation, they  think  fit  to  do  so. 

Rule  discharged. 


Doe  d.  Williams  v.  Williams. 
Same  t\  Pengelly. 
Same  V.  RosKRUGE. 
Same  v.  Conn. 
Same  v.  Nicholls. 

These  actions  of  ejectment  were  commenced  by  decia-  The  rule  of  H. 
rations  framed  as  in  proceedings  by  bill,  and  were  brought  quiring  plead- 
to  recover  several  estates  in  the  county  of  Cornwall.  *"6*  subsc- 

.  »  quenttothe 

On  the  0th  of  March  last^  declarations  were  served  on  declaration  to 

the  defendants  with  notice  to  appear  on  the  first  day  of  ^g^^^^Jg 

Easter  term  then  next.  parties,  does 

19  April.     Judgment   against   the    casual   ejector  w»as  aciJoMof 

moved  for;  and  the  Court  ordered  that  unless  the  tenant  hi  ejectment, 

possession  should  appear  and  plead  to  issue  on  Monday,  to  the  old 

next  after  the  end  of  the  term,  judgment  should  be  entered  practice. 

'•'     ®  In  ejectment 

against  the  casual  ejector.  judgment  was 

signed  by  the 
plaiotifF  as  fur  want  of  a  plea,  and  writs  of  possession  were  sued  out  and  executed. 
The  defendant  had  left  a  plea  at  the  judge's  chambers.  The  defendant  obtained  a 
jadge*s  order  to  set  aside  the  judgment  and  writ^  of  possession,  and  commanding  the 
theriff' to  restore  the  possession.  Held,  the  order  ought  not  to  have  been  made  on  the 
thenf,  and  that  writs  of  restitution  issued  upon  the  order  were  irregular. 

Whether  it  is  a  valid  objection  to  a  writ  of  restitution,  that  no  prstcipe  bad  been 
issaedy  or  that  the  writs  themselves  #era  only  sealed  and  not  signed,  putre. 
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1834.  The  time  for  appearing  having  expired  on  the  12tb  of 

^'^^^''^      May,  the  plaintiff's  attorney  on  the  following  day  searched 

^.  at  the  Filacer^s  Office  (a)  for  an  appearance,  but  found  none. 

Williams     He  therefore  filed  an  appearance  according  to  the  statute, 
and  others.  ,  -       ,  ^    ,         ,         .        ,  .    f  .       «    . 

and  in  the  evening  of  that  day  signed  judgment  ui  all  the 

actions  as  for  want  of  a  plea. 

The  defendants'  attorneys  had,  on  the  12th  May,  filed 
common  bail,  and  left  pleas  in  each  of  the  above  actions  at 
the  chambers  of  the  Lord  Chief  Justice,  but  had  not  deli* 
vered  them  to  the  plaintiff's  attorney.  This  was  done 
under  the  supposition  that  the  rule  of  H.  4  Will.  4  {b), 
*^  that  no  demurrer  or  any  pleading  subsequent  to  the 
declaration,  shall  in  any  case  be  filed  with  any  officer  of  the 
Court,  but  the  same  shall  always  be  delivered  between  the 
parties,"  did  not  apply  to  actions  of  ejectment. 

Writs  of  habere  facias  possessionem  issued,  under  which 
the  lessor  of  the  plaintiff  was  put  into  possession. 

28th  May.  The  defendants  obtained  a  summons  from 
the  Lord  Chief  Justice,  calling  upon  the  lessor  of  the  plain- 
tiff to  shew  cause  why  the  judgments  signed,  and  the  writs 
of  possession  issued,  in  these  actions,  should  not  be  set 
aside  for  irregularity,  and  why  the  sheriff  should  not  restore 
possession  of  the  premises. 

30th  May.  Cause  was  shewn  before  Patteson,  J.,  who 
was  of  opinion,  that  the  rule  of  Hilary  term,  4  Will.  4, 
did  not  apply  to  actions  of  ejectment,  and  thereupon  signed 
an  order  in  the  form  above-mentioned.  When  the  order 
arrived  in  Cornwall,  the  sheriff  having  put  the  lessor  of  the 
plaintiff  in  possession,  had  quitted  the  premises;  and  as  the 
lessor  of  the  plaintiff  refused  to  restore  possession  volun- 
tarily, the  sheriff  did  not  think  himself  warranted  under  the 
judge's  order  in  using  force. 

12th  June.  The  order  being  shewn  to  the  sealer  of  the 
writs,  he  considered  it  to  be  a  sufficient  authority  for  issu- 

(a)  The  declarations  being  in      should  have  been  at  the  Common 
the  form  of  declarations  by  bill,      Bail  Office, 
it  would  appear  that  the  search         (^  Ante,  voL  iii.  18; 


D0£ 

V. 
LLI. 

and  others. 
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log  writs  of  restitution,  and  sealed  and  issued  such  writs         1834. 
accordingly  in  each  of  the  actions.     No  praecipe  was  made 
out  for  these  writs  of  restitution^  nor  were  they  signed. 

On  the  same  day,  but  after  the  issuing  of  the  writs,  the     ^J^^j,^^* 
order  was  made  a  rule  of  Court. 

In  the  early  part  of  this  term,  Stephen,  Serjt.  obtained  a 
rule  calling  upon  the  defendants  to  shew  cause  why  the 
above  order  and  rule  should  not  be  set  aside, — and  why  the 
writs  of  restitution  should  not  be  set  aside  for  irregularity, — 
and  why  the  tenant  or  tenants  in  possession  should  not 
restore  the  possession  to  the  lessor  of  the  plaintiff. 

Folleii  and  Smirke  now  shewed  cause. 

I.  One  objection  to  the  writs  of  restitution  is,  that  there  First  point: 
was  no  authority  for  the  issuing  of  them.  There  was  the 
order  of  Patteson,  J.  [Patteson^  J.  It  was  said  that  there 
must  be  a  rule  of  Court  to  authorize  the  issuing  of  a  writ 
of  restitution.]  A  rule  of  Court  was  not  taken  to  the 
officer,  but  the  order  was  taken  to  him,  and  that  order  was 
subsequently,  and  on  the  same  day,  made  a  rule  of  Court. 
Another  objection  is,  that  there  should  have  been  a  prae« 
cipe,  and  that  the  writs  of  restitution  should  have  been 
signed  as  well  as  sealed.  A  praecipe  was  not  necessary.  It 
is  a  mere  note  of  instruction  to  the  officer,  and  has  on  more 
than  one  occasion  been  called  ''a  worthless  paper,"  the 
want  of  which  can  be  no  objection  to  the  writ  (a).  Nor  is 
it  necessary  to  sign  a  writ  of  restitution;  for  it  is  in  the 
nature  of  a  writ  of  execution,  and  by  the  late  rule  H.  T. 
£  fVilL  4,  s.  75,  it  is  no  longer  necessary  that  such  writs 
0hould  be  signed. 

II.  Judgment  was  improperly  signed.    The  understand*  Second  point : 
ing  and  practice  of  the  profession  is,  that  it  is  not  necessary  ^"^^^^  P 
to  deliver  the  pleadings  in  ejectment ;  and  it  is  distinctly 
sworn  that  smce  the  promulgation  of  the  rules  of  H.  T. 
4  Will.  4,  the  pleas  have  been  left  at  the  judge's  chambers 

(a)  See  Boyd  v.  Durand,  STaant.  164;  U^ome  v.  Fennell,  10  Bingb. 
531, 4  Moore  6t  Scott,  431. 
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1834.        ds  heretofore.    The  declaration  in  ejectment  is  merfe  proctu 
^^T^^      to  bring  the  party  into  Court;  and  the  action  is  a  creature 
t;.  of  the  Coui-t,  which  tould  scarcely  have  been  intended  to 

^d^Vh*"^  be  within  the  above  rule.  Thci  rule  is,  "  that  no  pleading 
subsequent  to  the  declaration  shall  heJUed  with  any  offlter 
of  the  Cdurt^  but  shall  always  be  delivered  between  the 
parties/'  It  therefore  applies  only  to  t>leas  f^hich  used  to 
M  filed  with  the  clerk  df  the  papers,  or  other  officer  of  th^ 
CouK,  whereas  pleas  in  ejectthent  tiev^t'  were  filed  #ith 
•  any  ofSeer,  tior  in  fact  filed  at  ttll,  but  merely  left,  with  the 
.  **  consent  rule,  at  the  chambers  of  the  judge.  By  the  prac- 
tice of  the  Court  the  plea  is  annexed  to  the  consent  rule, 
the  latter  of  which  is  signed  by  the  judge  befdre  it  is  taken 
away  by  the  party.  So  that  there  is  a  good  reason  why  the 
old  practice  should  continue  in  actions  of  ejecttnent^  which 
are  in  so  ihany  respects  siii  generis  and  unlike  other  actions. 

Stephen^  Serjt^  in  support  of  the  rule. 
Seiond  point.       I.  The  judgment  was  properly  entered  upi    The  rule  of 
Hilary  term,  which   directs  pleadings  subsequent  to  the 
declaration  to  be  delivered^  applies  to  actions  of  ejectment. 

There  is  no  sound  reason  for  holding  that  the  rule,  re- 
quiring that  the  pleadings  subsequeilt  to  the  declaration 
should  be  delivered  between  the  parties,  is  confined  to  those 
pleadings  which  used  formerly  to  be  filed.  It  has  been 
decided  in  the  Exchequer,  that  certain  of  the  late  rules  do 
not  apply  to  ejectment;  but  that  is  on  the  ground  that  tkote 
rules  were  made  on  the  authority  of  ail  act  of  parliament, 
which  relates  to  personal  actions  only.  [Taunton,  J.  The 
rule  in  question  was  not  made  under  the  authority  of  any 
act  of  parliament.  It  was  decided  in  Easter  term  last  that 
this  rule  does  not  apply  to  a  plea  ih  ejectment.  I  see  that 
I  have  written  this  note  to  thy  copy  bt  the  rules,  "  Easter, 
1834.  These  rules  do  not  apply  to  actions  of  ejectment, 
the  pleadings  in  which  it  has  been  Usual  to  leave  at  the 
judge's  chambers."]  The  rule  is  sufficiently  general  and 
comprehensive  in  its  terms  to  include  ejeetments.     If  it 


MICHAELMAS  tERM,  V  WitL.  IV.  263 

had  beed  intended  that  the  actioti  of  ejectment  should  not        tesi. 
be  included,  it  mould  have  been  expressly  excepted,     iTiere      ^''^^^^/^^ 
are  certain  of  those  rules  which  indisputably  do  apply  to  i,. 

ejectment;  e.g.  rule  18 (tf).     Cad  it  then  be  said  that  the'   vrttiTAks 
action  of  ejectment  is  included   in  these  l*ules  for  soiiie 
purposes  and  not  for  others  ? 

II.  Then  as  to  the  writs  of  the  restitution;  they  can  only  First  point. 
be  made  against  the  parties  to  the  record^  Rex  v.  Leaver  (b). 
The  order  of  Pattcson,  J.  does  not  direct  that  the  lessor 
of  the  plaintiff'  shall  restore  the  possession,  but  that  the 
sheriff  shall  restore  the  possession.  Writs  of  restitution  * 
must  be  made  by  order  of  Court  {c)i  The  order  of 
Patteson,  J.  is  not  equivalent  to  an  order  of  Court  for  a 
writ  of  restitution^  Unless  it  can  be  contended  that  writs 
of  restitution  are  the  ordinary  course  of  proceeding,  it  is  not 
within  the  jurisdiction  of  a  judge  at  chambers  to  make  an 
order  for  a  writ  of  restitution.  The  writs  are  also  irregular 
by  reason  of  their  having  been  sued  out  without  a  prtecipt, 
abd  without  having  been  signed. 

Lord  Denman#  C.J. — We  think  that  the  judgment  is 
irregular^  but  that  the  order  and  Writ  of  restitution  are 
wrong.  The  order  should  have  been  on  the  party,  and  not 
on  the  sheriff. 

Taunton,  J.  concurred. 

Patteson,J. — ^The  rule  will  be  absolute  to  set  aside 
the  writs  of  restitution,  and  so  much  of  the  order  made  by 
me  as  directs  the  sheriff  to  give  possessiori.  The  rest  of 
the  rule  will  be  discharged  (r/). 

Rule  accordingly  (e). 

(a)  Ante,  vol.  iii.  16.  against  the  csflual  ejeiitor,  aAar  a 

(b)  %  SalL  687.  writ  of  habere  facias  poisessioiMm 

(c)  Anon.  Q  Salk.  588.  has   been    executed,    the   proper 

(d)  WillutmSfJ.y  was  sitting  in  course  is  flaid  to  be, — to  obtain  an 
the  Outer  Court.  order  directing  the  lessor  of  the 

(e)  On  setting  aside  a  judgment  plaint'^  to  restore  the  possession, 
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and  on  service  of  the  rule  made  in 
pursaance  of  the  order,  and  a  re- 
fusal by  the  party  to  restore,  to 
apply  for  an  attachment  for  con- 
tempt. Anon.  3  Salk.  588,  per 
Holt,  C.J.  Davks  d.  Povey  v. 
Doe,  2  W.  Bla.  892.    Where  the 


rule  has  become  ineffectaa],  by 
reason  of  the  lessor  of  the  plaintiff 
not  being  found  to  be  served  with 
it,  the  Court  has  granted  a  writ  of 
restitution,  Goodrigkt  d.  Ru$$eUv. 
Norightf  Barnes,  178. 


Bowman  v.  Taylor  and  Others. 


Where  a 


licence  to  use  COVENANT.     The  declaration  stated,  that  by  a  certain 

certain  patent  indenture  made  between  the  plaintiff  of  the  one  part,  and 

granted  by  in-  the  defendants  of  the  other  part,  sealed  with  their  respective 

wh^cHt  is  ***''*•  (profert)  after  reciting  that  the  plaintiff  kad  invented 

recited  that  certain  improvements  in  the  construction  of  looms  for  weav- 

Ads  ^entLf  *°8'  commonly  termed  *'  power-looms/'  and  had  obtained 

the  machines,  his  majesty's  letters  patent,  containing  a  grant  to  the  plain* 

tained  letters  ^iff,  his  executors^  administrators,  and  assigns,  of  the  sole 

patent  for  the  ug^  benefit,  and  advantage  of  the  s^id  invention,  with  full 
sole  use  of  the         '  '       ,  f  .  r  /         ,. 

invention,  and  power  to  vend  the  same  for  a  certam  term  of  years  (usual  m 

^""^  ^cation     ^^^^  cases),  and  that  the  plaintif  had  by  an  instrument  in 

parties  (and     writing  under  his  hand  and  seal,  described  and  ascertained 

SeeTare^M-  *  '*^  nature  of  the  said  invention,  and  the  manner  of  perform" 

topped  from     ance,  and  had  earned  such  instrument  to  be  inrolled  agree* 

eidber  that  the  ^^^J  ^o  the  terms  and  conditions  of  the  letters  patent,  and 

invention  is  that  the  plaintiff  had  agreed  &c.,— the  plaintiff  in  considera- 
not  a  new  »n-       .  i       .  i      i       ,  ^     ,  ,       , 

vention,orthat  tion,  &c.  covenanted  with  the  defendants,  that  be  would 

thegnantorwas  permit  anJ  suffer  the  defendants  to  use  and  have  the  bene- 

not  x\\efir%t       ^ 

inventor,  or      fit  and  advantage  of  the  said  invention,  and  the  said  letters 

flection  fw  ^'  patent,  in  manner  therein  specified,  and  stated  in  the  decla- 

inrolled.  ration.     The  declaration  then  set  out  covenants  on  the  part 

covenant  by      ^^  the  defendants,  upon  which  breaches  were  assigned. 

the  patentee  The  defendants  (after  setting  out  the  letters  patent  upon 
of  an  inven-  ^  °  ^       ^  ^  ^ 

tion,  brought  oyer,)  pleaded,  first,  that  the  supposed  invention  in  the 
to  recover  rent 

reserved  in  respect  of  a  licence  to  use  the  invention,  a  plea  merely  alleging  that  the 
invention  was  not  new,  or  that  the  plaintiff  was  not  tlie  first  inventor,  without  shewing 
that  the  defendant  had  in  consequence  failed  to  have  the  exclusive  enjoyment  cove- 
nanted for,  is  a  good  plea  by  analogy  to  a  plea  of  eviction,  quare. 
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declaration  and  letters  patent  mentioned,  was  not  nor  is  a 
new  invention;  secondly,  that  the  plaintiff  was  not  nor  is 
the  first  or  true  inventor  of  the  improvements  in  the  con-, 
straction  of  looms  mentioned  in  the  indenture,  and  in  the 
letters  patent;  thirdly,  that  the  plaintiff  did  not  within  six 
calendar  months  next  after  the  date  of  the  letters  patent, 
or  at  any  time,  cause  an  instrument  in  writing  particularly 
describing  and  ascertaining  the  nature  of  his  said  invention, 
and  in  what  manner  the  same  is  to  be  performed,  to  be 
enrolled  in  Chancery  as  required  by  the  said  letters  patent, 
whereby  the  letters  patent  became,  and  at  the  time  of  the 
making  of  the  indenture,  were,  void  and  determined  (a). 
General  demurrer  (&),  and  joinder. 
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Tomlinson  in  support  of  the  demurrers.  These  pleas 
are  bad,  as  containing  a  denial  of  that  which  the  defendant 
has  adaiitted  under  seal.  Upon  the  first  two  pleas  the  only 
possible  question  that  can  arise,  is,  whether  the  recital  that  the 
plaintiff  invented  the  improvements,  amounts  to  an  admis- 
sion that  the  invention  was  new,  and  that  the  plaintiff  was 
the  first  and  true  inventor.  That  it  does  amount  to  such  an 
admission  cannot  well  be  doubted.  The  parties  must  have 
intended  to  use  the  word  *^  invented^'  in  its  ordinary  and 
popular  sense;  and  according  to  that  sense,  the  defendant 
must  be  taken  to  have  acknowledged  that  the  improvements 
were  newly  found  out  by  the  plaintiff.  Upon  the  third 
plea  there  is  not  the  slightest  difficulty,  as  it  contains  a 
distinct  denial  of  a  distinct  admission.  The  only  question 
then  is,  whether  (fraud  not  being  pleaded)  the  defendant  is 
estopped  by  the  recital  in  the  deed ;  and  upon  this  point 
Co.  Lit.  352  B,  and  Corny ns^s  Dig.  Estoppel  A.  %  and  the 
cases  there  collected  (c),  appear  to  be  conclusive  authorities. 


(a)  There  were  other  pleas  upon 
which  issaes  of  fact  were  raised. 

(6)  The  ground  of  demurrer 
stated  in  the  margin  of  the  de- 
mnirer  hooks  was, — that  the  de- 
VOL.  IV. 


fendants  were  estopped  by  the  in- 
denture, executed  by  them,  from 
pleading  the  matters  contained  in 
their  pleas. 

(c)  Et  vide  ante,  25  n. 
T 
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The  caae  of  Hayfu  v.  Maltby  (a), — b  which  pleas  in  bar, 
that  the  inveation  was  not  new,  and  that  the  patentee  was 
not  the  inventor^  were  held  good  pleas  to  an  action  of  covi&- 
nant  upon  articles  of  agreement^  by  which  the  plaintiff  bad 
granted  a  licence  to  use  certain  machinery, — will  be  relied  on 
contri*  But  the  recital  in  that  case  was  very  different  The 
recital  there  was  only  that  the  plaintiffs  w^e  ^'  the  omg^ieeM 
qf  T.  Taylor  of  a  patent  for  an  engine;^'  wd  tberefoms  tliat 
case,  supposing  it  well  decided,  can  be  no  authority  in 
favour  of  the  pleas  in.  Mis  case.  The  doctrine  of  estopfiel 
was  clearly  inapplicable,  as  there  was  no  admission  by  the 
defendant  that  either  the  plaintiffs  or  Taylor  (whose  assig- 
nees they  asserted  themselves  to  be)  had  inveftted*  Nor 
was  it  even  recited,  that  any  specification  of  the  invention 
had  been  inroUed.  But  supposing  tfa^t  case  to  be  applica- 
ble here,  it  may  be  doubted,  whether,  if  it  were  reviewed^ 
the  Court  would  support  the  decision.  The  several 
judges  who  decided  the  case,  rested  their  decision  on  dif- 
ferent grounds.  Ijord  Kenyan,  C  J*  proceeded  on  the 
ground  ot  fraud;  which  did  not  appear  oq  the  pleddiogSf 
and  was  osstfin^c/ by  him.  Buller,i.  put  bis  decisioq  on 
the  ground  that  the  pleas  were  equivalent  to  pleas  of  mc» 
tion  ifk  a  case  of  landlord  and  tenant;  whereas  the  other 
Judges  expressly  said,  that  they  thought  thai  the  case  did 
not  resemble  that  of  landlord  and  tenant.  It  is  submitted 
that  an  analogous  plea,  in  the  case  of  landlord  ^nd  tenant, 
would  not  be  a  good  plea  of  eviction.  If  the  plea  bpd 
gone  on  to  state  that  in  consequence  of  the  invention  not 
being  new,  the  patent  bad  been  repealed,  or  the  inventioii 
openly  used  by  others,  who  paid  no  rent  for  it,  then  it 
would  have  borne  some  analogy  to  the  ple^  of  eviction.  Iq 
Taylor  v,  Zamiraib),  it  was  said  by  Gibh,  C  J,  '^  In  every 
plea  of  eviction  there  is  an  averment,  that  the  lessor  had 
not  a  perfect  title  when  he  demised.  But  that  ikct  alone 
would  not  be  sufficient : — To  constitute  a  plea,  to  it  must 
be  added  the  fact,  that  the  lessee  was  in  consequence  evicted. 

(a)  3  T.  R.  438.  {b)  6  Taunt.  584 ;  5.  C.  S  Marsh.  S80. 
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The  whole  is  a  defence."  The  party  and  the  jury  are 
estopped  from  inquiring  into  the  fact,  whether  the  landlord 
had  title,  unless  it  can  be  shewn  that  the  tenant  has  not  had 
^enjoyment  which  the  landlord  coTenmnted  to  give  him.  It 
is  not  alleged  in  the  pleas  in  Hayne  v.  MaUhy^  nor  in  the 
pleas  in  this  case,  that  the  defendant  has  not  had  the  enjoy* 
meat  which  he  covenanted  for.  It  is  not  shewn^  (as  it 
skonld  have  been,  in  order  to  make  the  plea  amount  to  a 
plea  of  eviction,)  that  the  patent  has  been  revoked  and 
aoDulledi  or  that  the  contrivance  was  universally  or  so 
generally  violated  by  others,  (owing  to  the  invalidity  of  the 
patent,)  that  the  defendant  has  had  no  beneficial  enjoyment 
in  return  for  the  rent. 
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Wightman  contri.  Estoppels,  as  Lord  Coke  says,  are  so 
called  because  they  stop  or  close  up  a  man's  mouth  to  allege 
or  plead  the  truth ; — and  therefore  they  are  odious  and  not  to 
be  construed  or  raised  by  implication,  Palmer  v.  Ekint  (a). 
In  Co.  Litt.  35%  b.,  it  is  said  (b)  that  every  estoppel,  be- 
cause it  concludeth  a  man  to  allege  the  truth,  must  be  certain 
io  every  intent  and  not  to  be  taken  by  argument  or  inference/* 
and  (third  rule)  "every  estoppel  ougbt  to  be  apredie  qffir* 
motion  of  that  which  maketh  the  estoppel,  and  not  to  be 
spoken  impersonally.  Neither  doth  a  recital  conclude,  became 
ii  is  no  direct  affirmation"  (c).     In  the  old  cases,  it  will 


(a)  9  Lord  Rayni.  155S. 

(h)  Third  point. 

(c)  But  see  the  distinction  be» 
tweea  the  recital  of  a  material 
aad  an  immaterial  fact,  {Anon. 
t  Leon.  11 ;  Co.  Litt.  S6%f  fourth 
rales  Sir  A,  Cooke* t  case,  infrd, 
S08,)  and  the  distinction  between 
a  general  and  a  particular  recital, 
te  ShelUy  v.  Wright,  WiUes,  IS; 
JUtiv.  Uaydt  Wightw.  130;  lee 
aba  Hart  r.  Buekmintter,  Style^ 
106,  and  AJeyn,  52  ;  1  RoU.  Abr. 
8T0,  87«;   WUloughby  v.  Brook, 


Cro.  £1.756, 767;  Shepp.  Tottchst. 
53;  10  Vin.  453,  405;  lotilioa  v. 
Tremere,  ante,  iii.  003. 

Of  the  eight  cases  cited  by  Lord 
Coke  in  support  of  this  part  of  bis 
third  rule,  none  will,  it  is  conceived, 
be  found  to  support  the  dootrine 
in  the  unqualified  manner  in  which 
it  is  propounded. 

The  first  case  vouched  by  Lord 
Coke  is,  M.  35  H.  5,  fo.  S3.  In  this 
case  the  deed,  though  indented  and 
esecuted  bjr  both  parties,  was 
meieljr  a  release  running  in  the 
£ 
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be  found  that  the  doctrine  of  estoppel  rather  referred  to  the 
operative  part  of  the  deed  than  to  the  recitals  which  it  con- 


first  person ;  and  the  question  was, 
whether  the  defendant,  as  heir  of 
the  relessee,  was  estopped  by  the 
deed  with  respect  to  a  fact  alleged 
by  the  relenor.  The  Court  said 
that  it  was  hard  that  the  defendant 
should  be  bound  by  such  a  recital, 
but  decided  that  she  was  not  bound 
bec4tuse  she  was  not  heir, 

P.  46,  E.  3,  fo.  V2y  pi.  14,  was  an 
assise  of  novel  disseisin,  in  which 
the  defendant  pleaded  a  lease  by 
deed  from  the  demandant, — who 
replied  that  at  the  time  of  the  lease 
he  had  nothing  in  the  land.  The 
tenant  rejoined  the  estoppel ;  and 
though  some  thought  that  the  de- 
mandant was  not  estopped,  yet, 
instead  of  demurring  to  the  rejoin- 
der, the  demandant  waived  his  re- 
plication and  took  issue  on  the 
deed.  Accordingly  this  case  is 
cited  by  Brooke  (Estoppel,  pi.  4S,) 
as  an  authority  in  tvpport  of  the 
estoppel. 

Carr  and  another  v.  Huntingficld 
(P.  49,  E.  3,  fo.  14,  pi.  8,)  was 
waste  against  the  assignee  of  a 
lease.  The  recital  by  which  the 
plaintiff  sought  to  estop  the  defend- 
ant from  traversing  part  of  the 
mesne  conveyance  of  the  tenancy 
to  the  defendant,  (to  whose  title 
the  plaintiff  was  a  stranger,)  was 
contained  in  the  deed  of  assign- 
ment, to  which  the  plaintiff  was 
^either  party  nor  privy, — so  that 
there  was  no  mutuality. 

Lib.  Ass.  anno  8,  fo.  13,  pi.  S, 
merely  decided  that  a  party  was 
not  ousted  of  his  challenge  to  the 
array,  by  matter  of  recital  con- 
tained in  the  sheriffs'  return  to  the 
venire  facias. 
Lib.  Ass.  anno  45,  fo.  298;  pi. 


5,  Childon  V.  Tresk.  In  assise  of 
novel  disseisin  the  tenant  pleaded 
a  receipt  or  an  acquittal  by  deed 
after  action  brought,  for  reut  accru- 
ing ader  action  brought.  And  it 
was  held  that  the  assise  was  not 
abated  by  the  admission  of  tenan- 
cy implied  in  the  receipt.  Here, 
the  receipt,  though  by  deed^  would 
not  be  by  indenture,  and  therefore 
there  was  no  estoppel  for  want  of 
mutuality. 

Rainsford  v.  Smith,  Dyer,  196. 
Declaration  on  a  bond  conditioned 
to  pay  all  sums  in  which  A,  stood 
bound  to  B. — Plea,  that  A.  never 
stood  bound  to  B, — Held  bad  on 
demurrer  by  reason  of  the  estoppel. 
Sir  Anthony  Cooke's  case,  Dyer, 
280,  b.  In  this  case  tlie  question 
was  upon  the  materiality  of  an  alle- 
gation contained  in  the  inducement 
to  a  plea  in  bar  to  an  avowry. 

In  If.  9,  fl.  6,  fo.  59,  pi.  8, 
(the  last  case  cited  by  Lord  Coke,) 
the  defendant,  in  an  action  on  a 
bond,  pleaded  matter  shewing  the 
bond  to  be  void.  The  plaintiff  re- 
plied that  he  had  brought  detinue 
for  this  bond  against  a  stranger, 
who  pleaded  that  it  had  been  deli- 
vered to  him  by  the  plaintiff  and 
the  now  defendant  on  certain  con- 
ditions, &c. — that  scire  facias  is- 
sued against  the  now  defendant,—* 
that  the  parties  (viz.  the  plaintiff 
and  the  now  ^defendant,  as  gai^ 
nishee,)  came  to  issue  upon  the  per- 
formance of  the  conditions ;  which 
issue  was  found  tor  the  plaintiff.— 
And  it  was  held  to  be  no  estoppel, 
because  the  defendant,  in  his  dia- 
racter  of  garnishee  in  the  action 
of  detinue,  was  not  at  liberty  to 
plead  non  est  factum. 
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tained^  and  in  those  cases  in  \\  hicli  recitals  have  been  held 
to  operate  as  estoppels,  the  matter  of  recital  has  been  so  in* 
terwoven  with  the  operative  part  of  the  deed,  that  it  has  been 
impossible  to  separate  them  from  it. 

The  plaintiff  here  has  recourse  to  implication  (a)  and 
argument,  for  he  says  that  "  inventor"  means  **Jir$t  inven- 
tor,*' and  also  **  first  inventor  of  a  new  invention", — A  man 
may  be  inventor  of  a  machine  and  yet  not  be  the  first  in- 
ventor of  a  new  invention.  Consistently  with  the  allegation, 
he  may  have  been  a  second  inventor,  and  the  machine  may 
have  been  publicly  used  fifty  years  ago ;  therefore  the  pleas 
which  say  that  the  plaintiff  is  not  theirs/  inventor  and  that 
the  invention  is  not  new,  are  not  in  direct  denial  of  that 
which  is  recited  in  the  deed.  It  is  not  denied  that  he  was 
inventor,  but  a  fact  is  pleaded  which  may  well  consist  with 
that  which  is  admitted ;  and  though  an  admission  that  a  man 
was  ao  inventor  might  in  ordinary  cases  be  taken  to  be  an 
admission  that  he  was  the  first  inventor  of  a  new  invention, 
yet  that  which  has  been  advanced  is  a  sufficient  argument 
against  an  estoppel — which  is  strictissimi  juris.  [Taunton, 
J.  Although  estoppels  are  strictissimi  juris,  we  are  to  con- 
strue matters  of  estoppel  according  to  their  obvious  meaning; 
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This  last  case  evidendy  belongs 
to  another  class  of  estoppels,  which 
Lord  Ccke  afterwards  mentions 
nnder  his  seventh  rule  as  to  tuppo' 
mis  m  pleadmgSf  a  branch  of  the 
txceptiones  Utis-conteslata  of  the 
civil  law. 

(a)  In  this  case  however  **  impli- 
cation and  argument*'  appear  less 
to  be  resorted  to  (by  the  plaintiff') 
for  the  purpose  of  raising  any  con- 
straction  upon  the  recital  in  th$ 
deed  for  the  purpose  of  creating  an 
estoppel,  than  (by  the  defendant) 
for  that  of  explaining  away  the  lan- 
guage of  the  pita. — Now  if,  (as  on 
the  part  of  the  defendant,  it  was 
contended  that  the  plaintiff  ought 
to  have  done,)  the  plaintiff  had 


taken  issue  on  the  pleas,  the  jury, 
in  dealing  with  such  issues,  would 
have  been  bound  to  understand 
the  allegations  in  the  pleas  accord- 
ing to  their  ordinary  meaning, 
without  regard  to  any  strained 
construction  which  might- be  put 
upon  them  for  the  purpose  of  evad- 
ing an  estoppel.  Thus  the  defend- 
ant would  have  the  advantage  of 
avoiding  the  conclus^ness  of  the 
estoppel  by  insisting  upon  one  con- 
struction of  the  language  of  his 
plea  on  the  ai^ument  of  the  de- 
murrer,— and  also  that  of  re-open- 
ing the  whole  matter  upon  an  issue 
joined,  by  then  resorting  to  a  diffe- 
rent construction. 


BowMAzr 
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and  must  not  resort  to  all  sorts  of  artifices  and  distorti<Mis  iu 
order  to  prevent  a  party  from  being  estopped  by  the  words 
of  his  deed.]  The  pleas  are  consistent  with  the  recital;  and 
the  defendant  is  prepared  to  show  thskt  the  iaventioa  was  m 
iaipt  used  thirty  years  before  it  was  re-inv^^tedhy  the  plaintiff. 
Hojfne  V.  Malib^  is  coiicliisive  in  the  d^fsndaiitVf»¥Ottr; 
for  the  distittction  attempted  to  be  drawn  between  that  case 
and  the  present  is  not  a  anbatantial  distinction.  But  sup- 
ftosing  the  doctrine  of  estoppel  to  apply  here»  the  pleaa  in 
thi«  ca9e^  aa  in  Hayue  v.  Mallhi^,  are  good  pleas  ofevkiion. 
In  the  case  of  landlord  and  tenant,  as  long  as  the  tenant  has 
the  bene^  («)  for  which  he  covenant»|  it  is  righi  that  ha 
ihonld  be.  estopped  from  denying  his  landloid's  title;  aodaa 
have.  Bat  here  the  pka  in  fact  deniks  that  tha  defendant 
km  that  which  he  has  bargained  for,  which  is^  the  exebtUw 
mgkt  tf>  use*.  If  the  plea  be  tine  in  pcmt  of  fnOt  all  the 
voiM  haa  th«e  right  o£  using  the  machine  in.  the  sanm  manr 
mar  aa  the  dafendaat.  The  naomenilthaiit  m  fomnd  that  the 
lA^ei^iQin  ia  no(  new,  the  defen4uit  is  m€t€d  of  hiaecc/afsm 
light;  and  upon  that  ground  the  decision  vk  Hagim  v. 
Mulihf  proceeded.  The  disiioction  between  tUa  caae  and 
tha  ordinary  case,  of  landlord  and  tenant  is*  that  in  the  case 
of  land  it  is  impossible  that  all  the  world  or  any  other  per- 
son can  enjoy  the  land  at  the  same  time  with  the  tenant;  and 
therefore  there  can  be  no  eviction  miless  there  be  an  actual 
tming  out  of  possessioB;  whereas  faei^,  there  is  a  virtml 
eviction  the  moment  that  the  exclusive  right  t&  use  that 
which  may  be  multiplied  ad  infinitum,  is  shown  to  be  at  an 


TonUinnon,  in  reply.  The  pleas  do  not  show  that  the  de- 
fendant has  fiol  the  exclusive  right.  Consistently  with  the 
pkas^  the  invention^  snppoeing  it  to  hawa  been  iavenled  by  a 
third  person  and  at  an-  eavKer  period,  may  never  haue  been 
iUsclosed  hy  the  first  inventor;  and  it  has  been  held  that  where 
aiaftao  ha&  oJbtained  a  patent  for  an  in^en/tion^  it  is  no  ol^ec- 
tion  to  the  validiiy  ot  the  patent^  thai  anallMr  penson  had 
(o)  Vide  ante,  t9m 
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previoiisly  invented  the  contrivance  and  had  kept  the  know-  18S4. 
ledge  of  it  confined  within  bis  own  breast.  Taylor  v. 
Hare  {a),  thongb  not  directly  in  point,  may  be  referred  to, 
because  the  grounds  upon  which  that  case  was  put  by  the 
kanied  jndges  wbo  decided  it,,  are  at  variance  with  the  deci- 
Mon  in  Hayne  v.  M^ithf,  According  to  the  argument  on 
Ae  other  ude,  if  the  defendant  bad  had  the  exclusive  enjoy- 
mmmH  of  the  plaintiif 's  invention  for  ten  years,  and  had  reaped 
Wge  profit*  from  Ibat  enjoyment,  he  need  not  pay  the  rent 
vkicb  be  has  covenanted  to  pay  if  he  can  show  that  be  had 
not  the  eseliMive  rig^t^  so  that  other  persons  might  have  used 
the  inveatioB  if  they  had  known  that  the  invention  was  not 
new,  and  bad  thongbt  proper  to  exercise  their  right  to  use 
it.  Tenfhr  v.  Hare  shows  that  the  lessee  of  a  patent  pays 
not  for  the  mere  abstract  rights  but  for  the  actual  enjoy* 
memif  and  therefore  he  cannot  question  the  title  of  his  les- 
sor as  long  as  in  fact  he  has  the  exclusive  enjoyment. 
The  passage  fuoted  from  Lord  Coke  as  to  matters  of  red- 
Uil  BOt  operating  as  estoppels,  is  inconsistent  with  a  large 
ckas  of  cases,  unless  it  be  taken  to  refer  to  recitals  ybre^ 
to  fhe  sdbje<:t  matter  of  the  contract — which  indeed  appears 
to  be  what  Lord  Coke  had  in  view.  Here,  the  recital  is  of 
a  £sct  upon  wbich  the  contract  is  founded. 

Lord  Denman,  C»  J.  (after  stating  die  pleadings). — 
0»  the  part  of  the  plaimtiffii,  it  is  urged  that  the  defendant 
is  estopped  firooa  alleging  the  facts  contained  in  the  three 
pleas  vrbichr  have  been  demurred  to.  For  the  defendant,  it  is 
fiisi  said,  that  with  regard  to  the  allegation  that  the  invention 
is  not  a  fieis  inventiotty  there  is  no  estoppel,  because  the 
pka  is  not  ineonsietefU  with  that  which  the  deed  avers. 

Now  we  are  disposed  to  think  that  it  is  inconsistent. 
It  appears  to  me  clearfy,  that  if  it  is  not  inconsistent,  then 
the  plea  is  no  defence;  because  if  the  defendant  merely 
means  to  8«y  that  the  ianwation  is  not  a  new  one— <'  it  is 
yours,  but  it  is  not  a  new  one ;  you  invented,  it  is  true, 

(a)  1  New  Rep.  9iO. 
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it,  but  then  it  was  known  fifty  years  ago" — that  is  no 
reason  why  the  plaintiff  should  not  take  out  a  patent  for 
it;  for  it  is  consistent  with  the  plea,  that  no  other  penon  had 
made  the  same  invention. 

In  the  same  manner,  a  denial  that  the  plaintiff  is  the 
''  first  inventor,"  either  imports  that  he  is  not  the  inventor 
at  ally  or  it  only  imports  that  he  is  not  the  sole  inventor, 
inasmuch  as  somebody  else  may  have  hit  upon  the  same 
discovery.  But  that  argument  is  open  to  the  same  answer, 
viz.  that  if  by  the  plea  it  is  meant  to  deny  that  the  plaintiff 
is  the  inventor,  then  it  does  contradict  the  allegation  in  the 
deed ;  and  if  the  plea  does  not  mean  that  the  plaintiff  is 
not  the  inventor,  then  it  is  no  answer  to  the  declaration. 

The  third  plea  directly  puts  in  issue  matters  of  fact  ex* 
pressly  recited  in  the  deed. 

Now  undoubtedly  the  doctrine  of  estoppel  is  always  held 
with  great  strictness, — not,  however,  because  it  is  to  be  as- 
sumed that  the  object  of  a  party  who  pleads  it  is  to  exclude 
the  truth ;  on  the  contrary,  it  ought  to  be  supposed  that  a 
person,  who  makes  an  assertion  under  his  hand  and  seal,  fur- 
nishes the  strongest  evidence  that  the  assertion  is  true.  Still  it 
may  have  the  effect  of  excluding  the  truth ;  and  therefore  great 
strictness  is  to  be  observed  with  respect  to  it.  Here,  how- 
ever, the  defendant  has  asserted  by  his  deed  that  the  letters 
patent  were  inrolled  in  due  time  \  and  he  now  pleads  the 
contrary ;  which  is  a  distinct  denial  of  a  fact  which  be  has 
asserted  by  his  deed.  With  regard  to  the  doctrine  of  Lord 
Coke^  that  '^  a  recital  doth  not  conclude,  because  it  is  no 
direct  affirmation,"  it  is  to  be  observed  that  he  cites  various 
authorities  for  his  other  propositions,  but  cites  none  for 
that  (a).    It  rests  entirely  upon  his  own  authority-^upon 


(a)  Lord  Coke  usually  places  the 
letters  referring  to  the  notes  in  the 
margin  heforer^e  passage  in  the  text 
to  which  they  are  meant  to  be  ap- 
pended. The  printers  of  the  later 
editions  of  Co.  Litt.,  overlooking 
this  peculiaiity,  have  drawn  the 


mark  of  reference  "(A)"  close  to 
the  preceding  paragraph,  so  as  t6 
give  to  the  passage  in  question  (the 
second  branch  of  the  third  rule) 
the  appearance  of  being  unsup- 
ported by  marginal  authorities. 
The  cases  cited  by  Lord  Coke 
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the  authority,  it  is  true,  of  an  individual  whose  opinions 
are  entitled  to  the  greatest  consideration ;  still,  I  cannot 
think  that  a  direct  assertion  of  a  distinct  and  specific  fact 
in  a  deed  is  not  to  estop  a  man,  merely  because  it  is  in- 
troduced by  the  word  ^*  whereas,"  or  any  other  word  to 
that  effect.  I  should  observe  that  Lord  Coke's  doctrine 
was  very  seriously  and  fully  considered  by  the  Court  in  a 
late  case,  to  which  neither  party  has  referred,  of  Lainson  v. 
Trefnere{a),  That  case  underwent  the  greatest  considera- 
tion, and  there  never  was  a  case  in  which  the  Court  would 
have  struggled  more  strongly  to  defeat  an  estoppel  than 
they  did  in  that  case.  (His  lordship  here  stated  the  facts 
of  that  case.)  The  averment  by  which  in  that  case  the 
defendant  was  held  to  be  estopped,  was  by  way  of  recital; 
but  the  Court,  upon  the  greatest  consideration  of  all  the 
cases,  ancient  and  modem,  determined  that  the  defendant 
was  not  at  liberty  to  enter  into  any  proof  of  the  truth  of  the 
plea ;  because,  on  a  subject  directly  affectmg  the  interest  of 
both  parties  in  the  subject-matter  of  the  contract,  he  had 
in  his  sealed  deed  recited  the  fact  that  170/.  was  the  annual 
rent.  Under  these  circumstances,  I  do  not  feel  it  at  all 
necessary  to  enter  into  a  minute  examination  of  the  authori- 
ties ;  for  those  authorities  were  fully  gone  into  upon  that 
late  occasion,  and  I  think  we  are  bound  by  that  case.  It 
seems  to  me,  therefore,  that  the  plaintiff  is  entitled  to  our 
judgment.  I  would  merely  add,  that  it  appears  to  me  that  the 
case  of  Hayne  v.  Maltby  has  been-  satisfactorily  distin- 
guished by  the  observations  which  have  been  made  by  Mr. 
TofnUmon. 
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Taunton,  J.*-— The  law  of  estoppel  is  not  so  unjust  or 
so  absurd  as  it  has  been  the  fashion  to  represent  it  to  be  (6). 


in  tapport  of  bis  poaitioD  respect- 
ing the  Doa-conclusiveneM  of  mat- 
ter of  recital,  will  be  seen  at  leogtb, 
on/e,  S67,  268,  n. 
(«)  Jn^e,  vol.  ill.  60S. 


(6)  Interest  reipublics  at  sit 
finis  litium. — Interminable  li6ga- 
don  would  not  merely  be  destruc- 
tive of  the  repose  of  society,  but 
would  also  operate  as  a  denial  tf 
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The  principle  of  it  is  tkis — a  principie  certainly  nore  ap- 
plicable to  ancient  times,  wken  deeds  were  considered  more 
aoleaui  tluBgs  than  tbej  are  at  present — f  iz*  that  where  a 
man  has  entered  into  a  solenn  deed  under  his  hand  or  seal, 
he  shall  not  be  permitted  sAerwards  to  gaiasay  <h*  deny  tke 
troth  of  any  matter  stated  subslantivdy  m  that  deed.  Thot 
is  a  principle  by  law  aiMiaked;  and  the  qaestion  here, 
and  the  only  question  aa  il  appears  to  me,  is>  whether  there 
is  any  contradiction  m  the  matter  alleged  by  the  defendant 
in  the  pleas  demurred  to,  of  any  BMtter  the  truth  of  wkick 
he  has  acknowledged  wt  this  deed.  The  allegation  in  this 
deed  is  prefeccd  by  a  ''  whereas ;"  but  I  am  yet  to  learn 
that  mm  aflbrmation  is  the  tern  positise,r  (and  must  be  con- 
sidered as  no  affirmaiion  at  aU^>  because  it  is  prefaced  by 
the  word  '<  whereas"  (c).  The  allegation  is  <<  that  whereas 
the  pfauntiff  is  the  iniwifttor  of  certain  machines,"  and  so 
on.  The  defendant  pleads  that  the  said  invention  neither 
was  nor  is  a  new  inventionw  This,  I  think,  is  a  direct 
negation  of  the  averment  in  the  deed;  far  if  it  was  not  then 
n  new  kivention,  it  is  quite  impossible  that  the  plaintiff 
could  hare  inrented  it. 

Then  the  case  of  H«yne  v.  Maltbif  has  been  pressed. 
Bnt  I  think  it  is  not  necessary  to  examine  the  grounds 
of  that  judgmental  beeause  it  appears  to  me  that  Mr.  Tmt^ 
Imsom  baa  averted  Ae  pressure  of  that  case,  by  shewing,  the 


just  ice;  for  it  is  not  very  material 
wkeiker  a  paity  w  r^^meet  tbac  for 
wkicli  le  flskiy  er  whether  ir  is 
offered  to  him  in  such  a  shape  that 
it  shall  perpetually  elude  hit  grasp. 
There  must  be  an  ultimate  poiut  at 
which  tbs  qossHNi  aMl  b^  ast 
which  party  has  the  mo&t  mere 
right,  but,  how  has  the  matter 
been  decided  f  The  principle 
**'transivit  in  ms  jfft/£c»fam-*Fau- 
torit^  de  la  cibseju^'^—- iindra 
place,  therefore,  in  every  system 
of  jurisprudence,  and  seems  to  be 
titentiaRy  necessary  to   die  ad- 


ministration of  justice.  The  sanis 
prineipleappears  to  apply  to  eases 
ia  which,  whether  in  or  sat  of 
court,  parties,  by  a  solemn  com- 
pact, made  en  connaiMtance  de 
cause  (with  full  knowledge,  or  the 
mssds  of  kaswledgv,  of  the  law 
and  facts  of  theic  case),  have  as- 
certained their  rights  without  the 
intervention  of  a  judicial  decision. 
Conltissus  pro  judkato  est,  qui 
qaodammodo  soil  sententid  dam- 
nacar.    Dig.  lib.  xlii.  dr.  e,  1. 1. 

(c)   And  see  t  Wms.  Saand. 
117  a,  note  (4). 
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difference  between  the  two*  Here,  there  is  whet  I  call  so  18S4. 
express  averment — an  aifiraiative  averment  that  the  plakitiff 
was  the  inventor  of  these  nacbnies.  In  Haym  v»  Malibf, 
it  was  merelj  stated  that  the  pUaatiff  was  lAs  ottigMet  qf 
tie  jmtetU^  which  he  n^igbt  be  althiMigh  the  asaipior  was 
not  the  inventior.  That  case  clearly  was  not  a  case  of 
niopfcl;  and  it  is  therefore  no  authority  against  the  decision 
at  which  the  Cowl  arrives  in  this  inatance* 

Patteson^  J. — In  this  case,  the  third  pka  raises  di- 
rectly the  point  whether  or  no  there  can  be  an  estoppel  by 
a  recital  in  a  deed?  The  first  and  second  pleas  do  not 
raise  it  very  distinctly ;  but  in  my  mind^  they  do  raise  the 
point  as  well  as  the  third  plea.  In  the  deed  it  is  recited, 
that  the  plaintiff  has  inoeHted  certain  iflspsoveaients  in  the 
constfuction  oC  loonia,  for  which  he  has  taken  ont  letleis 
patent.  Now  I  confess  I  can  put  no  laeaning  apoa  those 
word»— that  he  has  invented — bnt  that  he  waa  the^nl  in- 
ventor, and  has  invented  a  mm  thing,  for  which  he  has 
obtained  a  patent ;  that  he  waa  the  '*  inventor,."  itcMotrdimg 
to  the  law  of  patents.  If  the  words  in  the  first  and  second 
pleaS)  with  respect  to  the  invention,  are  ased  in  the  same 
sense  as  in  the  deed  and  dedaratioi^  then  these  i»  a  direct 
denial  and  contradiction; — ^if  they  are  iiot  used  in  Amt 
sense^  then  the  pleas  are  ntterly  iounateriaL  I  think, 
therefore^  that  tha  first  and  second  pleas  do  raiie  the 
cpiestion  of  estoppel  as  ranch  aa  the  third  plessi  wkkk  in  a 
direct  denkl  of  the  inrohnent  of  the  specification  ;  and  we 
then  come  to  the  question  of  bow  far  there  can  he  an 
estoppel  by  a  recUaU  The  only  authority  which  presses 
u|>oa  us  is  that  passage  in  Lord  Coir,  that  '^  neither  can 
there  be  aa  estoppel  by  recitaL"  Mr.  TP^tonen  admits 
that  there  are  many  cases  in  which  parties  have  been  het4 
to  be  estopped  by  a  recital  in  a  deed ;  but  he  8ays»  those 
casesy  iS  ioaked  into  closely^  will  all  be  found  to  be  cases 
in  which  the  recital  was  so  mixed  and  bound  up  with  the 
operative  part  of  the  deed,  that  they  were  OMsertious.  rather 
than  Hsitah.    Here*  the  recital  io  manifostLy  so»  closely 
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1834.  connected  with  the  operative  part  of  the  deed,  that  I  cannot 
manage  to  separate  them,  and  I  think  they  come  directly 
within  the  rule  which  Mr.  Wightman  himself  hvLS  laid  down. 
The  passage  in  Lord  Coke,  therefore,  must  be  taken  with 
some  little  qualification;  and  the  decision  of  Lainson  v.  7re- 
mere,  which  was  in  last  Trinity  term  (a),  shews  clearly  that, 
in  the  opinion  of  this  Court,  there  might  be  an  estoppel  by 
recital.  I  think,  therefore,  that  the  plamtiff  is  right  in  the 
demurrer,  and  that  the  defendant  is  estopped  from  setting 
up  this  defence. 

With  regard  to  Hayne  v.  Maltby,  it  is  sufficient  to  say 
that  there  was  in  that  case  no  estoppel  by  the  recital. 
There  was  a  case  of  Oldham  v.  Langmeade,  decided  by 
Lord  Kenyon  at  Nisi  Prius,  alluded  to  in  Hayne  v.  Maltby^ 
which  (as  estoppels  are  mutual  (h) )  is  a  strong  authority  to 
shew  that  there  may  be  an  estoppel  in  a  case  of  this  kind. 

Upon  the  whole,  it  seems  to  me,  that  the  current  of 
authority  since  the  time  of  Lord  Coke,  and  particularly  that 
case  of  Oldham  v.  Langmeade,  shew  that  there  may  be  an 
estoppel  by  a  recital; — and  this  is  one  of  those  cases. 

Williams,  J. — I  think  the  demurrer  to  the  first  and 
second  as  well  as  to  the  third  pleas,  must  be  sustained. 
When  it  is  said  that  a  person  has  invented  certain  im- 
provements, the  meaning  obviously  is,  without  argument  or 
inference,  that  he  was  the  inventor  of  them  so  as  to  make 
the  invention  available  within  the  law  of  patents.  The  re- 
cital is  of  a  fact  which  is  the  very  foundation  of  the  contract 
between  the  parties.  The  third  plea  is  admitted  to  be  a 
direct  contradiction  of  the  recital  in  the  deed.  No  case 
appears  to  have  decided  that  a  recital  cannot  estop ;  and  in 
Lainson  v.  Tremere{a),  after  very  careful  and  full  considera- 
tion of  the  doctrine  of  estoppel,  this  Court  has  decided 
otherwise. 

Judgment  for  the  plaintiff  (c). 

(a)  Ante,  vol.  iii.  60S.  stead  of  relying  on  the  estoppel, 

(6)  Vide  Co.  litt.  352  a.  takes  issue  upon    the  pleas,  he 

(c)  But  where  the  plaindff,  in-     cannot  set  up  the  estoppel  as  ca/t' 
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chuive  upon  the  jary  at  the  trial  of 
the  issues;  Baamum  v.  BMtrcuo, 
po$t,  H.  T.  1835.  The  pleas  in 
that  case  were  the  same  verbatim 
as  here ;  and  the  Court,  after  ver- 
dict for  the  plaintiif,  granted  a  new 


trial,  on  the  ground  that  the  learn- 
ed judge  before  whom  the  cause 
was  tried,  had  refused  to  admit 
evidence  to  contradict  the  facts 
recited  in  the  deed.  See  2  Mann. 
&  Rjrl.  581,  n. 
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Brown  t?.  Shevil. 

X RESPASS  for  taking  goods,  tried  before  Lord  Det^ 
man,  C.  J.,  at  the  sittings  at  Guildhall^  London,  after 
Michaelmas  term,  1833. 

The  plaintiff,  a  retail  butcher,  had  sent  a  bullock  to 
Woodham,  also  a  retail  butcher,  for  the  purpose  of  its  being 
slaughtered  by  Woodkam;  after  the  beast  had  been  slaugh- 
tered, and  whilst  it  remained  on  the  premises  of  Woodhatn, 
it  was  taken  by  the  defendant  as  a  distress  for  rent  due  to 
him  from  Woodham.     It  was  contended,  on  the  part  of  the 
plaintiff,  that  he  was  entitled  to  recover  the  value  of  the 
carcase,  which,  it  was  urged,  was  privileged  from  distress 
in  the  same  manner  that  cloth  sent  to  a  tailor  to  be  made 
into  clothes  is  protected,  so  long  as  it  continues  in  the 
custody  of  the  tailor,  by  reason  of  its  having  been  sent 
to  him  for  that  purpose.     On  the  part  of  the  defendant 
it   was   contended  that   the  carcase   was  not  protected; 
for  that  (inasmuch  as  it  was  not  shewn  to  be  in  the  or- 
dinary course  of  the  trade,  for  one  butcher  to  send  his 
beasts  to  another  for  the  purpose  of  being  slaughtered)  it 
could  not  be  said  that  trade  would  be  restrained  or  the 
public  convenience  affected,  by  holding  the  carcase  liable 
to  the  distress.    The  Lord  Chief  Justice  was  however  of 
opinion  that  the  property  was,  under  the  circumstances, 
protected;   and  the  jury,  under  his  lordship's  direction, 
found  a  verdict  for  the  plaintiff— damages,  14/.    A  rule 
nisi  for  a  new  trial  was  in  last  Hilary  term  obtained  by 
Hutchinson, 


All  goods  sent 
to  a  trades- 
man for  the 
purpose  of  be- 
ing wrought 
upon  in  the 
way  of  his 
trade,  are, 
during  the 
time  that  they 
remain  in  his 
custody,  pro- 
tected from 
distress. 

As  the  cap- 
case  of  a  beast 
in  the  custody 
of  a  butcher, 
sent  to  him  for 
the  purpose  ot 
beiuff  slaugh- 
tered for  the 
sender. 

So,  although 
the  sender  be 
also  a  butcher. 
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1634.  F,  Pollock  was  now  about  to  shew  cause,  bat  was  stopped 

by  the  Court, 

Miiu^  Dawfottf  in  support  of  the  rule.  In  Gorton  v, 
Falkner{d)y  Ashhunt,  J.  lays  it  down  as  a  general  rule, 
'*  that  all  chattels  found  in  a  person's  house  are  liable  to  be 
distrained  by  the  landlord;"  and  the  foundation  of  this 
principle,  assigned  by  his  lordship,  is,  "  that  as  the  landlord 
is  supposed  to  give  credit  to  a  visible  stock  on  the  premises, 
he  ought  to  have  recourse  to  every  thing  he  finds  there." 
To  this  general  rule  there  are  however  some  exceptions, 
and  the  principle,  as  applicable  to  the  exceptions,  is  now 
clearly  settled.  In  Oilman  v.  Elton  (b)^  DaUaSp  C.  J. 
(alluding  to  the  case  of  Gitbaurn  v.  Hurst  (c),)  says,  that 
"  the  exception  has  been  clearly  laid  down.  Goods  deli^ 
vend  to  any  person  exercising  a  public  trade  or  employment, 
to  be  carried,  wrought,  or  managed  in  the  way  of  his  trade 
or  employ,  are,  for  that  time,  under  a  legal  protection  and 
privileged  from  distreufor  rent.**  Then  it  is  added,  '^  ma* 
terials  sent  to  a  weaver,  or  cloth  to  a  tailor  to  be  made  up, 
are  privileged,  for  the  sake  of  trade  and  commerce,  which 
could  not  be  carried  on  if  such  things,  under  these  circum- 
stances, could  be  distrained  for  rent  due  from  the  person  in 
whose  custody  they  are."  This  principle  is  adopted  and 
confirmed  in  the  late  cases  of  Wood  v,  Clarke  (d)  and  Adams 
V.  Crane  {e),  in  which  all  the  former  decisions  are  fully  con- 
sidered. To  bring  the  present  case,  therefore,  within  the 
rule  of  exemption,  it  is  necessary  to  bold,  1st,  that  the  trade 
of  a  butcher  is  a  public  trader  2dly,  that  it  is  essential  to 
public  convenience  and  to  the  carrying  on  of  trade,  that  the 
beasts  of  one  butcher  should  be  protected  when  sent  to  be 
slaughtered  on  the  premises  of  another;  and  3dly,  that  the 
goods  in  question  were  on  the  premises  in  the  ordinary 
course  of  business. 

(a)  4  T.  R.  568.  (d)  1  Crompt.  &  Jerr.  484. 

(b)  3  Brod.  &  Bingh.  81.  (e)  1  Crompc.  ic  Mees.  380. 

(c)  1  Salk.  S50. 
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L  The  trade  oi  a  iMilcfaer  is  clearly  not  a  public  trade. 
It  is  DO  more  a  public  trade  than  is  that  of  a  linen  draper. 
This  is  not  like  the  eases  of  a  miller^  factor,  wharfinger, 
a«ctioDeer,  and  many  other  trades,  which  may  be  said  to  be 
oi  a  publie  nature. 

II.  It  u  not  essential  either  as  regards  public  conve- 
aience,  or  oa  account  of  necessity,  to  trade  in  general  that 
this  property  should  be  held  to  be  protected  from  distress* 
Id  Oilman  v,  EUan(4i\  Dalku,  C.  J.,  after  the  observations 
wbicb  have  been  already  referred  to,  says,  '^  The  nature  of 
tbe  evceptioo,  on  the  score  of  necessity  and  public  conve- 
nience, is  laid  down  by  BlackUone  in  the  argument  in  Fran* 
Hi  v»  WyaHiJb).  It  is,  where  it  would  be  quite  impracti- 
cable or  highly  incommodious  to  dispose  of  or  manufacture 
tbe  goods  at  home."  And  again  his  lordship  says,  "  The 
public  convenience  runs  through  all  the  cases  of  exception.** 
Bayleijf,  B.,  in  Adam$  v.  Grane(,c),  says,  "  Tbe  privilege  in 
question  has  been  e8t9bli8hed  for  a  very  considerable  time. 
Lord  CqIcs  treats  of  it  as  being  well  known,  and  the  prin- 
ciple of  exemption,  according  to  him,  is,  that  it  is/or  the 
benefit  of  trade.  Among  other  instances  put  by  him,  is 
the  instance  of  goods  going  to  a  fair  or  market.  Now 
why  should  they  be  privileged  i  They  are  privileged  be- 
cause interest  reiptU^Uca:"  &c.  As  far  as  the  public  con^ 
venienu  is  concerned,  it  is  matter  of  indifference  where  the 
beaat  in  question  was  slaughtered.  And  there  was  no  evi- 
dence whatever  to  shew  that  it  is  essential  to  the  carrying 
on  of  trade,  that  beasts  should  be  sent  by  one  butcher  to 
another  for  the  purpose  of  being  slaughtered  on  the  pr&- 
miaes  of  the  bailee,  nor  was  it  proved  to  be  in  the  ordinary 
course  of  trade  to  do  so.  Had  tbe  property  distrained  be- 
longed to  a  private  individual,  there  might  perhaps  be  some 
force  in  the  argument  derived  from  public  convenience. 
The  case  might  then  b^ve  been  assimilated  to  that  of  mate- 
rials sent  to  a  weaver,  or  cloth  to  a  tailor.    No  private 

(«)  8  Brod.  &  BiDgh.  81.  (c)  1  Crompt.  &  Mees.  887. 

(6)  1  W.  Bla.  484. 
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1834.  individual  can  be  any  more  expected  to  slaughter  his  own 
beasts  than  to  make  his  own  clothes.  But  this  is  a  widely 
different  case.  In  order  to  have  made  out  a  case  of  ex- 
emption, it  should  have  been  shewn  that  the  practice  con- 
tended for  was  either  so  convenient  to  the  public,  or  so 
absolutely  necessary  to  the  effective  carrying  on  of  trade, 
that  the  landlord,  when  he  let  the  premises,  must  be  taken 
to  have  anticipated  it.  Sir  William  Blackstone,  in  his 
Commentaries  (a),  after  enumerating  several  articles  as  ex- 
empt from  distress,  says,  **  All  these  are  protected  and  pri- 
vileged for  the  benefit  of  trade,  and  are  supposed  tn  com- 
mon presumption  not  to  belong  to  the  owner  of  the  house, 
but  to  his  customer.''  And  Bay  ley,  B.,  in  Adams  v.  Grane, 
says,  **  The  privilege  has  from  time  to  time  been  extended, 
according  to  new  modes  of  dealing  established  between 
parties;  and  one  of  the  modem  modes  is  the  case  of  a  fac- 
tor; and  I  should  observe  what  is  noticed  by  Mr.  Justice 
Slackstone,  in  his  Commetitaries,  that  there  is  no  hardship 
in  the  privilege  which  is  allowed  to  exist  in  these  cases, 
because  the  privilege  generally  arises  to  goods  which  no 
one  could  suppose  to  be  the  property  of  the  individual 
from  whom  the  rent  was  due." 

III.  Where  a  party  claims  to  be  exempt  from  a  general 
rule,  he  is  called  upon  to  make  out  the  exemption  by  evi- 
dence. And  it  consequently  was  not  sufficient  for  the 
plaintiff  merely  to  shew  that  the  beast  was  originally  sent 
for  the  purpose  of  being  slaughtered ;  he  ought  to  have 
gone  further,  and  to  have  shewn  that  at  the  time  of  the  dis- 
tress it  had  not  been  suffered  to  remain  for  more  than  a 
reasonable  time  on  the  demised  premises.  To  this  effect 
is  the  remark  of  Bayley,  B.,  in  Adams  v.  Grane,  on  the 
case  of  Francis  v.  Wyatt. 

Lord  Denman,  C.J. — It  appears  to  me  that  this  car- 
case was  protected  from  distress,  upon  the  general  princi- 
ple that  it  is  essential  to  trade  that  this  protection  should 

(a)  S  Bla.  Com.  8. 
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exist.  There  are  a  variety  of  cases  of  exemption  collected 
in  Com.  Dig.,  *'  Distress,"  (C)  within  the  principle  of  which 
this  case  comes.  Gisbourn  v.  Hurst  (a)  is  referred  to  as 
establishing  this  general  proposition,  that  *^any  goods  deli" 
vered  to  a  person  in  the  way  of  his  trade*^  cannot  be  dis- 
trained. The  word  '^  public"  has  been  observed  upon ; 
but  I  cannot  admit  that  the  trade  of  a  butcher  is  not  a 
public  trade,  within  the  meaning  of  the  rule  laid  down  in 
the  case  of  Gilman  v.  Elton,  Some  observations  were 
thrown  out  in  the  late  cases,  from  which  it  might  at  first 
be  inferred  that  the  supposed  knowledge  of  the  landlord 
that  the  goods  in  his  tenant's  possession  were  not  his  own, 
was  the  principle  upon  which  the  exemption  rests;  but 
those  cases  were  not  decided  upon  that  principle.  If 
cloth,  sent  to  a  tailor  to  be  made  into  clothes,  is  pro- 
tected, so,  as  it  appears  to  me,  a  beast,  sent  to  a  butcher 
to  be  slaughtered,  is  also  protected.  I  cannot  distinguish 
the  two  cases;  and  it  seems  to  me  that  this  case  falls 
within  the  general  principle. 
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Taunton,  J. — I  am  entirely  of  the  same  opinion.  The 
old  cases  upon  the  subject  are  collected  in  Com.  Dig,, 
**  Distress,"  (C)  from  which  it  appears  that  where  goods 
are  brought  to  a  tradesman  for  the  purpose  of  being  ope- 
rated upon  in  the  way  of  his  trade,  they  are  protected. 
Many  of  the  instances  there  put  are  more  in  favour  of  the 
power  of  distress,  in  my  judgment,  than  the  present. 
There  is  the  case  to  which  my  lord  has  referred, — of  Gis", 
bourn  v.  Hurst,  which  I  think  much  stronger  than  the  pre- 
sent. There  it  appeared  that  Richardson,  a  carrier,  when 
he  returned  home  with  his  waggon,  put  some  cheese  (the 
subject-matter  distrained)  into  a  barn,  where  it  continued 
two  nights  and  a  day,  and  then  the  landlord  distrained  the 
cheese  for  rent  due  for  the  house,  which  was  not  an  inn, 
but  a  private  house ;  so  that  there  the  distress  was  made, 


VOL.  IV. 


(a)  1  Salk.  250. 
U 
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not  ID  a  dwelling-house,  but  in  a  barn;  and  it  was  held 
that  the  goods  could  not  be  distrained.  It  was  agreed  by 
the  Court  that  goods  delivered  to  any  person  eiercising  a 
public  trade  or  employment,  to  be  carried,  brought,  or  ma- 
naged, in  the  way  of  his  trade  or  employment,  are  for  that 
time  under  a  legal  protection,  and  privileged  from  distress 
for  rent.  It  is  said  that  the  trade  of  a  butcher  is  not  a 
public  trade.  I  myself  do  not  know  any  trade  more  public, 
or  the  carrying  on  of  which  is  more  convenient  or  more 
necessary.  I  do  not  see  why  this  carcase  should  not  be 
privileged  as  well  as  corn  at  a  miller's: — Both  are  sent  for 
the  purpose  of  being  turned,  as  far  as  they  can  be,  into 
articles  of  food,  equally  necessary  perhaps  to  the  Brituh 
public. 

Then  it  is  also  said  that  this  was  not  brought  to  be 
wrought  or  managed  in  the  way  of  the  party's  trade  or 
employ.  It  was  taken  there  to  be  slaughtered;  and  I  do 
not  think  that  any  instance  can  be  put  in  which  any  article 
is  brought  to  a  tradesman's  premises  more  completely  in 
the  way  of  his  trade  or  employ,  or  more  to  be  wrought  or 
managed  in  the  way  of  his  trade  or  employ,  than  this  animal 
appears  to  have  been.  Now,  Lord  Holt  refers  to  a  case 
in  Cro.  Elist.  596  {a\  where  two  tradesmen  brought  their 
yam  to  a  neighbour's  beam,  which  he  kept  for  his  pri« 
vate  use  \  and  it  was  held  that  the  yarn  could  not  be  dis<* 
trained.  This  case  was  recognized  by  the  Court  of  Com* 
mon  Pleas  in  Tkomp$on  v.  Maskiter  (6),  This  is  no  new 
law :  it  is  as  old  as  the  reign  of  Queen  Elizabeth,  acted  on 
in  various  instances  from  that  time  to  the  present;  and  I 
think  it  applies  to  the  present  case. 

It  appears  to  me  therefore  that  the  plaintiff  is  entitled  to 
judgment. 


Pattbson,  J.— I  am  also  of  opinion  that  the  carcase 
was  protected  from  being  distrained,  upon  the  general 


(a)  Bede  v.  Burley, 


(h)  1  Bingh.  283. 
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ground  that  when  originally  deposited  it  was  in  the  hfincls        18B4. 
of  the  butcher  in  the  way  of  his  trade,  he  having  to  do  som^"       ^ 
thing  upon  it  in  the  way  of  his  trade  and  it  remaining  in  u 

bis  bands  afterwards.  I  cannot  distinguish  this  from  the  Saiviii. 
case  of  a  tailor.  It  may  be  that  the  tailor's  trade  wm  ori* 
ginally  to  make  clothes  out  of  cloth  delivered  to  bim  by 
other  people,  yet  at  the  present  day  we  know  that  this  is 
not  the  case-— we  know  that  it  is  not,  according  to  tbo  custom 
of  the  present  day,  at  all  necessary  io  the  carrying  on  of  n 
tailor's  trade  that  he  should  make  up  the  clotb  of  other 
people. 

There  are  several  cases  cited  in  Comyiis's  Digest,  which 
have  been  already  stated ;  but  Franda  v.  Wyatt  (o)  S0cmi 
to  have  been  relied  on  by  Mr.  Dawson*  That  w«s  tbf 
case  of  a  chariot  in  the  hands  of  a  livery  stable  keep9r« 
which  was  held  not  to  be  protected.  But  it  is  to  bo  ob« 
served  that  in  the  report  of  it  in  3  Burrow,  there  U  no 
judgment  given  by  the  Court  inform ;  find  from  that  which 
does  appear,  it  would  rather  seem  that  the  plaintiff  ifave  tip 
the  point.  Besides,  there  is  this  difference  betweep  the 
cases,— that  a  chariot  in  the  hands  of  a  lively  stable  keeper 
is  there  in  his  custody  merely ;  whereas  here  there  wm  some^ 
thing  to  be  done  by  the  person  to  whom  the  beast  was  sentf 
in  the  way  of  his  trade.  The  question  then  comes  to  this, 
whether  it  is  necessary  that  the  trade  should  be  a  pubiic 
trade.  Now  I  confess  that  I  do  not  understand  whit  is 
meant  by  a  public  trade.  I  can  understand  that  the  trfide 
of  a  common  carrier,  or  of  an  innkeeper,  is  in  a  certain 
sense  more  public  than  ordinary  trades ;  but  the  trade  of  $ 
tailor  is  not,  in  the  same  peculiar  sense,  public}  for  it  is 
quite  clear  that  a  tailor  is  not  under  any  legal  obligation  to 
take  in  oloth  to  make  a  coat.  I  am  at  a  loss  to  see  how 
you  can  distinguish  that  trade  from  the  trade  of  a  butcher, 
and  say  that  the  latter  is  not  a  public  trade.  I  certainly 
find  in  one  of  the  old  Reports  that  it  was  stated  that  by 

(a)  Supra,  879, 
u2 
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an  old  statute  tailors  were  compellable  by  law  to  make 
clothes ;  but  this  was  afterwards  repudiated.  It  seems  to 
me  therefore^  that  what  is  sent  to  a  person  really  for  the 
purpose  of  being  dealt  with  in  the  way  of  his  trade  (and 
the  jury  have  found  the  fact  to  be  so  here)^  should  be  pro* 
tected  from  distress  for  rent. 

Williams^  J. — I  am  of  the  same  opinion ;  and  on  the 
ground  lastly  put;  that  this  might  be  considered  as  a  de- 
posit of  the  article  in  question  for  the  benefit  of  trade.  It 
frequently  happens^  no  doubt,  in  this  metropolis,  that  one 
butcher  may  find  it  requisite  to  send  his  beasts  to  another 
butcher  to  be  slaughtered  by  him ;  and  by  consequence  it 
may  be,  and  probably  is,  as  much  for  the  benefit  of  trade 
that  an  animal,  sent  for  that  purpose  to  such  other  butcher, 
should  be  protected,  as  is  the  protection  afforded  in  any  of 
the  instances  that  have  been  quoted. 

It  has  been  suggested  that  where  the  business  is  of  a 
piAlic  nature,  the  landlord  has  more  reason  for  supposing 
that  goods  found  on  the  premises  may  be  the  goods  of 
other  persons,  and  that  this  was  a  foundation  of  the  rule; 
but  in  the  very  cases  that  have  been  cited,  and  particularly 
in  the  last  case  in  the  Exchequer  {a),  upon  which  reliance 
has  been  placed,  the  principle  by  no  means  applies.  That 
case  was  the  case  of  a  private  workman,  entrusted  with 
possession  of  articles  for  the  purpose  of  being  operated 
upon  in  the  way  of  his  employment. 

It  appears  to  me  therefore  that  the  privilege  claimed  is 
for  the  convenience  and  benefit  of  trade ;  and  that  the  arti^ 
cle  was  protected  on  that  ground. 

Rule  discharged. 
(a)  Adamy.  Grane,  1  Croropt.  &  Mee.  389;  Suprei,  279,  S80. 
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Doe  on  the  demise  of  Wetherellv.  Bird. 

Ejectment  for  adwelUng-house,  &c.  at  Kensington,  The  convert- 

Middlesex,  upon  a  proviso  for  re-entry.     At  the  trial  before  ^^^  boose 

Lord  Denman,  C.  J.,  at  the  sittings  at  Westminster  after  >nto  a  lunatic 
-XM'  t     *  ......       4.  1  «iy«iJfi,wnota 

Michaelmas  term,  1833,  the  folio  wmg  facts  appeared: —       breach  of  a 

1802.    The  premises  were  demised,  by  indenture,  by  the  ^  ^"^"'or  m- 

father  of  Weiherell  to  Soilleux,  habendum  to  S.,  his  exe«  ercise  aay 

cutors,  administrators,  and  assigns,  for  sixty-one  years.     The  ^  ^fba^ 

lease  contained  (amongst  others)  a  covenant  on  the  part  of  cher,  baker, 

the  tenant  to  repair  and  uphold,  &c.»  and  also  a  covenant  not  mel^r  oftal-' 

to  ''  permit  or  suffer  any  person  to  inhabit  or  dwell  in  or  ^^J^'  tallow- 

upon  any  part  of  the  premises  who  should  use  or  exercise  bacco-pipe 

any  trade  or  business  of  butcher,  baker,  slaughterman,  melter  JJfifer 'oTany 

of  tallow,  tallow-chandler,  tobacco-pipe  maker,  tobacco-  other  o^mtiw 

pipe  burner,  soapboiler,  or  any  other  offensive  trade"  with-      in 'such  a 

out  the  special  licence  of  the  landlord, — with  a  proviso  for  covenant,  the 
.  '  r  words"  tradei' 

re-entry  m  case  of  a  breach  by  the  tenant  of  any  of  the  cove-  and  '<  6uii- 

nants  to  be  performed  on  his  part.    The  premises  con-  7^***^  ™*^*' 
sisted,  at  the  time  of  the  lease,  of  a  private  dwelling-house,  used  in  dif- 
with  the  usual  appendages.     The  house  had  since  been  oc*  a^d^thrformer 
cupied  as  a  boarding-school  for  boys,  and  afterwards  as  a  must  be  con- 
boarding-house  for  French  emigrants.      Soilleux    subse-  nessescon- 
quently  assigned  to  the  defendant,  who  mortgaged  to  Finch,  ducted  by  iay- 
the  real  defendant  in  the  case.     Finch  had  very  considerably 
added  to  and  improved  the  edifice,  and  had  since  occupied 
it  as  an  asylum  for  the  reception  of  insane  persons.     This 
mode  of  occupation  was  relied  on  by  the  lessor  of  the  plain- 
tiff as  a  breach  of  the  second  of  the  two  covenants  above- 
mentioned,  and  the  removal  of  an  old  wall  (to  prove  which 
fact  some  evidence  was  adduced)  was  relied  upon  as  a 
breach  of  the  first  covenant.     The  jury  found  in  favour  of 
the  plamtiff  in  respect  of  both  breaches.    In  the  following 
term  Sir  James  Scarlett  obtained  a  rule  nisi  for  a  new  trial, 
upon  the  grounds,  first,  that  the  facts  did  not  shew  a  breach  of 
the  covenant  not  to  carry  ou  au  offensive  trade;  and  secondly, 
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1884.        that  the  verdict  was  against  evidence ;  and  thirdly,  upon  affida- 

^  "  ^       vits,  that  in  respect  of  the  supposed  breach  of  the  covenant 

d.  to  repair,  the  defendant  had  been  taken  by  surprise. 

WxiBsajuA 

BiiB.  Campbell,  A.   6.,  F.  Pollock,  and  F.  Ktlly,  shewed 

Ciote.  The  simple  question  upon  the  first  part  of 
the  rule  is^—whetber  the  keeping  of  a  mad-4ioose  is  a 
tntdt  witbin  the  roeaning  of  the  covenant;  for  ita  being 
ojftimw  will  hardly  foe  disputed.  It  was  urged  upon 
the  moving  for  the  rule,  that  the  Court  would  lean  against  a 
conatraction  which  would  create  a  forfeiture,  for  that  for- 
fskurea  are  odious;  but  the  question  upon  this  covenant 
nusl  be  precisely  the  same,  in  this  action  of  ejectment,  as  if 
.  there  had  been  no  proviso  for  re-entry  for  breaches  of  cove* 
nan^  and  the  action  had  been  in  covenant ;  and  if  the  action 
were  tovenant,  it  cannot  be  contended  that  the  Court  would 
be  warranted  in  lea/ring  against  that  construction  which  the 
plaintiff  puts  upon  it.  It  was  said  that  the  "  t^emive  trade** 
GODtemplated  by  this  covenant  was  such  a  trade  as  might  be 
naade  the  subject  of  action  or  indictment  as  a  private  or 
pttUic  Bttisance;  but  this  argument  is  defeated  by  another 
which  is  brought  forward,  viz.  that  the  trade  must  be  ejus* 
dead  generis  with  those  that  are  specifically  mcntioiied| 
•eeae  of  which,  it  is  quite  clear,  could  not  possibly  be 
treated  as  nniaancea.  Then  it  was  said,  that  the  trade  must 
be  anch  as  would  conatitute  a  trading  witbin  the  bankrapt 
kwf » and  ninst  consbt  in  buying  and  selling.  There  is  no 
groand  for  givmg  tbia  limited  meaning  to  the  word  **  trade.** 
A  ^  trade**  is  any  pursuit  or  occupation,  other  than  a  science 
or  pffdfeaaion,  by  which  a  man  seeks  to  obtain  a  livelihood  (a). 
A  ishemnn  who  selb  fish  is  a  trader,  though  he  does  not 
iuj^4  In  Dot  d.  Buh  v*  Keeling  (b)  the  keeping  of 
a  acbod  wis  held  to  be  a  breach  of  a  covenant  not 
t9  use  or  exercise  upon  the  demised  premises  any 
trade  or  busmess  wbataoever.      It  is   true  that  in    that 

(a)  Tht  freeholder  who  grows      "  procul  negoiiit,*' 
and  saUs  eoro,  ii  tbafdbfie  no  Wn^r         (b)  1  Maul.  &  Selw.  95* 
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case  the  words  were  "  any  trade  or  business  whatsoever," 
but  those  words  are  in  common  understanding  synonymous 
expressions,  and  are  clearly  so  used  in  the  earlier  part  of  this 
covenant  itself.  One  of  the  trades  enumerated  is  that  of  a 
tailow-melter,  which  in  the  year  1802,  when  this  lease  was 
executed,  was  not  a  trade  within  the  bankrupt  laws.  It 
might  admit  of  considerable  question  whether  this  occupa- 
tion would  not  come  within  the  bankrupt  laws,  for  there 
seems  to  be  no  difference  in  principle  between  the  trade  of 
an  ordinary  coffee-house  keeper,  and  that  of  a  person  who 
seeks  to  gain  his  livelihood  by  keeping  an  asylum  for  the  re- 
ception of  insane  persons.  In  both  cases,  the  profits  arise,  in 
a  great  measure,  out  of  the  dealing  in  provisions  for  supply- 
ing the  inmates  of  the  respective  houses.  The  covenant 
must  be  construed  according  to  the  intention  of  the  parties, 
as  far  as  that  can  be  collected  from  the  instrument;  and  it  is 
submitted  that  nothing  can  be  more  clear  than  that  the 
keeping  of  a  mad-house  is  such  an  offensive  trade  as  the 
parties  contemplated. 

Sir  James  Scarlett,  Thesiger,  and  Steer  contri.  It  is  ad- 
mitted that  this  covenant  is  not  to  be  construed  with  extreme 
strictness;  but  it  must  be  taken  most  strongly  in  favour  of 
the  tenant,  and  against  the  party  for  whose  benefit  it  was  in- 
troduced. The  substantial  inquiry  upon  this  covenant,  is — 
what  did  the  parties  contemplate  when  the  words  "  or  any 
other  offensive  trade"  were  introduced?  The  answer  cannot 
depend  upon  any  philological  or  legal  inquiry  into  the  mean- 
ing of  the  word  "  trade,"  but  upon  common  understanding. 
Now,  according  to  common  understanding,  a  buying  and 
selling  are  necessary  to  constitute  a  man  a  trader ;  and  it  may 
confidently  be  asserted  that  the  keeping  of  an  asylum  for 
the  reception  and  cure  of  insane  persons  was  never  before 
termed  ''  a  trade."  It  is  to  be  observed,  that  in  the  earlier 
part  of  this  covenant  the  words  ''  trade*^  and  "  business*^  are 
both  used;  whereas,  in  that  part  of  it  upon  which  the  ques- 
tion directly  arises,  the  word  *'  business"  is  omitted.  This 
omission  may  have  been  accidental,  but  it  must  be  taken  to 


CASES  IN  THE  KING^S  BENCH, 

have  been  designed.  The  parties  having  used  both  words 
in  one  part  of  the  covenant^  and  omitted  one  of  them  in 
another  part^  must  be  supposed  to  have  used  them,  not  as 
synonymous  terms^  but  as  having  each  a  separate  and  distinct 
meaning.  Doe  d.  Bish  v.  Keelifig{a)  has  no  substantial 
analogy,  therefore,  to  this  case ;  for  in  that  case  the  covenant 
was  against  carrying  on  any  offensive  trade  or  business  what- 
sover  upon  the  demised  premises;  and  a  distinction  was 
there  expressly  taken  by  Le  Blanc,  J.  between  a  "  trade" 
and  a  "  business,*'  "  which,"  he  says,  "  must  be  intended  of 
something  not  falling  within  the  description  of  trade"  In 
Jones  V.  Thome  (6)  the  carrying  on  of  the  business  of  a  /i- 
censed  victualler,  was  held  to  be  no  breach  of  a  covenant 
against  carrying  on  certain  trades  and  businesses,  or  any 
other  trade  or  business  that  might  be  or  grow  or  lead  to  be 
offensive  to,  or  any  annoyance  or  disturbance  to  any  of  the 
tenants  of  the  covenantee. 

Another  objection  to  the  verdict  is,  that  even  supposing  a 
mad-house  to  be  a  '^  trade"  within  the  meaning  of  the  cove- 
nanters, it  is  not  such  an  *'  offensive  trade"  as  they  contem- 
plated. By  "  offensive,"  the  parties  must  have  meant 
"  offensive  to  the  senses/'  as  the  sight  or  smell ;  whereas  the 
vicinity  of  a  house  in  which  insane  persons  are  confined 
can  only  be  offensive  to  the  imagination.  The  words 
ought  to  be  limited  to  those  trades  which  are  a  nuisance  to 
the  ordinary  senses  of  men,  and  which  through  the  medium 
of  their  senses  affect  their  health  or  comfort.  Here,  the  offen- 
siveness,  (as  it  depends  on  taste  and  imagination,)  is  of  too 
uncertain  a  nature  to  be  capable  of  being  properly  ascer- 
tained. In  the  covenant  in  Doe  v.  Keeling,  the  word  ''  of- 
fensive*' does  not  occur. 

The  counsel  on  both  sides  argued  upon  the  affidavits  on 
the  question  whether  the  defendant  was  entitled  to  a  new 
trial  on  the  ground  of  a  surprise. 

Cur.  adv.  vult. 

■   (a)  Suprd.  286.        (6)  3  Dowl.  &  Ryl.  152;  1  Barn.  &  Cressw.  715. 


MICHAELMAS  TER>t,  V  WILL.  IV.  289 

Lord  Denman,  C.  3.,  in  the  course  of  the  term  deii-        18S4. 


vered  the  judgment  of  the  Court  as  follows: — 

The  two  covenants  for  breach  of  which  the  plaintiff  had  a  d, 

verdict,  were  for  pulling  down  a  wall,  and  for  carrying  on  Wethebbli 
an  offensive  trade  upon  the  demised  premises.  With  re-  Bird. 
spect  to  the  former,  the  defendant  has  entitled  himself  to  a 
new  trial  by  raising  considerable  doubt  whether  the  facts 
were  fairly  brought  forward.  It  noust  be  on  payment  of 
costs.  This,  however,  could  avail  him  nothing,  if  the  ver- 
dict could  stand  for  the  other  and  more  important  breach; 
and  it  has  become  necessary  to  consider  whether  the  verdict 
recovered  upon  it  can  be  sustained. 

The  terms  of  the  covenant  are,  that  the  lessee  shall  not 
carry  on  any  of  the  trades  or  businesses  enumerated,  or  any 
offensive  trade  whatever.  [His  lordship  here  repeated  the 
words  of  the  covenant.] 

The  question  is,  whether  these  words  comprehend  every 
occupation  carried  on  for  the  purpose  of  profit,  and  include 
the  business  of  keeping  a  lunatic  asylum,  to  which  use  the 
premises  have  been  converted. 

It  was  argued  that  trade  does  not  necessarily  consist  of 
buying  and  selling,  though  the  bankrupt  laws  are  restricted 
to  trades  of  that  description ;  that  the  lessor's  obvious  mean- 
ing was  to  in terdict,not  buying  and  selling  merely,  but  any  kind  « 
of  occupation  which  is  offensive,  as  the  jury  have  expressly 
found  this  to  be.  But  supposing  these  general  observations 
to  be  correct,  and  that  such  must  have  been  the  object  of 
the  lessor  in  requiring  the  covenant,  we  can  only  collect  the 
obligation  actually  entered  into  from  the  terms  of  the  con- 
tract. Now  it  commences  with  prohibiting  trades  as  well 
as  businesses — two  words  which  may  be  synonymous,  or  may 
have  a  different  meaning; — and  when  we  find  in  the  latter 
part  of  the  sentence,  that  one  of  the  words  is  retained,  and 
the  other  omitted,  we  cannot  extend  the  meaning  of  that 
which  is  retained  to  the  more  general  sense  which  may  be 
given  to  that  which  is  omitted.  Every  trade  is  a  business, 
but  every  business  is  not  a  trade:  to  answer  that  descrip- 
tion, it  must  be  conducted  by  buymg  and  selling,  which  the 
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1884.  business  of  keeping  a  lunatic  asylum  is  not  This  argu- 
ment is  strengthened  by  observing  tliat  the  trades  and  busi- 
nesses enumerated,  are  such  as  are  conducted  by  buying  and 
selling;  and  if  the  same  general  word  must  be  held  to  intro- 
duce any  others  in  addition,  these  at  least  must  be  ejuadem 
generis  with  the  former. 

Therefore,  as  the  verdict  proceeded  on  the  assumption 
that  the  defendant's  business  was  a  trade  within  the  terms 
of  this  covenant,  there  must  be  a  new  trial. 

Rule  absolute  (a). 

(a)  On  the  new  trial  in  Feb.  1885,  the  forfeiture  was  waived. 


Shaw^  Bart.y  Chamberlain  of  the  City  of  London,  v. 

POYNTER. 

A  custom  in  DEBT  brought  in  the  Lord  Mayor's  Court  to  recover  5L 
London  °hata  P^^'^J  ^^^  *  breach  of  an  act  of  the  Common  Council,  made 
freeman  of  the  OD  the  4th  of  July,  1 1  Ann.  Plea:  nil  debet.  On  the  19th 
set^on  work-in  of  July  'ast  the  defendant  caused  a  writ  of  habeas  corpus  to 
the  manual  be  issued  out  of  this  Court  to  the  mayor,  aldermen  and 
a  butcher,  a  sheriffs  of  London,  commanding  them  to  have  the  body  of 
person  who  is  ^^e  defendant,  (detained  in  prison  under  their  custody,  as  it 
the  liberties  jf  was  said^)  together  with  the  day  and  cause  of  his  being  taken 
good!'^' "        •"^  deUined,  before  the  Chief  Justice. 

When  in  a         The  return  was  to  the  following  effect: — 
corporation—       There  has  been  from  time  immemorial  a  custom  withm 
making  certain  the  city,  that  no  person  shall  be  wittingly  suffered  to  exer- 
for  breach  of   CISC,  use,  or  occupy  any  manual  occupation  or  handicraft) 

are  to  be^[able  ^^  *^  *®''  ^^  P"^  ^  **'®  ^^^^  wares  and  merchandizes,  by 
to  be  sued  for  a  retail,  in  any  shop,  inward  or  outward,  or  other  place  or 
IS  aseparate^'^^  room  kept  for  show,  sale,  or  putting  to  sale  of  any  wares  or 

proviso  making  merchandizes,  by  retail,  within  the  said  city  or  liberties 
certam  excep- 
tions; a  party   thereof,  unless  he  be  free,  or  apprentice  witli  some  one  that 

sumg  for  Y^^  f^^^^  ^^j  bound  by  indenture  according  to  the  custom  of 

bye-law  need  the  city;  and  that  no  artificers  or  handicraftsmen!  or  other 
not  aver  in  the 

declaration,  that  the  case  was  not  within  the  exception  in  the  proviso;  but  soch  fact,  if 
it  exist,  must  be  shewn  by  the  defendant  by  way  of  excuse. 
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shopkeepers  or  traders  by  retail,  being  free  of  the  city,  be 
permitted  to  employ,  hire,  or  set  on  work  in  any  such  handi- 
craft or  manual  occupation,  or  in  buying,  selling,  or  ex-^ 
posing  to  sale  by  retail,  any  wares  or  merchandizes,  within 
the  said  city  or  liberties  thereof,  any  person  whatever  not 
being  free  of  the  city,  or  apprentice,  as  aforesaid. 

By  ancient  custom  the  mayor  and  aldermen  of  the  city, 
with  the  consent  of  the  commonalty  in  common  council 
assembled,  have  from  time  immemorial  been  used  to  make 
ordinances  for  the  remedy  of  any  defective  custom,  or  for 
providing  remedies,  where  none  before  existed,  for  the  coin«' 
mon  good  of  the  city  and  others  resorting  thereto,  so  as 
those  ordinances  be  consonant  to  good  faith  and  reason,  and 
in  no  wise  prejudicial  to  the  king  or  his  people,  nor  in  any 
manner  repugnant  or  contrary  to  the  laws  or  statutes  of 
England;  which  custom,  and  all  other  customs,  liberties, 
privileges  and  firanchises  of  the  city,  were  by  the  authority  of 
a  parliament  held  7  RicL  8  (a),  ratified  and  confirmed  to 
the  then  mayor,  and  commonalty,  and  citixens  of  the  said 
city,  and  their  successors. 

Id  a  common  council  held  4th  of  July^  1 1  Ann.,  a  bye* 
law  was  made,  which  recites  the  custom  first  above  set  out, 
and  that  it  had  been  infringed  by  divers  persons  who  had 
employed  foreigners,  and  had  refused  to  employ  the  koocat 
poor  citizens  and  freemen  of  the  city,  to  the  great  hindrance 
loao  and  prejudice  of  the  said  poor  citizens,  and  to  the  utter 
aodokig  of  a  great  number  of  poor  handicraftsmen  and 
other  persons  bred  to  trades  and  not  of  ability  to  set  up  the 
same,  being  citizens  and  freemen  of  the  city,  unless  some 
speedy  remedy  were  provided, — and  for  reformation  thereof 
enncta,  that  no  person  whatsoever,  not  being  free  of 
the  city,  shall  at  any  time^  by  any  colour,  way  or  means 
whatsoever,  directly  or  indirectly,  by  himself  or  any  other, 
ose,  exercise,  or  occupy,  any  art,  trade,  mistery,  manual 
occnpation,  or  handicraft,  whatsoever,  or  keep  any  shop  or 
other  place  whatsoever,  inward  or  outward^  for  shew^  sale| 
(a)  3  R^l*  Pnrl.  160,  (not  in  the  statatsf  at  largs.) 
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1834.  or  putting  to  sale  of  any  wares  or  merchandizes  whatsoever, 
by  way  of  retail,  within  the  said  city  or  the  liberties  thereof, 
upon  pain  to  forfeit  5/.  for  every  breach  of  this  regulation ; 
and  it  further  enacts,  that  no  person,  being  free  of  the 
city,  shall,  by  any  colour,  way  or  means  whatsoever,  set 
on  work  in  any  manual  occupation  or  handicraft^  within  the 
city  or  liberties^  any  person^  being  a  foreigner  from  the  liber- 
ties  of  the  city,  knowing,  or  having  due  notice  given  him, 
that  such  person  so  by  him  to  be  set  on  work  is  a  foreigner 
as  aforesaid,  upon  pain  of  forfeiture  of  5L  for  every  time 
that  any  such  person  shall  offend,  commit,  or  do  anything 
contrary  to  the  purport,  true  intent,  and  meaning,  of  that 
enactment;  and  further,  that  no  person  being  free  of  the 
city,  and  who  shall,  by  himself  or  by  any  other,  keep 
any  shop,  8cc.  (as  before),  or  use  any  art,  trade,  &c.  (as  be- 
fore), within  the  city  or  liberties,  shall,  directly  or  indi« 
rectly,  employ,  retain^  or  keep  in  his  service  as  journeyman  or 
hired  servant,  in  buying,  selling,  or  exposing  to  sale  any 
wares  or  merchandizes  whatsoever,  by  way  of  retail,  any 
person  not  being  free  of  the  city,  knowing,  or  having  due 
notice  given  to  him,  that  such  person  so  by  him  employed, 
retained  or  kept,  is  not  free  of  the  city,  upon  pain  to  for«* 
feit  5L  for  every  time  wherein  any  such  person  shall 
offend,  commit,  or  do  anything  contrary  to  the  true  intent 
and  meaning  of  that  enactment:  Proviso,  that  nothing 
therein  contained  shall  be  construed  to  prohibit  any  citizen 
and  freeman  from  keeping  in  his  service  any  person  being 
under  the  age  of  21,  upon  trial,  in  order  to  be  bound  his 
apprentice,  for  any  time  not  exceeding  three  months,  or  to 
extend  to  charge  any  freeman  dealing  in  coarse  or  heavy 
goods,  from  employing  any  servant,  hired  for  yearly  wages 
and  dwelling  with  him,  in  the  weighing,  rummaging,  ladings 
or  unlading,  of  any  goods  or  merchandize  in  the  way  of  his 
trade,  or  in  any  laborious  work  not  concerning  the  art,  skill 
and  mistery  of  the  same:  Further  proviso,  excepting  out  of 
the  operation  of  the  bye-law  the  governors  of  Christ  Hos- 
pital and  Bridewell,  or  any  other  of  the  hospitals  belonging 
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to  the  city  for  the  time  being,  for  the  setting  on  work  either  1834. 
strangers  or  foreigners  within  the  said  houses,  and  the 
strangers  or  foreigners  that  shall  so  happen  to  work 
therein ;  and  freemen  of  the  city  having  or  setting  on  work 
any  apprentice  in  any  art,  8cc.  within  the  city  or  liberties, 
and  any  such  apprentice  that  shall  so  serve,  so  as  his  in* 
denture  of  apprenticeship  be  inroUed  in  the  chamber- 
lain's office,  according  to  custom :  Further  proviso,  except- 
ing any  person,  being  free  of  the  city,  for  setting  on  work 
persons  being  feltmakers,  capthickers,  carders,  spinners, 
knitters,  or  brewers,  and  any  person  keeping  any  brewhouse 
within  the  city  or  liberties.  And  it  is  thereby  further 
enacted,  that  all  the  penalties  and  forfeitures  thereby  im- 
posed on  any  offender,  shall  and  may  be  sued  for  and 
recovered  by  action  of  debt,  bill,  or  plaint,  to  be  com- 
menced and  prosecuted  in  the  name  of  the  chamberlain  of 
the  city,  in  any  court  of  record  within  the  city. 

This  act  has  always  been  used  and  approved,  and  now  is 
in  full  force  and  effect,  and  in  nowise  annulled  or  repealed. 
Before  the  coming  of  the  writ  of  habeas  corpus,  Poynter 
was  taken  within  the  city,  and  detained  in  the  king's  prison, 
under  the  custody  of  the  sheriffs,  by  virtue  of  a  certain  bill 
original,  on  the  act  of  common  council  made  as  aforesaid, 
prosecuted  before  the  mayor  and  aldermen  in  the  Guildhall 
of  the  city,  according  to  custom,  in  a  plea  of  debt. 

The  return  then  set  out  the  declaration,  which  recited  the  act 
of  common  council,  and  alleged  that  the  defendant  (although 
well  knowing),  not  regarding  the  act  of  council,  nor  the 
penalties  therein  contained,  being  free  of  the  city,  did  Hi  on 
warkf  in  the  manual  occupation  of  a  butcher,  one  William 
Cooke,  withm  the  liberties,  being  then  a  foreigner  from  the 
liberties,  the  defendant  knowing,  or  having  due  notice  given 
to  him,  that  Cooke,  at  the  time  he  was  set  on  work  by  the 
defendant  as  aforesaid,  was  a  foreigner  from  the  liberties; 
whereby  he  has  forfeited  5L  The  plea  of  the  general  issue, 
nil  debet,  was  set  out 
The  return  concluded — and  this  is  the  only  cause  of 
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1834.        taking  and  detaining  the  said  Thomas  Pot^Hter,  in  the  said 
^''^^      writ  named, — which,  together  with  his  body,  we  have  ready, 
V,  aa  by  the  said  writ  is  required. 

PorVTSR. 

Follett,  for  the  plaintiff,  in  last  Michaelmas  term,  ob- 
tained a  rule  nisi  for  a  procedendo;  against  which,  in  last 
Hilary  term, 

Piatt  shewed  cause.  I.  The  bye-'law  and  the  custom 
are  both  bad.  They  are  in  restraint  of  trade  and  unrea- 
sonable. They  may  have  the  effect  of  depriving  a  man  of 
the  possibility  of  procuring  labour;  for  the  case  of  there 
being  an  insuificient  number  of  or  no  freemen  or  appren^ 
tices  to  be  found,  is  not  provided  for.  From  Com.  Dig, 
By*Law,  (C.  3,)it  appears  that  customs  and  bye-laws,  not 
more  in  restraint  of  trade  or  more  unreasonable,  than  that 
now  under  consideration,  have  been  held  void.  If  the  cus* 
torn  and  bye-law  had  provided  means  by  which  a  freeman, 
carrying  on  trade  within  the  city  and  liberties,  could  com- 
pel the  city  to  provide  a  sufficient  number  of  labourers, 
they  might  have  been  free  from  objection. :— But  no  such 
means  are  provided  In  Fazakmrley  v.  WUtshir$  (a)  it  was 
held,  that  a  custom  of  the  city  of  London  that  none  but 
free  porters  shall  carry  com  Sec.  was  good,  on  the  ground 
that  it  was  a  convenience  to  the  public^  and  that  there  was 
an  obligation  on  the  part  of  the  city  to  provide  porters. 
In  Cuddon  v.  Eastwick  (6),  ^^  a  bye-law  that  all  strangers 
coming  into  the  port  of  London  should  employ  city  porters 
to  carry  their  goods  &c,  was  held  naught.  Et  per  Cur* 
They  may  make  a  bye-law  that  none  but  freemen  shall  be 
porters,  but  to  confine  strangers  to  none  but  such  as  are 
city  porters  is  unreasonable,"-^one  of  the  reasons  assigned 
for  which  is,  ''  that  if  the  city  will  appoint  no  porters,  they 
have  910  remedy  against  the  city'*  If  the  custom  and  bye- 
law  bad  bden  that  no  freeman  carrying  on  trade  in  the  city 
should  employ  any  but  a  freeman  or  an  apprentice  in  his 
trade,  they  might  be  held  not  unreasonable.  [Pattgson,  J. 
Here,  the  party  was  employed  in  the  trade  of  bis  employer.] 

(a)  1  Stra.  463.  (b)  1  Salk.  143. 
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It  18  true  that  the  declaration  alleges  that  the  defendant  did 
setonwork  the  person  employed  by  him  in  the mn/ztta/occtipa- 
tion  of  a  butcher,  but  the  bye-law  (the  validity  of  which  ia 
now  questioned)  is  not  so  restricted.  The  employing  another 
to  sweep  out  the  shop  of  the  free  tradesman,  or  in  delivering 
bills,  would  be  within  the  terms  of  this  bye-law.  The  pro^ 
hibition  is  therefore  too  extensive,  and  on  this  ground,  as 
well  as  on  the  ground  that  no  remedy  is  provided  for  the 
trader  in  case  of  a  deficiency  of  labour,  it  is  submitted  that 
the  bye-law  is  bad  and  void.  [lAttledale,  J.  It  has  been 
held  that  the  statute  of  5  £/i2;.  c.  4,  does  not  eitend  to 
persons  employed  in  the  house  of  the  trader.  The  same 
construction  must  be  put  upon  the  bye-law.] 

II.  Assuming  that  the  custom  and  bye*law  are  good, 
the  declaration  in  the  action  below  is  bad,  and  that  being 
so,  the  Court  will  not  award  a  procedendo.  The  bye-law 
contains  provisoes  which  except  out  of  it  employment  of 
strangers  under  certain  circumstances;  and  this  being  a 
penal  action,  the  declaration  ought  to  have  negatived  that 
this  case  came  within  any  of  the  exceptions. 

Follett  and  Gumey,  contr^.  This  bye-law  would  cer* 
tatnly  have  been  bad  if  there  had  been  no  custom  to  sup- 
port it ;  but  there  having  been  a  custom  to  the  same  effect, 
the  bye«law  is  unobjectionable.  The  customs  in  the  city 
of  London  have  been  confirmed  by  act  of  parliament. 
Clark  V.  Denton  (a)  and  Shaw  v.  Pope  (A)  have  both  decided 
that  other  parts  of  this  same  bye-law  are  good;  and  those 
parts  of  the  bye-law  were  not  less  in  restraint  of  trade 
than  that  part  upon  which  the  question  in  this  case  turns. 
[Taunton,  J.  The  question  involved  here  is  a  very  important 
one.  This  is  very  different  from  a  custom  or  a  bye-law 
that  no  one  but  a  freeman  shall  set  up  a  trade*  In  Beach 
qui  tarn  v.  Turner  (c)  it  was  held  by  Lord  Mansfield,  that 
a  man  who  exercised  the  trade  of  a  currier  as  n  journeyman 

(d)  1  Barn,  k  Adol.  93.  (c)  4  Burr.  2449. 

(b)  2  Bam.  8e  Adol.  465. 
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was  not  within  the  statute  of  Elizabelh.']  The  bye-law  in 
this  case  goes  further  than  the  act  of  parliament ;  and  a 
custom  for  a  free  tradesman  not  to  employ,  in  any  manual 
occupation  or  handicraft,  any  one  but  a  freeman  or  appren* 
tice,  is  not  more  in  restraint  of  trade  than  a  custom  that 
none  but  a  freeman  shall  set  up  trade.  [Lord  Denman,  C.  J. 
Though  there  may  be  no  difference  in  prindpte,  the  extent 
of  the  operation  of  the  two  customs  is  very  different.]  The 
custom  of  the  city  of  London,  that  none  but  free  porters 
shall  carry  corn  iScc.  (a)  (which  was  held  good)  is  similar, 
both  in  its  principle  and  its  operation.  It  is  no  suflScient 
objection  to  a  custom,  or  to  a  bye-law  supported  by  a  cus* 
tom«  that  it  is  in  restraint  of  trade.  Many  such  customs 
have  been  held  good.  This  bye-law  does  not  do  more, 
within  the  city  of  London,  than  the  statute  of  Elizabeth 
does  throughout  the  whole  kingdom.  This  custom,  and 
many  others,  which  may  be  said  to  be  in  restraint  of  trade, 
have  been  allowed  to  prevail  with  a  view  to  the  increase  of 
the  population  and  of  the  prosperity  of  the  city,  and  they 
have  received  the  sanction  of  parliament.  This  very  custom 
appears  to  have  been  brought  before  the  Court  in  Trinity 
term,  1742,  and  to  have  been  held  good(&). 

IL  The  objection  to  the  declaration,  supposing  that  it 
really  exists,  cannot  be  made  a  ground  for  refusing  a  pro<* 
cedendo.  If  the  declaration  is  bad,  the  defect  may  be  taken 
advantage  of  by  writ  of  error,  as  was  said  in  the  latter  part 
of  the  judgment  in  Clark  v.  Denton  (c),  citing  Horton  v. 
Beckman{d)  and  Sherborn  v.  Bostock{e).  But  it  was  not 
necessary  to  state  in  the  declaration  that  the  case  was  not 
within  the  exceptions,  for  the  exceptions  are  in  provisoes 
distinct  from  the  enacting  clause.  In  Steel  v.  Smith  {f)  it 
was  held,  that  where  an  act  of  parliament,  in  the  enacting 
clause,  creates  an  offence  and  imposes  a  penalty,  and  in 

(a)  Faxakerky  v.  Wiltshire^  1         (cO  6  T.  R.  760. 
Stra.  469.  (e)  Fitzgibb,  51. 

(&)  MS.  (/)  1  Bam.  h  Alders.  94. 

(c)  iBam.&Adol.lOS. 


Sha^ 
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the  same  section  there  follows  a  proviso,  containing  an  ex-  i8S4. 
ception,  which  is  not  incorporated  with  the  enacting  clause 
by  any  words  of  reference,  it  is  not  necessary  for  the  plain- 
tiff, in  suing  for  the  penalty,  to  negative  such  exception  in  Poynter. 
bis  declaration.  Therefore,  if  an  action  were  brought  in  this 
Court  tinder  similar  circumstances,  the  declaration  would 
have  been  good  as  it  now  stands,  and  consequently  the 
declaration  in  the  action  below  is  good. 

Lord  Dbnman,  C.  J. — With  regard  to  the  latter  objec* 
tion,  I  think  that  if  this  case  was  within  the  proviso,  it  lay 
on  the  defendant  to  state  that  fact 

Upon  the  other  point  we  will  take  time  to  consider. 
We  shall  be  glad  to  find  that  this  case  was  decided  in  1742. 

LiTTLBDALE,  J. — It  was  uot  nccessaiy  for  the  plaintiff 
to  state  in  his  declaration  that  this  case  did  not  come  within 
the  proviso.  In  Rex  v.  Pemberion{a),  an  application  was 
made  to  quash  an  indictment  on  6  EUz.  c.4,  s.  SI,  for 
exercising  the  occupation  of  a  tanner,  not  having  served  an 
apprtntieediip  therein  for  seven  years, — on  the  ground  that 
the  indictment  ought  further  to  have  specified  all  the  f^her 
qualifications^  besides  that  of  serving  such  an  apprentice- 
ship, allowed  by  subsequent  statutes  respecting  tanners, 
and  to  have  shewn  that  the  defendant  was  not  within  any 
of  them ;  and  it  was  held  that  such  other  qualification  must 
be  shewn  by  the  defendant  by  way  of  excuse,  either  by  plea 
or  in  evidence.  The  distinction  has  been  taken  in  a  variety 
of  cases,  between  a  proviso  introduced  into  the  body  of  the 
enacting  clause,  (in  which  case  alone  the  declaration  must 
deny  that  the  case  falls  within  the  proviso,)  and  a  proviso 
distinct  from  the  enacting  clause;  Ward  v,  Bird{b),  GUI 
V.  Scrivens^c),  Speeres  v.  Parker  (d). 

Upon  the  second  question,  we  wish  for  further  time  to 
consider.    I  would  only  observe,  that  if  it  should  appear, 

(a)  8  Burr.  10S5.  (c)  7  T.  R.  27. 

(6)  9  Chittjr's  Rep.  589.  (</)  1  T.  R.  141. 
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1884.  (aapposiBg  the  custom  to  be  good,)  that  there  it^ereno  other 
peraoBs  than  strangers  to  be  employed,  that  would  be  an 
answer  to  the  action  in  the  Court  below. 


Shaw 

POTVTIB. 


Taunton,  J. — I  have  very  great  doubt  as  to  the  validity 
of  the  custom,  I  see  a  very  great  distinction  between  a 
eustom  restricting  foreigners  from  setting  up  a  trade,  and 
one  restricting  quali6ed  persons  from  employing  foretg» 
journeymen.  If  this  very  custom  was  before  the  Court  in 
174d,  it  will  be  satisfactory  to  us. 

Patteson,  J.  concurred. 

Cur.  mdv.  varA« 

Lord  Dbnman,  C.  J.,  in  this  term,  delivered  the  judg* 
ment  of  the  Court  at  follows: — ^This  was  an  action  .brought 
by  the  chamberlain  of  London  for  a  pendtj  incurred  by 
infringing  a  bye^law  of  the  city,— <tho  validity  of  whiob 
byeJaw  was  the  principal  question  discussed  before  na« 
That  bye-law,  being  in  restraint  of  trade,  would  be  bad, 
unless  supported  by  a  special  euMtam*  A  custom  to  the 
same  effect  as  the  bye-law  has  been  set  oat  io  the  return, 
and  the  question  then  comes,  whether  the  eustom  is  so  un^ 
reasonable  that  we  must  hold  it  void.  It  has  been  in  many 
eases  determined,  that  a  custom  restraining  all  persons  no| 
free  of  a  city  or  town,  from  setting  up  a  trade  therein,  is 
good.  And  the  statute  of  5  EHz»  c.  4,  restrains  persons 
from  exercising  trades  who  have  not  served  a  seven  years' 
apprenticeship.  But  it  has  been  held,  (in  Beach,  qui  torn, 
V.  Turner  {u),)  that  the  penalties  imposed  by  that  act,  in 
case  of  an  infringement  of  its  provisions,  do  not  attach  upon 
a  person  exercising  a  trade  as  journeyman  to  a  person  duly 
qualified.  But  in  the  same  case  it  was  said  by  Lord  Manu 
field,  that  the  spirit  of  the  statute  meant  to  prevent  the 
master  himself,  being  qualified,  from  employing  unqualified 
persons,  though  the  penalty  did  not  attach  upon  the  jour- 

(a)  4  Burr.  2449. 
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tieymen  himself.  If  that  be  so,  the  provisions  of  the  sta- 
ttttB  and  those  of  this  bye-law,  closely  resemble  each  other. 
The  question  is  not  whether  a  regulation  of  this  sort  now 
for  the  first  time  introduced  by  a  bye-law,  is  bad,  but  ivhe- 
ther  the  custom,  originating  in  ancient  times,  w^s  in  those 
days  iiiireasotittble.  Now  it  is  recited  in  the  bye-law,  that 
owing  to  the  infringement  of  this  custom,  many  poor  free 
artificers  and  others,  who  had  been  bred  up  in  a  trade  which 
they  were  not  of  ability  to  set  up  of  themselves,  ahd  who 
were  free  of  the  city,  Were  out  of  employ.  Upon  a  fbll 
consideration  of  the  question,  we  are  upon  the  whole  of 
opinion  that  the  custom  is  not  unreasonable,  and  that  there- 
fore the  byeJttw  is  good.  We  wished  to  ascertain  whether* 
or  not  the  predse  question  in  this  case  had  been  decided  in 
1748,  as  we  wtere  informed.  Upon  looking  into  the  docu- 
ments rehtittg  to  the  matter,  we  think  that  thei^e  is  sthong 
reason  to  believe  that  the  question  was  so  decided ;  but  this 
fact  is  not  so  well  ascertained  that  we  could  venture  to  act 
upon  the  supposed  decision  as  an  authority. 
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Rule  for  a  procedendo  absolute. 


The  Kino  v.  The  Justices  of  Kent.— -Ex  parte  TeKter- 
IJEN  Select  Vestry. 

A  Rule  nisi  for  a  mandamus  bad  been  obtained,  calling  traLTare^' 

upon  certain  justices  of  Kent  to  insert  the  names  of  Vigil  ^»oundy  under 

Pomfret,  and  Thomas  Blackmore,  in  the  appointment  of  the  ^,  i^^  ^  ap* 

select  vestry  for  the  care  and  management  of  the  concerns  P**'"'  ^^^  P^"^" 

/.I  •  1      ^m  •  sons  nomi- 

of  the  poor  of  the  pansh  of  Tenterden.  nated  and 

From  the  affidavits,  it  appeared,  that  Vigil  Pon^ret  and  ^^^,^Jh?o5^^^ 

Thomas  Slackmoref  together  with   eighteen   others,   bad  to  be  members 

of  the  select 
vestry,  and  have  no  discretion  to  r^ect  any  person  so  nominated  and  elected. 
An  inhabitant  may  be  a  member  of  a  select  vestry,  although  he  be  a  magistrate  act- 
ing within  the  parish* 

An  overseer  may  be  a  select  vestryman,  by  virtue  of  an  election  bv  the  parishioners, 
although  be  be  also  a  member  of  the  select  vestry  by  virtue  of  his  office. 

X2 
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1834,        beetle  at  a  vestry   held   31  March,   1834,  nomioated  and 

_    C^      elected  members  of  the  select  vestry  for  the  eusuing  year. 
The  King      ^,      „^  .,^..        ^, 

».  Mr.  Pomfret  was  one  of  the  five  justices  of  the  peace, 

Jastic««of    acting  for  the   hundred   of   Tenterden,  which   is  a  ^ery 

limited  district,  and  contains  only  3150  inhabitants.     Mr. 

Blackmore  was  one  of  the  overseers  of  the  poor.    When  the 

list  of  persons  elected  for  the  select  vestry  was  presented  to 

the  magistrates  acting  for  the  hundred  of  Tenterden,  they 

struck  out  the  names  of  Mr.  Pomfret  and  Mr.  Blackmore, 

and  omitted  them  in  the  warrant  of  appointment. 

First  point:  Sir  James  Scarlett,  and  J^Jervis,  now  shewed  cause. 

towjT'*^""^  By  59  Geo.  3,  c.  12,  the  justices  have  a  discretionary  power 
of  rejecting  any  members  inserted  in  the  list  presented  to 
them,  provided  five  remain  to  act  as  a  select  vestry.  It  is 
clear  that  the  justices  have  a  discretionary  power  given  to 
them,  by  the  statute  which  regulates  the  appointment  of 
overseers.  The  select  vestry  perform  the  duties  of  over- 
seers. Construing,  therefore,  the  59  Geo,  3,  c.  12,  with 
the  statute  in  pari  materia,  it  will  appear  that  the  justices 
have  a  discretionary,  and  not  a  merely  ministerial  power. 
Great  inconvenience  might  result  from  a  contrary  construc- 
tion. 

Second  point:      I'*  Assuming  that  the  magistrates  have  not  a  discre- 

Incompatibi-  tionary  power,  yet  if  the  party  rejected  have  another  office, 
which  cannot  be  held  together  with  that  of  a  select  vestry- 
man, this  Court  will  not  grant  a  mandamus*  The  offices 
of  a  magistrate  acting  in  the  district,  and  of  a  select  vestry* 
man,  are  incompatible.  If  magistrates  might  be  members 
of  the  select  vestry,  that  body  might  consist  entirely  of 
magistrates.  There  is  an  appeal  in  certain  matters  from 
the  select  vestry  to  the  magistrates : — Mr.  Pomfret  might 
therefore  have  to  hear  an  appeal  against  an  act  in  which  he 
had  taken  a  part.  The  parish  officers  are  under  the  direc- 
tion of  the  vestry,  and  are  liable  to  punishment  before 
justices.    Mr.  Pomfret  might  be  called  upon  to  determine 
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a  dispute  relative  to  overseers'  accounts^  which  he  bad  pre-  1834.- 
viously  approved  of  as  a  select  vestryman.  Blackmore  was, 
by  virtue  of  his  office  of  overseer,  a  member  of  the  select 
vestry,  and  therefore  his  appointment  was  wholly  unneces-  Cortices  of 
sary.  [Paiteson,3.  If  the  magistrates  strike  out  any  names, 
it  does  not  appear  how  the  vacancies  can  be  supplied.] 
Such  a  power  may  be  implied .  Where  two  offices  are  in- 
compatible, the  party  cannot  take  the  second  office.  Rex  v. 
Gayer  {a).  Rex  v,  Pa(ieson(b). 

F.  Pollock  and  Petersdorf  in  support  of  the  rule.  It  is 
admitted  that  if  the  magistrates  have  a  discretionary  power, 
this  Court  will  not  interfere  by  mandamus.  The  justices 
have,  however,  no  discretion.  The  fact  of  election  being 
made  out,  the  magistrates  are  bound  to  appoint  the  parties 
elected.  In  the  act  which  has  been  adverted  to  as  being 
in  pari  materia,  the  word  **  require'^  does  not  occur.  At 
common  law  every  inhabitant  had  a  right  to  vote  in  vestry, 
and  there  is  no  reason  why  the  fact  of  being  a  magistrate 
should  incapacitate  an  inhabitant  from  becoming  select 
vestryman.  In  Rex  v.  2'he  Trustees  of  St.  Mary  Abbotts, 
Kensington  (c),  the  churchwardens  and  others  were»  by  a 
local  act,  appointed  trustees  for  putting  the  act  into  execu- 
tion, and  certain  other  trustees  were  to  be  elected  in  case 
of  death,  removal,  or  disqualification,  so  that  the  number 
should  be  filled  up  to  fifty-one,  besides  the  vicar,  church- 
wardens and  overseers  for  the  time.  It  was  held,  that  the 
circumstance  of  one  of  the  fifty-one  trustees  having  become 
churchwarden  did  not  create  a  vacancy. 

Lord  Dbnman,  C.  J. — ^The  magistrates  have  nothing  to 
do  but  to  appoint  those  nominated  and  elected  by  the  pa- 
rishioners; whatever  inconvenience  may  result  from   ther 

(a)  1  Burr.  245.  &  Ado).  9. 

(6)  Ante,  vol.  i.  613;  4  Barn.         (c)  2  Barn.  &  Adol.  740. 
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holcliog  by  the  same  person  of  the  offices  of  justice  of  Ihe 
peace  and  select  vestryman^  we  miist  give  effect  to  thc^ 
words  of  the  act. 

Tavnton,  J.,  Patteson^  J,^  and  Wiluamsi  J*,  con- 
curred. 

Rui^  absolute^ 


Bills  and 
notes  oot 
having  more 
than  three 
months  to  run, 
by  which 
more  than  5/. 
percent,  in- 
terest is  se- 
cured, or 
which  are 
discounted  on 
usurious 
terms,  are  by 
3  &  4  Will.  4, 
c.  98,  s.  7, 
rendered  avail- 
able  tecuritiet 
for  all  pur- 
poses, for  th 
whole  amcu 
for  which 
they  were  in- 
tended to  se- 
cure, includ- 
ing the  usu- 
rious interest. 
Therefore  a 
warrant  of  at' 
tomey  given 
to  secure  the 
amount  of  an 
usurious  bill 
at  three 
months,  which 
had  been  dis- 
honoured at 
maturity,  was 
held  also  to  be 
protected  by 
the  act. 


CONNOP  17.  YbATBS. 

X  HE  defendant  being  indebted  to  the  plaintiff  for  goods 
sold,  accepted  the  plaintiff's  drafts  at  three  months  date, 
for  the  price  of  the  goods,  together  with  interest,  at  a 
rate  considerably  exceeding  that  of  5L  per  cent,  per  ann. 
The  bills  not  having  been  paid  when  due,  the  plaintiff 
arrested  the  defendant  for  the  amount.  Whilst  in  prison 
under  the  arrest,  the  defendant  gave  a  warrant  of  attorney 
to  confess  judgment  for  the  full  amount  of  the  bills,  with 
interest  at  51.  per  cent.  Judgment  having  been  entered 
up,  Plati,  for  the  defendant,  obtained  a  rule  nisi  to  set 
aside  the  warrant  of  attorney  and  Judgment. 

Erte  now  shewed  cause.  The  question  as  to  the  vali* 
dity  of  this  warrant  of  attorney,  depends  entirely  upon  the 
construction  to  be  put  by  the  Court  upon  3  8c  4  fVill,  4, 
c.  98,  s.  7  (a).     The  effect  of  this  enactment  is,  to  render 


(a)  Which  enacts,  '<  tlial  no 
bill  of  exchange  or  promissory 
note,  made  payable  at  ur  within 
three  months  after  the  date  there- 
of, or  not  hfiving  more  than  three 
months  to  run,  shall  by  reason  qf 
any  interat  taken  thereon  or  secured 
therebyy  or  any  agreement  to  pay, 
or  receive,  or  allow  interest  in  dis- 
counting, negotiating,  or  tranrfer- 
Ting,  the  same  be  void,  nor  shall  the 


HahUUy  of  any  party  to  aay  biU  of 

exchange,  or  promissory  note,  be 
aflfected  hy  reason  of  any  statute 
or  law  in  force  for  the  pre\*entfon 
of  usury;  nor  shalt  any  pevson  or 
persons  drawing,  «cceptiQ^  in-' 
dorsing,  or  assigning  any  such  bill 
or  note,  or  lending  or  advancing 
any  money,  or  taking  more  than 
the  present  rate  of  legal  interest, 
in  Great  Britain  and  Ireland  re- 
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bills  of  exchange  or  promissory  notes,  payable  at  or  within 
three  months  after  the  date,  given  for  a  debt  and  usurious 
interest,  or  which  having  no  more  than  three  months  to  run, 
have  been  discounted  upon  usurious  terms,  available  secu- 
rities for  the  full  amount  for  which  they  purport  to  be 
drawn;  and  if  that  be  so,  it  follows  that  a  warrant  of  attoi^ 
oey  subsequently  given  to  secure  the  amount  of  such  bills 
or  promissory  notes,  and  legal  interest  from  the  lime  when 
it  became  due,  is  also  a  valid  security. 
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Piaii  and  Bulf  contrJi.  The  Court  will  be  disposed  to 
constme  this  clause  with  strictness.  The  pretedion  given 
by  it  roust  be  confined  to  Iritis  and  noie$  alone.  If  an 
action  had  been  brought  on  the  bills  in  this  case,  it  is  clear 
that  Msury  would  have  been  no  defence;  but  tf  a  party  ia 
not  content  with  the  security  of  a  bill  or  note,  and  tribes  a 
bond,  mortgage,  or  warrant  of  attorney,  for  the  amount  of  the 
bills,  such  substituted  security  is  affected  by  the  usury  laws, 
and  casnot  be  enforced.  There  is  a  very  good  reason  why 
negotiable  instruments^  which  pass  by  transfer  or  indorse* 
ments,  should  be  protected;  but  the  reason  does  not 
extend  to  other  securities.  If  the  legislature  had  intended 
to  extend  the  same  privilege  to  other  instruments,  even 
when  substituted  for  bills  or  notes  made  available  by  this 
enactiAent,  they  would  have  expressly  enacted  that  it 
should  be  so.  The  act  only  prevents  the  bills  and  notes 
from  being  held  void,  as  they  otherwise  would  have  been. 
It  was  not  intended  that  the  usurious  interest  should  be 
recoverable ;  and  therefore  a  warrant  of  attorney  given  to 
secure  the  amount  of  the  btfl,  is  given  to  secure  a  legal 
debt  and  usurious  interest  Should  the  Court  hold  that  a 
warrant  of  attorney  may  be  substituted  for  bills  upon  which 


ftpectively,  for  die  Idan  of  money 
oo  any  snch  bill  or  note,  be  sub* 
ject  le  any  penalties  under  any 
statale  or  law  relating  to  usury,  or 
any  other  penalty  or  forfeiture; 


anything  an  any  law  or  statute  re- 
ladng  to  Qsary,  in  any  patt  of  the 
United  Kiugdom,  to  the  contrary 
notwithstanding. 
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usurious  interest  is  taken,  they  will  virtually  abolish  the 
usury  laws ;  as  they  will  lay  open  a  path  by  which  those 
laws  may,  with  the  greatest  facility,  be  evaded. 

Lord  Denman,  C.J. — If  this  case  were  not  within  the 
act,  the  section  would  be  nearly  nugatory.  The  section 
provides,  that  the  liability  of  any  party  to  a  bill  of  exchange 
or  promissory  note,  payable  within  three  months,  shall  not 
be  affected  by  reason  of  any  statute  or  law  in  force  for  the 
prevention  of  usury.  This  is  the  liability  of  a  party  to  bills 
of  exchange  within  the  protection  of  that  act.  If  we  were 
to  say  that  a  warrant  of  attorney  given  to  secure  the 
amount  of  these  bills,  was  not  within  the  clause,  we  should 
be  deciding,  that  the  liability  of  the  party  is  affected,  by 
reason  of  the  interest  taken  upon  those  bills  exceeding  the 
ordinary  rate  of  interest. 


The  other  judges  concurring. 


Rule  discharged. 


Leeson  v.  Smith. 

Assumpsit  for  money  lent,  and  interest.  By  the  par- 
ticulars annexed  to  the  record  the  money  (15/.  125.)  appeared 
to  have  been  lent  more  than  six  years  before  action  brought, 
and  credit  was  given  for  two  payments  of  interest  within  the 
six  years.  Pleas:  1st,  the  general  issue;  2nd,  actio 
non  accrevit  infra  sex  annos.  At  the  trial  before  the 
under-sheriff  of  Derbyshire,  1  September,  1834,  the  plain^ 
tiff's  niece  gave  the  following  evidence  : — ''The  plain  tiff  sent 
me,  in  September,  1829;  to  ask  him  for  his  interest  money ; 

for  nominal 

damages  only  could  upon  this  evidence  have  been  sustained,  semble. 

Where,  upon  shewing  cause  against  a  rule  for  a  nonsuit  or  new  trialf  it  appear^ 
that  the  verdict  has  been  entered  for  an  amount  not  warranted  by  the  evidence,  the 
Court  will  make  the  rule  absolute,  unless  the  parties  content  that  the  damages  shall 
bo  reduced. 


In  order  to 
take  a  case 
out  of  the 
statute  of  limi- 
tations a  pay- 
ment of  l^f. 
as  interest 
mon^  was 
proved: — 
This  does  not 
justi^  a  ver- 
dict hnding 
a  debt  of 
13/.  165. 
A  verdict 
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I  delivered  the  message  to  the  defendant.  He  gave  me  12s.;  1334. 
I  gave  the  128.  to  my  uncle."  On  cross-examination  the  wit- 
ness said^  that  she  merely  asked  the  defendant  for  her  uncle's 
interest  money,  and  that  the  defendant  did  not  tell  her  any 
thing  about  it.  Johti  Leeson,  the  plaintiff's  brother,  gave  evi^ 
dence  as  follows : — *  I  met  the  defendant  last  Christmas ;  I 
said, ''  Thomas,  my  brother  James  wants  to  see  you,  he  begins 
to  think  you  long."  The  defendant  said :  "  I  should  have 
been  there  before  now  if  I  had  any  thing  to  come  with,  but 
times  are  hard  with  me.  I  was  rearing  a  beast  towards  it, 
but  I  have  had  the  bad  fortune  to  lose  it." '  This  was  the 
whole  of  the  evidence  for  the  plaintiff.  It  was  contended  on 
the  part  of  the  defendant  that  there  was  no  evidence  to  go 
to  the  jury  of  the  existence  of  any  debt,  and  that  the  plain- 
tiff ought  to  be  nonsuited.  The  under-sheriff  told  the  jury 
that  there  was  no  distinct  proof  of  any  debt, — that  John 
Ltnon*s  evidence  was  inadmissible  to  take  the  case  out  of 
the  statute  of  limitations, — but  that  they  might  consider  how 
far  the  payment  of  the  12s.  for  interest,  afforded  an  infe- 
rence that  there  was  a  then  existing  debt.  The  jury  found 
a  verdict  for  the  plaintiff  for  13/.  I6s.  In  the  course  of  this 
term,  Hughes  obtained  a  rule  nisi  for  a  nonsuit  or  a  new 
trial,  on  the  ground  of  misdirection,  and  of  the  verdict 
being  against  evidence. 

N,  R.  Clarke  now  shewed  cattse.  The  evidence  was 
sufficient  to  take  the  case  put  of  the  statute,  since  it  was  an 
admission  of  a  debt  upon  which  interest  to  the  amount  of 
12s.  was  due. 

Hughes  contrd.  It  lay  upon  the  plaintiff  to  take  the  case 
out  of  the  statute.  The  evidence  was  not  sufficient  for 
that  purpose.  The  evidence  of  John  Leeson  was  inadmis- 
sible; for  by  Lord  Tenterden's  act  (a),  every  acknowkdg'^ 
ment  or  promise,  to  take  a  case  out  of  the  statute,  must  be 
in  writibg  and  signed  by  the  party   chargeable  thereby: 

(a)  9  Geo.  4j  c.  14>  8. 1. 
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1884.  The  evidence  of  the  first  witness  was  too  vague  and  uncer- 
tain to  be  left  to  the  jury.  Every  acknowledgment,  to  take 
a  case  out  of  the  statute,  ought  to  be  an  admission  of  the 
teiTB.  eaistenoe  of  a  certain  amount  of  debt^ — that  amouat  lo  be 
either  specified  or  to  be  capable  of  being  clearly  deduced 
by  calculation.  Supposing  the  }%$.  to  have  been  paid  in  re- 
spect of  a  debt  really  due,  yet  as  neither  the  rate  of  interest, 
nfft  the  time  in  respect  of  which  it  was  due,  was  mentioned, 
the  jury  bad  no  data  ftom  which  to  calculate  the  amount  of 
the  debt*  But  there  was  no  admission  of  any  debt  being 
due;  for  the  expressions  '*  my  uncle's  interest  money,"  migbt 
merely  mean  Ibat  the  defendant  had  money  to  pay  over  to 
the  witness's  unole,  which  be  had  rec^ved  as  his  ag^. 
Upon  such  uneertain  evidence,  the  under-sheriff  was  not 
warranted  in  leaving  the  case  to  tbe  jury. 

Supposing  it  should  be  held  that  there  was  in  this  case  a 
safieieni  acknowledgment  of  a  debt  of  some  wKtseeriBined 
amount,  tbe  plaintMF  eouM  be  entitled  at  most  to  nominal 
damages  only* 

Lord  DiNliAN,  C.  J.— It  is  clear  that  tbe  verdict  is  at 
all  events  for  loo  much  :  we  cannot  however  reduce  the  da- 
mages without  tbe  eonseni  of  both  parties,  and  therefore  tbe 
rule  must  be  made  absolute  for  a  new  trial.  It  must  be 
understood  that  we  give  no  opinion  as  to  tbe  admissibility 
of  the  evidence  of  John  Leeion. 

LitruDALB^  TAVNToit,  and  PAtrEsoK,  J».  concur- 
red. 

Rule  refused. 
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1834. 

Robins  v,  Cbksswell. 

A  Rule  had  b^en  obtained  under  the  compulaory  cfaiiite  To  authorizd  a 
in  the  Lords'  Act  {33  Geo.  8,  c.  5,)  to  bring  up  thede-  briS'upl|'ai„. 
fendant  that  he  might  deliver  into  Court  a  schedule  of  his  solvent  under 
estate  and  effects,  and  duly  assign  the  same,  for  the  benefit  ^ory  clause  in 
of  the  plaintiff  and  all  persons  at  whose  suit  ha  m^bt  be  f\^^^J?'^' 
charged  in  execution.    The  defendant  was  brougbt  up  en  Act,}  the  debt^ 
the  9tb  November,  having  been  charged  in  eaecutiM  tt  ^'^'[or^hich 
tbe  suit  of  the  plaintiff  Robim^  for  253/.  55.,  with  intereal  the  insolvent 
on  «5(W.  from  the  19th  November,  1830,  to  the  day  of  ^eSif,  *° 
payment,  and   l6s.  for  writ,  besides  &c.     The  l6lh  sec-  ™"»'  ^  ^^^^^ 
tion  of  the  32  Geo.  2,  c.  28,  enacts,  that  if  any  prisoner 
"  charged  in  execution  for  any  debt  or  damages  not  ex* 
ceeding  the  sum  of  one  hundred  pounds,  besides  costs  of 
suit,  shall  not  make  satisfaction  "  to  his  creditors,  he  may 
be  brought  up  and  compelled  to  assign  his  etlate.  and 
effects.     By  the  33  Geo,  3,  cap.  5,  sec.  2,  every  creditor 
at  whose  suit  '*  any  debtor  shall  be  charged  in  execution 
of  any  sum  or  sums  of  money  not  exceeding  three  hundred 
pounds,  shall  have  such  remedy,  by  compelling  such  debtor 
to  deliver  up  his  or  her  estate  and  effects  for  the  benefit  of 
his  or  her  creditors,  as  is  provided  by  the  32  Geo,  2,  c.  28, 
in  cases  where  the  sum  for  which  such  debtor  shall  be  in 
execution  does  not  exceed  100/.'^ 

A.  V.  Richards,  on  behalf  of  the  defendant,  contended 
that  the  proceedings  were  irregular,  inasmuch  as  the  debt, 
costs,  and  intel'est,  together,  exceeded  300/. 

W.  H.  Watson,  contrd,  contended  that  the  interest  could 
not  be  taken  into  account,  as  no  interest  was  payable  on 
any  writ  of  execution  except  an  elegit,  and  the  plaintiff 
was  ready  to  waive  his  claim  to  interest ; — That  the  costs 
ought  also  to  be  excluded  from  the  calculatiou«  as  the  true 
construction  of  tbe  33  Geo.  3  was^  that  the  3001.  menlioneif 
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1834.        in  that  statute  was  merely  substituted  for  the  100/.  in  the 

^^^^      32  Geo.  2;  and  that  by  that  statute  the  debt  was  to  be 

V.  calculated,  exclusively  of  the  costs  of  suit.     [Patieson,  J. 

Ceesswell;  If  j|jg  piaintiflF  chooses  to  indorse  bis  writ  for  interest,  he 

must  take  the  consequences.] 

By  the  Court  (a). — The  words  *'  besides  costs  of  suit" 
being  omitted  in  33  Geo.  3,  c.  5,  it  is  necessary,  in  order 
to  bring  a  party  within  the  statute,  that  he  should  be 
charged  in  execution  for  a  debt  which,  including  the  costs, 
is  under  300/. 

Rule  discharged. 

(a)  Taunlm,  J,,  PaUeson,  J.,  and  Williams,  J.^Lord  Denman,  C  J. 
was  not  in  court. 


Dob  d.  Pahker  and  others  v.  Gregory. 

A  wrongful      £iJECTMENT  for  a  house  and  land,  &c.  at  Arlingham, 
S^TOMwSon     ^^  ^^^  demise  of  parties  claiming   as   heirs   of  Thomas 

for  twenty        Rogers,  tried  before  Alderson,  B.,  at  the  last  Gloucester- 
veara  after  the    i  • 
expiration  of     8hire  assizes. 

^ti^e,  under        3  July,  1722.   T.  Rogers  devised  the  Arlingham  estate, 

nant  lawfully  after  several  other  limitations   for  life,    to  Nathaniel  T. 

entered,  con-  Jiggg^g  for  life,  remainder  to  William  Rogers,  the  son  of 

an  adveraepot'  Samuel  Rogers,  in  tail  male,  remainder  to  the  right  heirs  of 

undeTthe  Ite-*  ^®   devisor,  with   power  of  jointuring  to  the  successive 

tute  of  limita-  tenants  for  life. 
ba"?o  an"    *       1797.  By  a  deed  of  this  date,  Nathaniel  T.  Rogers,  being 

en^,  or  to  an  tenant  for  life  in  possession,  settled  tlie  Arlingham  estate 
action  of  eject-        ,..-,-         ^     t      i-r     .  -.  .  ,       , 

ment.  on  his  Wife  Mary,  for  her  life,  by  way  of  jointure,  under  the 

As,  where     power, 
husband  of       *^  * 

tenant  for  life        1798.  Nathaniel  T.  Rogers  dying,  his  wife,  Mary  Rogers^ 
holds  over 
twenty  years  after  her  decease. 

A  fine  Could  be  levied  only  by  a  person  having  the  freehold  either  by  right  or  by  wrong. 

Devise  to  A,  for  life;  rediainder  to  B.  in  tau  inaU,  Daring  ^.'s  fife,  B,  dies,  leaving 
a  daughter,  C.,  if^ho  aUo,  during  the  life  of  A.^  dies;  leaving  a  son,  D,  A.  dies.  JD. 
tannot  take. 
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entered  into  possession;  and  in  1799  she  married  Charles 
Vale,  who,  from  that  time  until  her  death,  occupied  with 
her. 

1812.  Mary  Vale,  late  liogen,  died,  and  Charles  Vale 
continued  in  the  occupation  until  his  death  in  1832. 

From  the  time  of  the  death  of  Charles  Vale,  the  defend- 
ant has  occupied  the  premises ;  but  it  was  not  shewn  in 
what  character  he  claimed. 

Before  1812,  WiUiam  Rogers^  the  entailee,  died,  leaving 
a  daughter,  Susannah,  who  also  died  before  1812,  leaving  a 
son,  WiUiam  Rogers. 

1814.  William  Rogers,  the  grandson  of  the  entailee,  died 
without  issue. 

This  action  was  commenced  more  than  twenty  years 
after  the  death  of  Mary  Rogers,  in  1812,  but  less  than 
twenty  years  after  the  death  of  William  Rogers,  in  1814. 

The  defendants  gave  in  evidence  a  fine  with  proclama- 
tions! levied  in  1810  by  Charles  and  Mary  Vale,  which  did 
not  comprise  the  whole  of  the  property ;  and  they  rested 
their  defence  upon  two  grounds — first,  possession  for  more 
than  twenty  years  since  the  death  of  Mrs.  Vale,  in  1812;— 
and  secondly,  the  fine. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the 
possession  was  not  adverse,  and  that  therefore  the  fine  had 
no  operation,  nor  was  the  statute  of  limitations  a  bar  to 
the  plaintiff,  even  supposing  his  lessor's  right  to  have  ac- 
crued in  1812.  It  was  also  insisted  that  the  period  of 
twenty  years  must  be  calculated  from  the  death,  in  1814, 
of  William  Rogers,  who,  it  was  contended,  filled  the  cha« 
racter  of  '*  heir  male  of  William  Rogers,  the  son  of  Samuel 
Rogers,''  at  the  death  of  Mary  Rogers,  in  1812.  The 
learned  judge  was,  however,  of  opinion  that  there  had 
been  an  adverse  possession  ever  since  the  year  1812,  and 
that  therefore  the  right  of  entry  was  barred  by  the  statute 
of  limitations.  His  lordship  on  this  ground  directed  that 
the  plaintiff  should  be  nonsuited,  but  gave  leave  to  move  to 
set  that  nonsuit  aside,  and  to  enter  a  verdict  for  the  plaintiff* 
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1894.  Tatfourdf  Serjt.,  now  moved  accordingly. 

^^^^  I-  Assuming  that  the  plaintiff's  title  accrued  in  1BI2,  on 

Fabkbr       ^^^  death  of  Mrs.  Vale,  the  first  question  is,  whether  the 
^    ^*  dtim  was  barred  by  the  statute  of  limitations.    That  de- 

pends  upon  the  circumstance  whether  the  ))0sse8stt>n  of 
Mr.  f^ale,  subsequently  to  1812^  was  adverse;  because  if 
the  possession  be  not  adverse,  the  statute  has  nt>  effect* 
[Taunton,  J.  There  are  many  cases  in  which  the  statute  of 
llmittitbiis  will  run,  notwithstanding  that  the  possession  is 
noi  mlvefse.']  In  Rending  v.  Ramterne{ik)  it  is  laid  down, 
that  the  statute  of  limitations  is  no  bur  to  an  ejectmeMt, 
ilnlesi  the  lessor  of  the  plaintiff,  or  some  one  under  whom 
he  claims,  has  been  actually  disseised, — and  that  it  i»  kidt 
necessarily  a  disseisin  to  take  the  profits  of  tffi  estate  wkh- 
out  right.  [Tittinton,  J.  lite  text  in  Salkeid  iti— Actually 
ousted  or  disseised.]  In  this  case  there  was  no  disseisin  or 
ouster  bf  the  party  entitled,  ds  Mr.  Fnte  originally  entered 
rightfully,  and  only  continued  in  possession  wit>ngfully.  In 
Doe  V.  Perkins  (b)  it  was  held,  that  In  order  to  constitute  a 
title  by  disseisin,  there  must  be  a  wrongful  entry,  and  that  a 
mere  wrongful  continnanee  in  possession,  where  the  original 
entry  was  lawful,  was  not  a  disseisin,  ffillittms  v.  Tkomas{t) 
establishes  the  same  position. 

IF.  WilUani  Rogers,  the  grandson,  lived  until  Within 
twenty  years  of  the  commencement  of  this  action. 

Upon  the  death  of  Mrs.  Vale,  William  Rogers,  the  sou 
of  Susannah  Rogers,  was  entitled  to  the  estate  in  tail  male. 
Until  his  death,  therefore,  the  reversion  of  the  heirs  of  the 
testator  did  not  vest  in  possession.  [Taunton,  J.  The 
estate  was  limited  to  William,  the  son  of  Samuel  Rogers^ 
in  tail  male*  How  could  William  Rogers,  the  soti  of  SusaH'' 
nmh,  claim  through  a  female  ?]  William  Rogers  answered 
the  description  of  heir  male  at  the  time  of  the  death  of 
JIfft*  Fate.  [Per  Curiam,  William  Rogers  could  not  claim 
through  a  female.] 

(fl)  2  Lord  Rnyra.  830;  1  Salk.  (6)  3  Maule  &  Selw.  275. 

S4<;  Redding  v.  Roj/ston,  1  Com.         (e)  13  £a6t,  141. 
Rep.  193. 


V. 
OfeMORY. 
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III»  There  is  one  other  question  arising  out  of  this  trial.        1^34. 
The  fine  levied  by  Mrs.  Vale  was  a  fine  levied  by  a  Jointress,     ^""JT^ 
and  was  therefore  altogether  void.     [Lord  Dentnan.  C.J.      Pabkeii 
There  has  been  an  adverse  possession,  though  not  such  an 
adverse  possession  at  amounts  to  a  ditmrin*     Taunion,  J. 
In  Doe  V.  Perkins  the  question  was  as  to  the  operation  of 
the  statute  of  lines.   A  party,  to  levy  a  fine,  must  be  in  pos- 
session of  the  freehold,  by  right  or  by  wrong ;  and  where  a 
person  comes  in  by  right,  there  must  be  a  disseisin  before 
a  Uranger  ean  effectually  levy  a  fine.    There  it  was  held, 
that  there  had  l>een  no  disseisin  or  wrongful  entry;  but 
that  case  does  not  apply  lo  the  present.] 

Lord  Dbuman,  C.  J.— We  will  consider  the  first  ques- 
tion which  has  been  presented  to  the  consideration  of  the 

Court. 

Cur.  adv.  vuU. 

Lord  Dbnmav,  C.  J.|  in  the  course  of  the  term,  delU 
veied  the  judgment  of  the  Court  as  follows  1 

The  other  points  moved  by  my  brother  Talfourd  were 
disposed  of  by  the  Court ;  but  we  wished  to  consider  whe- 
ther be  was  entitled  to  a  rule  on  the  ground  that  there  had 
been  no  adoerm  poHtmon  for  twenty  years.  The  fact  was, 
that  the  defendant  and  Vbls  had  been  in  possession  for  a 
bnger  perbd,  from  the  death  of  VdUn  wife  |  but  Vale  came 
in  originally  in  his  wife's  right,  and  had  not  directly  ousted 
the  rightful  owner,  but  merely  continued  where  he  was,  to 
the  exdaaion  of  that  owner.  A  case  of  Reading  v.  Raw^ 
tieme  wsa  mentioned ;  but  in  that  case,  though  an  actual 
disseisin  is  declared  necessary,  those  words  must  be  taken 
with  reference  to  the  subject*matter,  and  are  there  oontra- 
distinguiahed  from  the  mere  perception  of  rents  and  profits 
in  the  case  of  joint^tenants.  But  in  Dm  d.  Burreli  v. 
Perkiiu,  the  Court  was  of  opinion  that  a  fine  levied  by  a 
person  who  was  in  possession,  under  the  same  circum* 
I  aa  the  defendant  here,  operated  nothing,  because 


CASES  IN  THE  KIN6*B  BENCH, 

he  came  in  by  title,  and  had  no  freehold  by  disseisin;  and 
it  was  argued  that  here  Vale  was  also  to  be  considered  as 
having  entered  rightfully,  and  as  having  committed  no  dis» 
seisin.  We  are  however  of  opinion,  that  though  this  may 
be  so  for  the  purpose  of  avoiding  a  fine,  it  cannot  prevent 
Vale* A  possession  from  being  wrongful  from  the  very  hour 
when  his  interest  expired  by  his  wife's  death.  It  is  clear 
that  he  might  have  been  immediately  turned  out  by  eject- 
ment We  think  therefore  that  the  continuing  this  posses* 
sion  by  Vale  and  the  defendant,  for  twenty  years,  entitles 
the  defendant  to  the  protection  of  the  statute  of  limitations, 
and  that  this  action  has  been  brought  too  late. 

Rule  refused* 


£x  parte  the  Inhabitants  of  Carlton  High  Dale. 

The  Court  will  JoLhEXA'NDER  moved  for  a  mandamus  to  the  justices 
mwiSmus  re-  ^^  ^^^  ^oiih  Riding  of  the  county  of  York,  in  sessions 
i|air|ng  the  assembled,  and  to  their  clerk  of  the  peace,  commanding  them 
iionno^diroct  ^^  **™  ^^  P"*  ^^  ^^^^  *  bond,  given  to  the  clerk  of  the  peace 
the  putting  in  ^y  the  high  constable  of  a  wapentake  within  the  riding,  for 
given  by  a       the  due  performance  of  his  duty  as  high  constable. 

high  constable  j^  jgfiS,  the  Court  of  Quarter  Sessions  directed  the 
for  the  due  ,  „         ^  ,.  .  , 

performance     county  rate  to  be  collected  accordmg  to  a  certam  scale ; 

for  die"^^'"'  but  the  high  constable  disobeyed  that  order,  and  has  ever 

of  procuring     since  collected  the  rate  according  to  a  scale  of  his  own. 

mrat  *toT       '^^^  result  has  been,  that  the  inhabitants  of  Carlton  High 

parish  upon      Dale  have,  during  the  intervening  period,  paid  upwards  of 

constable  hu   300/.  more  than  the  legal  rate.    Upon  the  circumstance 

levied  exces-  being  discovered,  an  application  was  made  to  the  quarter 
sive  rates  in  ®  '  '^^  ^ 

disobedience     sessions,  to  enforce  the  bond,  and  out  of  its  proceeds  to 

of  an  order  of  jeJmbQrge  the  inhabitants.  A  discussion  arose,  but,  ulti- 
sessions. 

mately,  the  Court  resolved  not  to  enforce  it.    The  object 

of  the  present  application  is  to  compel  them  to  do  so. 

By  the  12  Geo.  2,  c.  29*  for  the  more  easy  assessing  and 
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collecting  the  county  rates,  the  sessions  are  empowered  to        1834. 

make  one  seneral  rate  or  assessment  in  lieu  of  the  separate      ^^T^^^ 
.    .  '^    .  Ex  parte 

and  distinct  rates  that  were  previously  laid  ;  and  the  high  inhabitants  of 

constable  is  empowered  to  receive  the  proportion  payable  by  xi  n^LE 
each  parish,  from  the  churchwardens  and  overseers.  In  case 
of  his  neglect  or  refusal  to  demand  and  levy  in  the  mode 
there  prescribed,  the  sessions  have  power  to  commit  him 
to  prison.  By  the  55  Geo.  3,  c.  5 1 ,  passed  to  amend  the 
act  last  cited,  the  justices  in  sessions  assembled  are  em- 
powered to  make  a  fair  and  equal  county  rate  (whenever 
circumstances  appear  to  require  it),  according  to  a  certain 
pound-rate  to  be  from  time  to  time  fixed  and  publicly  de« 
dared  by  them.  They  are  also,  by  section  19^  authorized 
and  empowered  to  take  good  and  sufficient  security  from 
the  high  constables  employed  in  collecting  and  levying  the 
rates.  The  bond  in  question  was  the  security  taken  under 
the  latter  statute;  and  it  is  submitted  that  it  has  been 
forfeited,  and  ought  to  be  put  in  suit  for  the  benefit  of 
the  inhabitants  of  Carlton  High  Dale.  [Williams^  J.  Has 
there  been  any  request  to  the  clerk  of  the  peace  to  enforce 
the  bond  f  Non  constat,  but  that  the  clerk  of  the  peace 
will  put  it  in  force.]  The  affidavits  do  not  state  such  a 
request  (n). 

By  the  Coubt.*— Then  the  application  is  premature. 

Alexander^  on  a  subsequent  day^  renewed  the  applica- 
tion«  upon  an  affidavit  that  the  clerk  of  the  peace  had,  on 
demand,  refused  to  put  the  bond  in  force.  [Taunton,  J. 
What  act  of  parliament  imposes  this  duty  on  the  county  ?] 
There  is  no  duty  expressly  imposed  by  act  of  parliament, 
but  there  is  a  duty  by  necessary  implication.    Unless  this 

(a)  Qumrtf  whether  the  inhabit-  peace  would  not  have  been  h<mnd 

ants  of  Cariton  High  Dale  should  to  sue, — as  haying  taken  the  obliga- 

not  have  oflered  to  indemnify  the  tion  in  trust  for  the  parties  wlio 

clerk  of  the  peace;  and  whether,  sliould    be  damnified  by  the  inis- 

opon  sach  offer,  the  clerk  of  the  conduct  of  the  high  constable? 

VOL.  IV.  Y 
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1834.         bond  can  be  put  in  suit,  it  is  worse  than  useless,  since  it 

"^^^^^      holds  out  a  delusive  remedy.     The  same  afct  which  directs 

Inhabitants  of  ^^i*  bond  to  be  taken,  necessarily  presupposes  it  to  be 

Carlton      available.    If  it  be  not  so,  the  inhabitants  of  the  district 
UlOH  Dalb* 

are  without  redress.  They  cannot  appeal^  either  under 
the  12th  section  of  12  Geo.  2,  c.  29;  or  tlie  14th  section 
of  55  G&}^  3,  c.  51 ;  for  neither  of  those  clauses  contem* 
plates  a  case  like  the  present.  Nor  can  they  indmdually 
bring  an  action  against  the  high  constable^  so  as  to  obtain 
complete  redress,  inasmuch  as  the  statute  of  limitations 
would  be  an  answer  to  a  part  of  their  demand.  Indeed 
it  may  be  doubted  whether  such  an  action  is  maintainable 
at  all.  The  case  therefore  falls  within  the  established  rulet 
that,  where  there  is  a  wrong  without  a  specific  remedy, 
this  Court  will  interfere  by  mandamus.  [TautUon^i.  Sup- 
pose  the  plaintiif  nonsuited  in  such  action,  who  is  to  pay 
the  costs  ?]  They  may  be  paid  out  of  the  county  rates* 
In  Bex  V.  The  Inhabitants  of  Essex  {a\  it  was  decided 
that,  if  a  fine  be  imposed  on  a  county  which  the  justices 
at  sessions  think  illegal,  they  may  defray,  out  of  the  couniy 
stocky  the  expenses  of  litigating  the  question.  The  lad* 
guage  of  Lord  Kenyon  there  extends  the  literal  force  of 
the  decision.  He  states  generally  that  "  wherever  a  duty 
is  imposed  on  a  county,  and  where  costs  incidentally  and 
necessarily  arise  in  questioning  the  propriety  of  acts  done 
to  enforce  that  duty,  the  magistrates,  who  have  the  super- 
intendence over  the  county  purse,  have  necessarily  a  right 
to  defray  such  expenses  out  of  the  county  purse."  Inde- 
pendently of  that  authority,  the  6th  section  of  12  Geo*  2, 
c.  29,  shews  that  the  county  rates  are  liable  to  the  sug^ 
gested  costs.  The  justices  at  sessions  are  thereby  em- 
powered to  apply  the  rates  "  for  the  uses  and  the  pur- 
poses of  the  said  recited  acts,  and  for  any  other  uses  and 
purposes  to  which  the  public  stock  of  any  county,  city, 
riding,  division,  or  liberty,  is  or  shall  be  applicable  by  law." 

(fl)  4T.R.^9l. 
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The  present  purpose  is  as  much  witliin  the  spirit  of  that        i8S4. 
clause  (which,  accQrdins  to  BuUer,  J.  in  the  case  cited,      ^"^^^^^^^ 
ought  to  receive  a  liberal  construction),  as  the  purpose  inhabitants  of 
which  gave  rise  to  the  decision  in  Hex  v.  The  Lihabitanti  S'^^^J^* 
of  Essex,    [Taunian,  J.  There,  the  judge  of  assize  had 
fined   the  county,  and  the  whole  county  were  interested. 
The  objection  here  is,  that  there  is  no  duty  on  the  county. 
PatiesoH,  J.  You  want  to  tax  the  county  for  the  benefit  of 
a  few  individuals.] 

Lord  Dbnman,  C.  J. — We  cannot  order  the  magistrates 
in  sesaioas  to  do  that  which  may  occasion  costs,  for  which 
they  have  no  means  of  reimbursing  themselves. 

Per  Cur.  Rule  refused  (cr).   . 

(a)  The  55  Geo,  3,  c.  51,  s.  19,  whoever  he  miglit  be,  were  eunif 

is  silent  as  to  the  party  to  whom  peiiable  to  sue  by  an  order  of  ses- 

the  secarity  shall  be  given.    Here,  sions,  the  mandamus  pra^red  for 

it  appears   to  have  been  in  the  would  be  to  require  the  justices 

form  of  a  bond  to  the  clerk  of  the  to  do  a  nugatory  act.     Vide  tupri, 

peace.     But  noless  the  .  obligee,  S\S,  noU ;  pots,  594. 


Burton  v.  Plummer. 

Assumpsit  to  recover  the  balance  of  an  account.    The  Held,  that  a 

cause  was  tried  before  the  Secondary  of  London^  by  virtue  refresh  liis 

of  a  writ  of  trial.    The  only  witness  examined  was  the  "V®"*??  ^.^ 

*  .        I  .  ^^  dehvenes 

clerk  to  the  plaintiff,  who«  after  refreshmg  his  memory  by  of  goods,  by 

entries  made  in  his  master's  ledger,  swore  to  the  delivery  of  JriLsmade fn' 

a  quantity  of  goods.     Upon  cross-examination  the  witness  his  presence 

ltated|  that  the  entries  in  the  ledger  were  not  made  at  the  in  a^edger/*^* 

time  when  the  goods  were  delivered,  nor  made  by  the  wit-  f">m  entriw 

ness  himself,  but  by  the  plaintiff.     He  further  stated,  that  clerk  in  a 

at  the  time  of  the  delivery  of  the  goods,  he  made  an  entry  ^**.'®  book,-- 

'    ^  .  sucti  entries  in 

the  ledger 
having  been  checked  bjf  the  clerk  while  the  facts  were  fresh  in  his  recollection|— and 
that  the  waste  book  need  not  be  produced. 
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1834.  of  such  delivery  iii  the  ticket  or  waste  book  (which  was  not 
produced)  as  to  the  weight  only  of  the  goods;  that  on  the 
same  day  the  entries  were  copied  out  of  the  ticket  or  waste 
book  into  the  ledger  by  the  plaintiff,  in  the  presence  of  the 
witness^  and  the  price  added;  that  the  witness  checked 
them  on  the  same  day,  and  saw  that  they  were  correct;  that 
the  entries  in  the  ledger  were  made  after  the  goods  had 
gone  out,  but  at  a  time  when  the  witness  bad  a  perfect  re- 
collection of  the  several  items.  The  witness  being  unable 
to  prove  the  delivery  of  any  goods  without  looking  at  the 
ledger,  the  Secondary  refused  to  receive  his  evidence,  and 
stated,  that  unless  the  plaintiff  consented  to  be  nonsuited, 
he  must  direct  the  jury  to  find  a  verdict  for  the  defendant. 
The  plaintiff  consented  to  be  nonsuited.  In  the  early  part 
of  the  term,  Erie  obtained  a  rule  nisi  to  set  that  nonsuit 
aside,  and  for  a  new  trial. 

W,  H.  Watson  now  shewed  cause.  The  waste  book  in 
which  the  entry  was  originally  made  by  the  witness  was  not 
produced.  The  entry  in  the  ledger  was  merely  a  copy 
from  the  waste  book,  and  was  not  made  by  the  witness. 
It  is  clearly  established  that  a  witness  cannot  refresh  bis 
memory  by  means  of  a  copy  of  a  memorandum  made  even 
by  himself.  In  Jones  v.  Stroud  and  wife  (a),  which  was  an 
action  for  slander,  the  witness  who  proved  the  words^  read 
them  from  a  paper  which  he  acknowledged  to  be  a  copy  of 
an  original  memorandum.  He  said  that  he  made  the  me* 
morandum  very  near  the  time  when  the  words  were  spoken, 
and  the  copy  about  six  months  after.  The  original  paper 
could  not  be  found.  Best,  C.  J.  held  that  the  witness  had 
no  right  to  refresh  his  memory  by  a  copy.  Doe  d.  Church 
V.  Perkins  {b)  also  determined  that  a  witness  cannot  refresh 
his  memory  by  means  of  a  copy  of  a  memorandum. 

Erie,  in  support  of  the  rule.  A  witness  may,  for  the 
purpose  of  refreshing  his  memory,  refer  to  entries  in  a  book^ 

(a)  9  Carr.  &  Payne,  196.  (b)  8  T.  R.  749,  ante,  305. 
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although  he  did  not  write  them  himself,  provided  he  exa- 
mined the  entries  in  that  book  from  time  to  time,  after  they 
were  written,  and  whilst  the  facts  were  fresh  in. his. recol- 
lection. For  this,  JBurrough  v.  Martin  (a)  is  an  authority. 
In  Henry  v.  Lee  (b),  it  was  determined  that  a  witness  may 
refresh  his  memory  from  a  document  not  written  by  him- 
self. [PattesofifJ.  Are  not  those  cases  distinguishable,  on 
the  ground  that  there  the  witness  had  not  made  any  entry 
himself?]  The  witness  in  this  case  refreshed  his  memory 
by  the  same  sort  of  memorandum  as  that  with  which  La- 
roche  refreshed  his  memory  in  the  Duchess  of  Kwgston*a 
case(c).  In  Tanner  v.  Taylor,  (which  is  cited  in  Doev. 
Periins,)  the  witness  attempted  to  refresh  his  memory  from 
a  copy  of  the  day-book,  and  it  was  said,  that  ''  if  he  could 
swear  positively  to  the  delivery  from  recollection,  and  the 
paper  was  only  to  refresh  bis  memory,  he  might  make  use 
of  it."  [Patteson,  J.  If  the  witness  could  swear  to  the 
delivery  from  recollection,  I  do  not  see  how  he  could  tvant 
the  memorandum.  Doe  v.  Perkitis  only  decided  that  the 
original  memorandum  must  be  produced.]  Tanner  v.  loy- 
lor  is  merely  cited  to  shew,  that  under  certain  circumstances 
a  witness  may  refer  to  a  memorandum  made  by  another. 
[Taunton,  J.  The  memorandum  must  carry  about  it  some 
naarks  of  atUhenticityJ]  The  entry  in  the  ledger  was  in 
fact  an  original  memorandum,  and  not  a  copy  from  the 
waste  book.  The  entry  in  the  ledger  being  written  in  the 
presence  of  the  witness,  and  afterwards  checked  by. him, 
was  as  authentic  as  if  it  had  been  made  by.  him. 


3 17 

1834. 

Burton 

v. 

Plummer. 


Lord  Dbnman,  C.  J. — It  is  quite  clear  that  the  Secon- 
dary was  mistaken.  The  book  referred  to  was  not  a  copy. 
It  contained  an  entry,  made  in  the  presence  of  the  witness, 
stating  a  fact  which  had  occurred  so  recently,  that  the  wit- 
ness could  not  be  mistaken  as  to  the  accuracy  of  such 
statement.  He  might  therefore  look  at  the  entry  to  refresh 
his  memory. 


(a)  2  Campb.  119. 
{b)  %  Chitty's  Rep..l94. 


(c)    n   State  Trials,  965;   90 
Uoweirs  State  Trials,  355. 
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Taunton,  J. — It  appears  that  the  witness,  on  this  and 
every  other  evening,  read  over  the  entry  in  the  ledger  with 
the  original  entry»  and  checked  it.  If  he  did  that,  the  entry 
read  by  him  was  the  saine  as  if  he  had  made  it  himself. 

Pattkson,  J. — On  the  last  ground,  I  concur,  I  pro- 
test, however,  against  the  doctrine,  that  a  copy  of  a  memo* 
raudum,  made  by  a  witness,  may  be  made  use  of  to  refresh 
his  memory.  The  rule  that  the  best  evidence  must  be  pro> 
duced,  applies  to  a  memorandum  to  refresh  the  memory 
of  a  witness  as  well  as  to  every  thing  else. 

Rule  absolute  (a), 
(a)  See  Maugham  v.  Hubbard^  S  M.  &  R.  5;  8  B.  It  C.  14. 


Ad  annuity 
deed,  the 
memorial  of 
which  does 
not  set  forth 
with  precision 
the  form  in 
wliich  the  con- 
sideration was 
paid,  is  void. 

The  inaccu- 
racy of  a  state- 
ment in  the 
memorial  may 
be  brought  be- 
fore the  Court 
by  affidavit^  as 
a  ground  for 
setting  aside 
the  securities. 


Lewis  and  Wife  v.  Hoopeb. 

In  Trinity  term  a  rule  nisi  was  obtained  by  Humfrey,  to 
set  aside  an  annuity  deed,  on  two  grounds;  one  of  which 
was,  that  part  of  the  consideration  money  having  been  paid 
in  notes  of  a  provincial  bank,  they  were  falsely  described  in 
the  memorial.  The  memorial  described  this  part  of  the 
consideration  to  have  been  paid  in  notes  of  the  Governor 
and  Company  of  the  Bank  of  England.  The  affidavits  dis- 
closed the  following  circumstances:-— 

Honper,  in  consideration  of  500t,,  by  indenture,  bearing 
date  the  21st  June,  )828,  granted  an  annuity  to  the  plain- 
tiffs of  66/.  195.  7r/.,  for  99  years,  if  J.  L.  (the  wife)  should 
so  long  live.  The  consideration  money  was  not  paid  in 
bank  notes,  but  in  the  following  manner :— -^4/.  in  notes 
of  a  Worcester  bank;  46/.  was  deducted  by  the  attorney 
who  prepared  the  deed,  for  his  charges;  and  for  the 
remaining  4(X)/.  a  note  was  given  by  the  grantee,  payable 
one  week  after  date  at  Messrs.  Curtis,  Robarts  fc  Co.*8> 
which  was  dishonoured;  and  afterwards  a  cheque  for  the 
amount,  on  Berwick  &  Co.,  bankers,  Woreestei*^  was  given 
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aud  duly  paid.  Within  a  }ear  after  the  making  of  the 
indeDture,  the  grantee  repurchased  one-half  of  the  annuity 
for  250/. 

R.  V.  Richards  now  shewed  cause.  This  is  an  applica- 
tion founded  on  the  6th  section  of  53  Geo,  3,  c*  14 1 , 
which  authorizes  this  Court,  in  certain  cases^  to  order  a 
deed,  whereby  an  annuity  is  granted,  to ,  be  cancelled,  and 
the  judgment,  if  any  has  been  entered,  to  be  set  aside. 
This  is  an  application  to  the  ducretion  of  the  Court.  It  is 
made  when  nearly  six  years  have  elapsed,  and  after  a  part 
of  the  annuity  has  been  repurchased  by  the  grantor.  Bar- 
ber V.  Gamaon  {a).  Cook  v.  Tower  (5),  and  Girdlestone  v. 
JUam  (c),  all  establish  that  the  6th  section  gives  the  Court 
a  discretionary  power.  But  if  the  Court  does  set  aside  the 
deed,  they  will  at  all  events  impose  terms.  In  Muoiham  ▼. 
Haw  (d),  the  attorney  for  the  grantor,  at  the  time  of  the 
payment  of  the  consideration  money,  had  kept  an  unrea- 
sonable part  thereof  for  the  expense  of  the  deed;  and  it  was 
held  that  this  was  no  ground  on  which  the  Court  would  set 
aside  ibe  annuity ;  and  in  that  case  it  was  said,  that  the 
time  of  the  statute  of  limitations  having  passed,  gave  the 
parties  a  quieiuM,  Gorton  v.  CkampHejfs  («),  fVilliamiom  v. 
GooU(J),  Henri^  v.  Taylor  (g),  Calton  v.  Porter  {h)s  Jones 
V.  SitberuiUldi  (i),  Finlejf  v.  Gardner  (A),  are  all  cases 
where  tbe  Court  thought  right  to  impose  terms, 

Uuatfrey^  in  support  of  the  rule»  Length  of  time  is  cer* 
taialy  not  a  quietus  to  the  parties,  as  in  Drake  v.  Rogers  (I) 

(a)  4  Bani.&  Alders.  281.  588. 

(b)  1  Tawe.  ST9.  (A)  9  Bing|i.  370;  9  B.  Moore, 

(c)  a  DowL  &  BjL  150;    1     70S. 

Bam.  &  Cressw.  6L  (0  4  Kngh.  26;  13  B.  Moore, 

{d)  rTaant.  596.  113. 

(e)  1  Bingh.  287;  8  B.  Moore,  (fc)  9  Dowl.  &  Ryl.  207:    6 

aoa.  Bam.  &  Cttavr.  105. 

(/)  1  Biogh.  234;  7  B.  Moore,  (/)  2  Brod.  &  Bingh.  19;  4  B. 

319.  Moore,  402. 

(g)  S  Bingh.  177;  10  B.  Moore, 
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1834.  an  annuity  deed  was  set  aside  after  a  lapse  of  eleven  years. 
The  memorial  in  this  case  does  not  truly  set  forth  the 
mode  in  which  the  consideration  money  was  paid ;  and  this 
18  a  fatal  objection  to  the  deed.  The  affidavit  states  that 
the  greater  portion  of  the  consideration  money  was  paid  in 
a  cheque,  and  not  in  Bank  of  England  notes,  as  the  memo- 
rial states.  The  2d  section  enacts  imperatively,  that  if  the 
consideration  is  not  truly  stated,  the  deed  shall  be  void ; 
Faircloth  v.  Gurney  (a).  [Lord  Defimau,  C.  J.  Your  affi- 
davit here  states  that  the  consideration  money  is  falsely  set 
forth.  There  the  deed  shewed  it.]  The  intention  of  the 
Annuity  Act  would  be  completely  frustrated,  unless  this 
was  allowed  to  be  shewn  by  affidavit.  The  most  fraudu- 
lent transaction  might  otherwise  be  valid,  as  the  parties 
would  only  have  to  make  the  deed  correspond  with  the 
memorial.  In  Mouys  v.  Leake  {b),  the  falsehood  of  the 
statement  in  the  memorial  must  have  appeared  by  affidavit. 

Lord  Dbnman,  C.  J. — The  2d  section  of  the  Annuity 
Act  of  53  Geo.  3,  c.  141,  requires  that  within  thirty  days 
after  the  execution  of  ever}'  deed,  whereby  any  annuity  shall 
be  granted  for  one  or  more  life  or  lives^  or  for  any  terpi  of 
years  or  greater  estate  determinable  on  a  life  or  lives,  a 
memorial — of  the  date  of  the  deed,  of  the  names  of  the  par- 
ties and  witnesses  thereto^  of  the  person  or  persons  for 
whose  life  or  lives  such  annuity  shall  be  granted,  and  of  the 
person  or  persons  by  whom  the  same  is  to  be  beneficially 
received,  the  pecuniary  consideration  or  considerations  for 
granting  the  same,  and  the  annual  sum  to  be  paid,  shall  be 
inrolled  in  the  High  Court  of  Chancery,  in  the  form  and 
to  the  effect  following,  with  such  alterations  therein  as  the 
nature  and  circumstances  of  any  particular  case  may  rea« 
sonably  require.  The  act  then  gives  a  form,  and  one  of 
the  columns  of  that  form  is  headed,  ^*  The  consideration, 
and  how  paid;**  and  in  the  column  examples  are  put,  which 

(a)  9  Bingh.  622 ;  S  Moore  &  (6)  8  T.  R.  411. 

Scott,  8^2. 


MICHAELMAS  TERM^V  WILL.  IV. 

shew  that  the  legislature  intended  that  the  mode  in  which 
the  consideration  ivas  paid  should  be  set  out  with  exact- 
ness. The  section  then  goes  on  to  declare^  that  if  this  is 
not  done,  the  deed  ''  shall  be  null  and  void  to  all  intents  and 
purposes."  In  a  variety  of  cases  the  Courts  have  held  that 
the  consideration  must  be  set  out  according  to  the  truth, 
and  that  if  this  be  not  done,  the  deed  is  void.  The  sec- 
tion leaves  nothing  to  the  discretion  of  the  Court.  If  the 
section  only  required  that  the  memorial  should  truly  set 
forth  the  consideration  as  stated  in  the  deed,  we  might,  by 
reference  to  the  deed,  ascertain  whether  that  was  done;  but 
the  act  requires  in  general  terms,  that  the  memorial  shall 
state  the  consideration  for  granting  the  annuity;  and  it  is 
impossible  to  ascertain  that  fact  without  having  recourse  to 
affidavits.  If  we  were  to  refuse  to  admit  them  for  this 
purpose,  the  second  section  would  be  virtually  repealed. 


321 


18S4. 


Taunton,  J.>  Patteson,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  absolute. 


Paddon  v.  Bartlett  and  another  (a). 

^ ROWDER,  in  this  term,  had  obtained  a  rule  calling 
upon  Mr.  Hockin,  the  plaintiff's  attorney,  to  shew  cause 
why  he  should  not  deliver  over  to  Messrs.  Egan  and  Water- 
man,the  defendants'  attorneys,  the  postea  in  this  cause,  and 
why  he  should  not  pay  the  costs  of  this  application  (6). — 


(a)  This  case  was  determined 
on  the  toit  day  of  term,  contrary  to 
the  rule  not  to  hear  matters  o(  Ittw 
on  the  last  day  of  term. 

(6)  Quere,  whether  the  rule 
should  not  have  been,-^to  amend 


the  postea  according  to  the  learned 
judge's  notes,  by  entering  a  verdict 
for  the  defendants  upon  so  much 
of  the  second  issue  as  related  to 
the  first  9i  years,  or  to  the  first  14 
years  of  the  term. 


part  of  the  1420/.  had  accrued  before  the  assignment ;  verdict  for  the 
the  first  issue,  and  for  the  defendant  upon  the  second :— Held,  that  the 
entitled  to  the  postea  (c). 

(c)  Ttd$  iamm  jMit,  3S4  note  (6). 


To  debt  for  20 
years'  rent,  at 
80/.  a  year, 
upon  a  lease, 
the  defendant 
pleaded  the 
statute  of 
limitations; 
and  further 
as  to  1420/., 
part  of  the  de- 
mand, that  17i 
years  ago  the 

Slaintiff  by 
eed  assigned 
his  reversion, 
and  that  no 

Slaintiff  upon 
efendant  was 
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1834.  The  rule  was  obtained  upon  an  aflMavit,  which  stated  that 
the  declaration  was  in  debt  for  iQOOl*,  being  20  years'  rent  at 
dOL  a  year,  upon  an  indenture  of  lease  dated  2nd  Febraary 
1812,  whereby  the  plaintiff  demised  to  the  defendant  for 
21  years ;  that  the  defendants  pleaded,  first,  non  est  factum ; 
secondly,  actio  non  accrevit  infra  sex  annoa ;  and  thirdly,  as 
to  1420/.  part  of  the  rent  for  the  space  of  172  y^^^  ending 
2ad  February^  1833,— that  the  plaintiff,  by  indenture  of 
dOth  June,  1815,  had  assigned  all  his  esUte  and  interest  m 
the  demised  premises  to  certain  persons,  and  that  no  part  of 
the  1420/.  became  due  from  the  defendants  to  the  plaintiff  at 
any  time  before  the  day  and  year  lastmentioned;  that  the  plain* 
tiff  replied  to  the  second  plea,  actio  accrevit  infra  sex  amios; 
and  to  the  third,  non  est  factum  (a) ;  that  the  case  was  tried 
before  Lord  Detman,  C.  J.,  at  tlie  last  assises  for  the  county 
of  Devon,  when  a  verdict  was  found  for  the  plaintiff  upon 
the  first  two  issues,  and  for  the  defendants  upon  the  third; — 
that  the  learned  chief  justice  thought  that  the  plaintiff  was 
not  entitled  to  any  damages;  that  Messrs.  Egan  and  Waiet' 
ntai»,afterthefirst  four  days  of  the  term,  applied  to  the  asso- 
ciate for  the  postea,  for  the  purposes  of  enabling  them  to  tax 
the  defendants'  costs,  but  were  informed,  that  the  postea 
had  been  delivered  to  Mr,  Hockin,  the  plaiutiS^s  attorney ; 
that  they  then  wrote  to  Mr.  Hockin,  giving  him  notice  that 
if  the  postea  was  not  returned  in  the  course  of  the  day  to  the 
associate,  or  sent  to  their  oflice,  they  should  make  an  appli- 
cation to  the  Court  upon  the  subject;  that  on  the  same  day, 
they  gave  notice  of  taxation,  and  that  taxation  was  attended  by 
Mr.  Hockin,  who  produced  the  postea  with  a  verdict  indorsed 
for  ISOL  (6)  debty  damages  U«,  coats  40«. ;  but  that  the 

(a)  If  the  plea  had  stated  an  aa>  Plaadiiig,  Sd  edit,  iga,  198. 
ligQioant  by  the  i^aianCi,  though         (6)  This  iodorsflmeot  appears 

by  deed,   the  repUcatioa   would  to  be  informaL  Upon  the  facts,  as 

have   been  "  non  assi|piaTeraat/'  itaM  in  the  defendantg*  affidamif 

Vide  ante^  vol.  iii.,  50,  note  (e) ;  the  entry  of  the  verdict    should 

Doctflna  Plaeitandi,  961 ;  1  Laiw.  have  been,  lit,  that  the  lease  was 

MS  f    Cemiiiham    v.   Che$fynf    1  the  deedof thedefendants;  second- 

Crompt.  6c  Jerv.  48 ;  Stephen  on  ly>  that  cheaction  did  accrue  within 
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postea  has  not  been  returaed  to  the  associate,  or  sent  to  the         1884. 
office  of  Mesars.  Egan  and  Waterman,  Pai>uo» 

Newmau  ahewed  cause.  The  defendanta  eatablished  their  Baui.«tt. 
defence  to  the  ei(tent  of  part  only  of  the  demand.  The  third 
plea,  (theisaae  raised  upon  which  was  found  for  the  defend<* 
antSy)  appUed  only  to  1420/.;  whereas  the  demaud^as  laid, and 
as  primd  facie  proved  by  the  production  of  the  deed,  was 
1600/*  Upon  the  face  of  the  record  the  plaintiff  liaa  eata- 
blisbed  his  claim  to  the  extent  of  180/«|  being  the  residue  of 
\600L,  after  deducting  ]420/«;  and  consequently  he»  and 
not  the  defendants,  is  entitled  to  the  poatea. 

Crowdtr,  contri.  The  plea  of  the  statute  of  linutatioiis 
denied  any  cause  of  action  within  six  years ;  but  as  it  ap^- 
peered  by  the  productioa  of  the  existing  lease  that  the  rent 
had  been  accruing  annually  during  the  last  six  years,  that  isaue 
was  of  course  found  for  the  plaintiff;  and  had  there  been  no 
other  plea  covering  the  last  six  years  the  verdict  must  have 
been  entered  for  a  debt  to  the  amount  of  tha  rent  for  that 
period,  and  damages  for  the  detention  of  it.  But  the  third 
plea  sets  out  an  assigmnent  of  the  reversion,  I7i  years 
befgc e  its  expiration,  and  the  issue  on  that  plea  was  found 
for  the  defendant ;  consequently  the  result  on  the  whole  re* 
cord  is,  that  the  plaintiff  is  entitled  to  no  damages,  because 
there  was  no  debt  due.    Although  the  plea  of  the  statute  was 


ux  years  ;   thirdly,  that  the  a»igi>»     eonise  woald  bs  for  ths 

ment  was  the  deed  of  the  plaintiff,      to  enter  a  fiodiug  of  It.  damages. 


that  ths  jary  assessed  tbe  Bat  though  the  judgmmi  of  tile 

of  tbe  plaiatiff  at  It.  for  Court,  upoa  tha  fiading,    woald 

tba  dotantioo  of  tha  debt,  t.  e.  aeceseariiy  be-— that  the  plaiatiff 

tao(.,  being  that  portion  of  tba  do  recoTor  tha  som  of  180/.,  parcel 

debrdemauded  which  was  confess-  af  tbe  debt  daQiaoded,«-4t   was 

ad  by  the  third  plea,  and  which  re-  irregular  to  introduce  that  soat 

niainad  unimpagned  bjf  tbe  general  inbotha  /KwAia,— *as  it  would  ferm 

finding  of  the  jury  upon  the  first  no  part  of  tbe  finding  of  tbe  jary, 

and    secmid  issues.      The  jury  any  Bsose  than  in  tha  case  of  an 

wookl  be  boand  in  Uw  to  find  action  of  dabt  oa  bead,  with  do 

umm dansagrs, (pest, 9^4 (a) ;)aad  oChar  pleatban non  est  fiustona. 
as  none  were  proved,  the  proper 
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separately  pleaded  from  the  other  pleas,  the  effect  must  be 
precisely  the  same  as  if  there  had  been  but  ooe  plea,  which 
would  have  run  thus;  as  to  the  first  Uyears,  the  statute  of 
limitations;  and  as  to  the  last  six  years,  the  assignment  of  the 
reversion  17|  years  ago.  The  true  effect  of  finding  in  fa- 
vour of  the  plaintiff  the  issue  on  the  plea  of  the  statute  of 
limitations  is  only  that  he  is  entitled  for  the  last  six  years,  all 
previous  rent  being  covered.  But  by  finding  for  the  de- 
fendants on  the  third  issue,  the  jury  have  found  that  as  to  the 
last  six  years  aild  upwards,  the  plaintiff  is  not  entitled  to  re- 
cover, by  reason  of  the  assignment  of  the  reversion.  Look* 
ing  therefore  at  the  whole  record,  it  will  appear  that  the 
defendants  have  answered  the  claim  for  rent  to  the  whole  ex- 
tent. [Pa//esoif,  J.  Who  entered  the  finding  of  damages?] 
It  is  believed  that  it  was  entered  by  the  plaintiff's  attorney. 
[Taunton^  J.  This  is  an  action  of  debt,  and  therefore  the  <fa- 
mages  entered  are  only  one  shilling;  but  the  associate  alone 
has  a  right  to  do  that.  If  the  entry  of  l5  damages  (a)  wan 
made  by  the  plaintiff's  attorney,  he  has  done  a  thing  equally 
wrong  in  principle  as  if  he  had  entered  1000/.  damages.] 


Lord  Dbnman,  C.  J. — We  are  of  opinion  that  the  rule 
must  be  made  absolute  to  the  full  extent.  The  defendants 
established  their  defence,  and  were  entitled  to  the  postea. 


(a)  Without  R  fiodingof  some 
damages  and  Costs,  the  verdict 
would  have  been  imperfect,  {Ben* 
iham*$  case,  11  Co.  Rep.  56  a.) 
and  before  the  passing  of  6  Geo,  4, 
cap.  50,  the  omission  could  not 
have  been  supplied  by  writ  of  in- 
quiry, as  such  a  proceeding  would 
have  ousted  the  party  of  his  at* 
totfif.  (Ibid.  And  see  Cheyney*s 
coie,  10  Co.  Rep.  118  b ;  Herbert 
V.  Waten,  Carth.  369;  Kynattm 
T.  Afoyor  ^  Shrewsbury^  2  Stra. 
1053;   1  Wms.  Saund.  195  b). 


Rule  absolute  (&)• 

But  as  writs  of  attaint  are  taken 
away  by  that  statute,  sect.  60,  it 
would  seem  that  all  defects  in 
verdicts  may  -now  be  reiliodied  by 
writ  of  inquiry,  without  awarding 
a  venire  de  novo,  (and  thereby  dis^ 
turbing  that  which  is  well  found) 
except  as  to  matters  directed  to 
be  inquired  of  (as  in  replevin  under 
17  Car.  9,  c.  7,)  by  the  jury  im« 
panelled  to  try  the  issue* 

(6)  This  decision  is  probably  in 
accordance  with  the  meriit  of  the 
case,  as  they  were  pmanted  at 
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nitj  prios,  but  it  doesnotseem  to  be 
warranted  by  the  finding  of  the 
jurj,  at  disclosed  by  the  defend- 
ants' aflMavJL  If  upon  the  issue 
joined  on  the  statute  of  limita- 
tions, the  plaintiff  prored  no  ac- 
knowledgment reviving  the  whole 
liability^  the  verdict  on  that  issue 
ought  to  have  been  entered  for  the 
plaintiff  as  to  the  hut  six  yeart^ 
and  OS  to  so  much,  (if  any)  of  the 
by-gone  rent  as  the  defendants  bad 
aekncwledged  within  six  years,— 
and  for  the  defendants  as  to  the 
old  rent  unacknowledged.  If  the 
first  S}  years'  rent  had  been  in  the 
latter  predicament,  the  whole  claim 
would  have  been  barred  by  the 
verdict,  viz.  S^  years  by  the  sta- 
tute of  limitations,  and  17f  years 


by  the  assignment.  On  the  other 
hand,  if  the  plaintiff  proved  a  dis- 
tinct legal  recognition  of  the  whole 
within  six  years,  the  entry  of  the 
verdict  on  the  second  issue  gene- 
rally  for  the  plaintiff,  was  correct ; 
and  in  that  case  the  verdict  upon 
the  last  issue  would  neither  in 
form  nor  in  substance  establish 
any  justification  of  the  non-pay- 
ment of  the  9J  years'  rent  accruing 
due  before  the  assignment;  the 
liability  in  respect  of  which  2} 
years'  rent  was  not  otherwise 
contested  by  the  defendants  than 
by  the  first  plea  and  that  part  of 
the  second  plea  which  applied  to 
the  earliest  portion  uf  the  rent, — 
all  which  was  found  against  them. 


1834. 


MEMORANDA. 

Trinity  Vacation,  and  Michaelmas  Term^  1834* 

Sir  Charles  Christopher  Pepys,  Knt.  His  Majesty^s  Solici- 
tor  Generaf,  was  appointed  to  the  office  of  Master  of  the 
Rolls,  vacant  by  the  death  of  Sir  John  Leach,  Knt. 

He  was  succeeded  in  the  office  of  Solicitor  General  by 
Robert  Mounsey  Rolje,  Esq. 

His  Majesty  was  pleased  to  appoint  William  Erie,  and 
Frederick  Thesiger,  Esqrs,  to  be  his  counsel  learned  in  the 
law;  and  Matthew Davetiport  Hill,  Esq.,  received  a  patent 
of  precedence  to  rank  next  after  Mr.  Thesiger. 

On  a  subsequent  day  in  the  vacation,  his  Majesty  was 
pleased  to  appoint  Cresswell  Cresswell,  Esq.  his  counsel 
learned  in  the  law« 

In  Michaelmas  term,  these  gentlemen  were  respectively 
called  upon  to  take  their  seats  within  the  bar  of  the  several 
Courts. 
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MEMORANDA. 

18S4.5.  Mickaebnas  Vacation,  1834-5. 

Memoranda.  IN  the  course  of  this  vacatioDi  Henry  Lord  Brougham 
resign^  the  offioe  of  Lord  High  Chancellor  of  Great  Bri- 
taio,  and  was  succeeded  by  John  Sii^Uion,  Lord  J^fnd* 
hurstf  who  resigned  the  office  of  Iiord  Chief  Baron. 

Sir  James  Scarlett,  Knt  was  appointed  to  the  office  of 
Lord  Chief  Baron,  and  was  called  to  the  degree  of  the 
Coif,  and  gave  rings  with  the  motto 
'<  Ingonuas  per  Artts^" 

He  was  shortly  afterwards  raised  to  the  dignity  of  the 
Peerage,  by  the  title  of  Baron  Abinger. 

Lord  Plfiiiket  resigned  the  office  of  Lord  High  Chan^ 
cellor  of  Ireland,  and  was  siicoeeded  by  Sir  Edward  Bur^ 
Uiiihaw  Sagden,  Knt. 

Sir  John  Campbell,  Knt.  and  R.  Af.  Rolfi,  Esq.  resigned 
the  offices  of  Atlorney^General  and  Soiioitor-General  to 
his  Majesty,  and  were  succeeded  in  their  respective  offices 
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by  Frederick  Pollock  and   William  Webb  Foiletif  Etqni.       i83i-5. 

who  received  the  honour  of  Knighthood.  .  _  ^^^^ 

Memomoda. 
His  Majesty  was  pleased  to  appoint  Wiliiam  Burge^ 

Daniel  Wakefield,  Henry  John  Shepherd,  Chri$iopher  2'enh 

pie.  Walker  Skirrow,  John  Miller^  C.  H.  Barber^  George 

Spence,  Thomas  Joihua  Piatt,  Fitmrojf  KtUy,   Richard 

ToftH  Kinderslof,    Edward  Jacob,  and  Jama  Wigram, 

Etqrs.  hit  counsel  learned  in  the  law.    They  were  in  the 

course  of  Hilary  term  severally  called  within  the  Bar  of  th^ 

respective  Courts. 

Hilary  Term,  ISS5. 

On  the  night  of  Sunday  the  llth  January »  being  the  day 
previous  to  that  on  which  the  business  of  the  term  com- 
menced, Mr.  Justioe  Taunton  diedi  at  his  house  in  Russell 
Square.  He  was  succeeded  in  his  office  of  one  of  the 
Justices  of  his  Majesty's  Court  of  King's  Bench,  by  John 
Taylor  Coleridge,  Esq«  Serjeant  at  Law,  who  shortly  after- 
wards received  the  honour  of  Knighthood. 

Patteeon,  J»  sat  in  the  Bail  Court  during  this  term« 


DoDsoH  V.  Mackey, 


Assumpsit,  (before  the  new  rules  came  into  opera*  In  a  letter 

tion,)  by  the  drawer  against  the  acceptor  of  two  bills  of  piabtiffwithfn 

exchange  for  50L  each,  falling  due  in  October,  1826,  and  six  years,  the 

January,  1B27.     Pleas:  the  general  issue  and  the  statute  says, <<  I  can 

never  be 
happy  until  I  have  not  only  paid  you  every  thing,  but  all  to  whom  I  owe  money;"  and, 
*'  Your  account  is  quite  correct;  and  Oh!  that  I  were  now  going  to  enclose  vou  the 
amount  of  it/'    Held,  that  this  was  evidence  to  go  to  the  jury  of  an  acknowledgmenr, 
uduoK  the  case  out  of  the  statute  of  limitations. 

Held,  that  such  promise,  accompanied  by  this  expression,  "  It'ts  impossible  to  state 
to  you  what  will  be  done  in  my  affairs  at  present;  ic  is  diffieult  to  know  what  will  be 
best,  bat  immediately,  it  is  settled,  you  shall  be  informed;"  isaii  absolute  unconditional 
promise,  and  not  a  qualified  or  conditional  promise. 

Wbethtr  proof  of  such  letters,  together  with  proof  of  a  bill  drawn  more  than  six 
years  a^o,bv  the  plaintiff  on  the  defendant,  and  accepted  by  the  latter,  would  entitle 
the  plaintiff  to  recover  more  than  nominal  damages,  iaare. 
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of  limitations.  At  the  trial  before  Lord  Denman,  C.  J.  at 
the  last  sittings  in  London,  the  plaintiff  first  produced  the 
bills,  and  proved  the  acceptance.  He  then  put  in  two 
letters,  written  and  signed  by  the  defendant,  and  dated  re- 
spectively the  dist  April,  1828,  and  £2d  November,  1830, 
for  the  purpose  of  shewing  an  acknowledgment,  so  as  to 
take  the  case  out  of  the  statute.  The  first  of  these  letters 
was  addressed  to  the  plaintiff,  and  after  adverting  to  a 
letter  received  by  him  from  the  plaintiff,  but  which  was 
not  in  evidence,  it  contained  the  following  (among  other) 
expressions :  ''  I  can  never  be  happy  until  I  have  not  only 
paid  you  every  thing,  but  all  to  whom  I  owe  money.  It 
is  impossible  to  state  to  you  what  will  be  done  in  my  affairs 
at  present.  It  is  difficult  to  know  what  will  be  best,  but 
immediately  it  is  settled  you  shall  be  informed;"  and, 
^'  your  account  is  quite  correct;  and,  Oh!  that  I  were  now 
going  to  enclose  you  the  amount  of  it."  The  other  letter^ 
which  was  addressed  to  a  Mrs.  fV,,  inclosing  a  remittance 
on  account  of  a  debt  due  by  the  defendant  to  Mrs.  fF.,  and 
in  allusion  to  a  debt  due  to  a  Mrs.  G.,  and  threatened  pro- 
ceedings by  that  lady,  said,  ^'  If  she  will  only  have  patience, 
I  will  in  time  pay  every  farthing,  as  also  Miss  Dodson,  (the 
plaintiff,)  what  I  am  indebted  to  her."  It  being  left  to  the 
jury  to  say,  whether  the  letters  amounted  to  an  acknow- 
ledgment of,  and  an  absolute  promise  to  pay,  a  debt;  and  if 
so,  whether  the  acknowledgment  was  of  a  debt  to  the 
amount  of  the  bills, — the  plaintiff  had  a  verdict  for  140/.; 
but  the  learned  Chief  Justice  gave  the  defendant's  counsel 
leave  to  move  for  a  nonsuit,  or  to  reduce  the  amount  given 
by  the  jury  to  nominal  damages  only. 

Wordsworth  now  moved  accordingly, 

I.  The  defendant  is  entitled  to  a  nonsuit.  There  was 
no  sufficient  and  unqualified  acknowledgment  to  take  the 
case  out  of  the  statute.  If  there  was  a  sufficient  acknow- 
ledgment ^  there  was  no  promise  to  pay.  And  if  there  was 
a  promise  to  pay,  it  was  a  conditional  or  qualified  promise; 
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whereas  the  promise^  as  laid  in  the  declaration,  was  absolute; 
Ftarn  v.  Jjtwii  (a),  Haydon  v.  Williatm  {b),  Brigstocke  v. 
Smith  (c).  Even  in  a  case  where  there  was  a  composition 
deed,  which  had  been  executed  by  a  defendant,  and  in  the 
recital  of  which  it  was  acknowledged  that  there  was  a  debt 
doe  from  the  defendant  to  the  plaintiff, — not,  however,  spe- 
cifying the  amount, — it  was  held  that  there  was  no  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute ;  Ken^ 
nett  V.  Milbank  (d). 

11.  Supposing,  however,  that  the  letters  constitute  a 
sufficient  acknowledgment  and  promise  to  pay,  to  take 
the  case  out  of  the  statute,  still,  as  there  was  no  fimotin^ 
speci6ed,  the  plaintiff  could  recover  no  more  than  nominal 
damages.  Dickenson  v.  Hatfield  (e)  is  upon  this  point  a 
stronger  case  than  the  present. 

Lord  Denman,  C.  J. — It  was  left  to  the  jury  to  say 
whether  these  letters  amounted  to  an  acknowledgment, 
and  a  promise  to  pay  an  existing  debt,  and  the  jury  decided 
that  it  was  so.  My  brothers  agree  with  me  that  it  was 
properly  so  left.  There  can  be  no  doubt  that  the  first 
letter  contained  a  sufficient  promise.  It  was  also  put  to 
the  jury  to  say,  whether  the  promise  was  conditiofial,  and 
they  decided  rightly,  as  we  think,  that  it  was  not  so.  There 
is  no  ground,  therefore,  for  entering  a  nonsuit. 

But  upon  the  second  point  we  must  take  time  to  con- 
sider. The  case  of  Dickenson  v.  Hatfeldt  which  was 
decided  by  Lord  Tenterden,  is  certainly  very  like  the  pre- 
sent case.  I  own  that  I  should  have  had  no  doubt,  but  for 
that  case,  that  the  question  was  for  the  jury. 

LiTTL£DALE,  J.  and  Williams,  J.  concurred. 
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1835 


DoDSoir 

V. 

Mackey. 


(a)  6  Bingb.  349;  4  Moore  & 
Pajne,  I. 

{b)  7  Biiigh.  163;  4  Moore  & 
Pa^neyBll. 

VOL.  IV. 


Rule  for  a  nonsuit  refused. 

(c)  1  Crompt.  &  Mees.  483. 

(d)  8  Biiigh.  38;    1  Moore  & 
Scott,  J02. 

(e)  5  Carr.  &  Payne,  46. 
z 
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1835.  On  a  subsequent  day  in  the  term^  Lord  DenmaNi  C.  J. 

*'-^"'^  said  that  upon  the  second  point,  the  Court  thought  that 

9.  there  ought  to  be  a  rule  for  a  new  triali  or  to  reduce  the 

Mackbt.  verdict  to  one  for  nominal  damages. 

Rule  nisi  accordiaglyi 


Frankum  v.  The  Earl  of  Falmouth  and  others. 

Under  the  C/ASE.  The  declaration  stated  that  the  phintifF  was  law- 
^ir//*4^  fully  possessed  of  a  water  grist  mill,  with  the  appurtenrants, 
guilty,''  plead-  and  by  reason  thereof  was  entitled  to  have  and  eir|oy  a 

!?f;i«  ?,,  rf.f"  certain  watercourse^  which^  until  the  diversion  of  it  there* 

ration  in  ctut 

for  the  wrong-  inafter  mentioned^  was  accustomed  to  flow,  and  still  ought 
of  water  from   ^^  f^ovfj  to  the  ptaintifF^s  mill,  to  supply  the  same  with 

the plaintiff'a    watef  for  working,  using,  and  enjoying  the  same:     But 

mill,  puts  in         .        ,-,  ••«        !•!  t 

issue  the  mere  the  defendants,  contrivmg  occ.  higher  up  the  watercourse 

'^^ion' Md '    ^^^^  ^^^  plaintiff's  mill,  wrongfully  diverted  large  quanti- 

jiot  its  wrong"  ties  of  the  water  of  the  watercourse  from  and  out  of  its  ac- 

^TherSore*^    customed  and  proper  course,  and  away  from  the  plaintiff's 

where  the /oc^  mill,  and  hindered  and  prevented  a  large  part  of  the  water 

sion  was    '     ^^^^  flowing  along  the  accustomed  and  proper  course  to 

proved,  but      x\ie  mill,  and  from  supplying  the  same  with  Water  for  the 

failed  to  shew  necessary  working,  8cc.  thereof,  as  the  same  ought  to  have 

his  right  to       done,  and  Otherwise  would  have  done:   And  by  reason 

Court  ordered  thereof,  &C. 

which'had'  '^^  defendants   pleaded,  first,  not   guilty;   secondly, 

been  entered     that  the  plaintiff  ought  not,  by  reason  of  the  possession 

a^nt  on  the     *  ^^  ^he  said  mi//,  to  have   had  and   enjoyed  the   benefit 

issue  of  '^  not 

guilty,"  to  be  set  aside,  and  a  verdict  to  be  entered  for  the  plaintiff,— but  without 

damages. 

Where,  in  a  declaration  in  case  for  diverting  a  stream,  the  plaintiff  entided  himself 
to  the  water  as  owner  of  a  mUlf  and  it  appears  in  evidence  that  he  was  entitled  only  as 
owner  of  land,  the  judge  refused  to  amend  the  declaration  by  adapting  it  to  the  proof. 

And  the  Court  refused  to  give  judgment  for  the  plaintiff  upon  an  indorsemdhC  of  the 
facts  on  the  postea,  under  3  &  4  Will,  4,  c.  43* 
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of  the  water  so  diverted ;  thirdly,  that  the  Earl  of  Fah 
mouth  was  seised  of  land  contiguous  to  the  watercourse, 
at  a  higher  part  of  it  than  the  said  mill,  and  because  the 
water  was  penned  back  by  the  plaintiff,  and  by  reason 
thereof  flowed  injuriously  through  the  said  lands^  the  de*- 
fendants  diverted  it;  fourthly,  that  the  water  which  was 
diverted  ought  not  to  have  run  and  flowed  to  the  mill. 
The  plaintiff  joined  issue  upon  the  first,  second^  and  fourth 
pleas,  and  as  to  the  third  plea  replied^  that  the  water  was 
not  injuriously  penned  back  by  the  plaintiff. 

At  the  trial  before  Jlderson,  B.,  at  the  Berkshire  summer 
assizes,  1834;  it  appeared  that  the  plaintiff  was  owner  of 
the  land  contiguous  to  the  stream,  and  had,  wiikin  twenty 
years,  erected  a  water  grist  mill  upon  the  stream,  and  had 
appropriated  the  water  for  the  purpose  of  turning  the  mill. 
lalfourd,  Serjt.^  submitted  that  the  defendants  were  enti- 
tled to  a  nonsuit.  He  admitted  that  the  evidence  might 
have  supported  the  plaintiff's  claim,  if  it  had  been  made 
by  him  as  otonir  of  the  land,  but  that  having  been  made  in 
respect  of  the  mil,  the  declaration  was  not  sustained. 
The  learned  judge  was  of  this  opinion,  but  he  refused  to 
nonsuit.  Curwood  applied  to  amend  under  S  8c  4  Will.  4, 
c.  42,  s.  23.  His  lordship  refused  to  amend,  but  said  that 
he  would  indorse  the  facts  (which  he  directed  the  jury  to 
find  specially)  upon  the  postea,  in  order  that  the  Court 
might,  under  the  £4th  section  of  S  8c  4  Will.  4,  c.  42  (tf), 
give  judgment  as  they  should  think  proper.     The  jury 
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FRANKt7N 

V. 

The  Earl  of 
Falmovth. 


(«)  Whkb  enacts  <<That  the 
said  court  or  judge  shall  and  may, 
if  they  or  he  think  fit,  in  all  such 
cases  of  variance,  instead  of  caus-» 
ii^  the  record  or  document  to  be 
amended  as  aforesaid,  direct  the 
jury  to  find  the  fact  or  facts  ac« 
cording  to  the  evidence;  and  there- 
upon such  finding  shaU  be  stated 
on  such  Fscord  or  document;  and, 
notwithstanding  the  finding  on  is- 


sue joined,  the  said  conrt^  or  the 
court  from  which  the  record  has 
issued,  shall,  if  they  shall  think 
the  said  variance  immaterial  to 
the  merits  of  the  case,  and  the 
mis-statement  such  as  could  aot 
have  prejudiced  the  opposite  party 
in  the  conduct  of  the  actioji  or 
defence,  give  judgmeoi  according 
to  the  veiy  right  and  juitioe  of  the 


332 


1835. 


Framkum 

V. 

The  Earl  of 
Faucouth. 
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found  that  the  water  was  not  turned  back  by  the  plaintiff 
injuriously  to  Lord  Falrnouth^s  land,  and  ^'  that  the  defend- 
ants wrongfully  diverted  divers  large  quantities  of  the  water 
of  the  watercourse  within  mentioned,  from  ,and  out  of  the 
accustomed  and  proper  course  and  channel  thereof,  and 
also  hindered  and  prevented  a  large  part  of  the  water  of 
the  said* watercourse  from  flowing,  as  it  ought  to  have 
done,  in  and  along  its  accustomed  and  proper  course  and 
channel,  and  from  supplying  water  necessary  for  the  proper 
enjoyment  of  the  plaintiff's  premises  as  they  existed  before 
his  mill  was  erected,  and  thereby  injured  the  same.  And 
they  assessed  the  damages  at  25/.*'  Upon  this  finding, 
(which  was'  indorsed  upon  the  postea)  the  verdict  was, 
under  the  direction  of  the  learned  judge,  entered  for  the 
plaintiff  on  the  third  and  for  the  defendants  on  the  other 
issues. 

Justice,  in  the  following  term,  moved  for  a  rule  to  shew 
cause  why  the  plaintiff  should  not  have  judgment  on  the 
first,  second,  and  fourth  issues, — upon  the  ground,  as  to 
the  first  issue,  that  by  the  plea  of  not  guilty  nothing  but 
the  fact  of  the  diversion  of  the  water  was  put  in  issue,  and 
that  the  fact  of  diversion  was  proved ;  and  as  to  the  second 
and  fourth  issues,  that  the  variance  between  the  right 
claimed  and  the  right  proved  was  immaterial  to  the  merits 
of  the  case,  and  that  the  mis-statement  was  such  as  could 
not  have  prejudiced  the  parties  in  the  conduct  of  their 
defence.  The  Court  refused  to  grant  a  rule  as  to  the 
second  and  fourth  issues,  but  granted  a  rule  to  shew  cause 
why  the  verdict  should  not  be  entered  for  the  plaintiff 
upon  the  general  issue,  without  damages  (a). 


Talfourd,  Serjt.,  and  R.  V.  Richards  now  shewed  cause. 
The  plea  of  '*  not  guilty"  puts  in  issue  the  whole  of  that 


(a)  The  rale  nisi  was  drawn  up 
thus — "  with  nominal  damages;*^ 
but  the  Court,  upon  cause  being 
shewn,  said  that  the  rule  had  been 


incorrectly  drawn  up,  for  that  diey 
had  expressly  said  that  it  should 
be  wUkout  any  damaget. 


Frahkum 

V, 
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which  is  necessary  to  make  the  act  wrongful.  [Patieson,J» 
If  the  word  '<  wrongfully/'  in  the  declaration,  makes  the 
plea  of  not  guilty  put  in  issue  the  right  of  the  plaintiff, 
there  is  an  end  of  our  rule  of  pleading.]  Suppose  that  ^®  ^'^  *** 
"  not  guilty '^  had  been  the  only  plea  pleaded  in  this  case 
(for  this  is  the  fairest  way  of  putting  the  point)»  and  it 
bad  turned  out  in  evidence  that  the  defendants  had  in 
point  of  fact  diverted  the  water,  but  that  there  had  never 
been  any  rnill^  ancient  or  modern,  to  which  the  water  had 
been  accustomed  to  flow, — would  the  plaintiff  have  been 
entitled  to  a  verdict?  The  question  is, — whether  the 
substantial  i^gury  is  the  wrotigjul  diversion  from  the 
mill,  or  the  actual  diversion.  [Patteson,J,  I  do  not  think 
that  I  should,  in  the  case  put  by  you,  have  received  evi- 
dence to  shew  that  there  was  no  mill.  The  plea  admits 
that  there  was  a  mill.]  The  substantial  injury  and  the 
only  ground  of  action  is,  the  wrongful  diversion.  Unless 
tliere  be  an  injury  done,  no  action  can  be  maintained 
for  the  diversion ;  and  if  the  declaration  had  omitted 
the  word  '*  wrongfully,"  it  would  have  been  bad  on 
demurrer.  The  plea  of  **  not  guilty"  puts  in  issue  that 
which  is  charged  in  the  declaration.  Therefore  if  it  be 
shewn  that  the  water  was  not  wrongfully  diverted,  the  de- 
fence is  established.  [Patteson,  J.  Your  argument  goes 
this  length,  that  by  reason  of  the  use  of  the  word  ''  wrong- 
fully'' in  declarations  of  this  sort,  it  would  not  be  necessary 
in  any  such  case  to  plead  specially.]  Rule  4  of  the  Rules 
as  to  pleadings  in  particular  actions,  is  in  these  words: 
"  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate 
as  a  denial  only  of  the  breach  of  duty  or  wrongful  act 
alleged  to  have  been  committed  by  the  defendant,  and  not 
of  the  facts  stated  in  the  inducement^  and  no  other  defence 
than  such  denial  shall  be  put  in  issue  under  that  plea.  All 
other  pleas  in  denial  shall  take  issue  upon  some  particular 
.fact  alleged  in  the  declaration.'*  Thus  the  plea  is  to  ope-* 
rate  aa  a  denial  of  the  wrongful  act,  and  the  facts  stated  in 
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the  inducement  only  are  to  be  taken  as  admilted.  [Patie- 
•Ml,  J.  The  next  rule  is,  **  All  matters  in  confession  ami 
ttfoidance  shall  be  pleaded  specially,  as  in  actions  of  as* 
sumpsit]  Several  of  the  examples  given  under  the  pre- 
ceding rule,  and  especially  that  of  the  general  issue,  pleaded 
to  an  action  for  a  nuisance  to  the  occupation  of  a  house  by 
carrying  on  an  offensive  trade,  and  to  an  action  for  slander, 
are  strongly  in  favour  of  the  argument  which  is  now  offered 
to  the  Court. 


Curwood  and  Carrington,  contr4.  Nothing  is  put  in 
issue  by  this  plea  but  the  mere  naked  fact  of  the  diversion. 
The  wrongful  character  of  that  fact  is  derived  from  the 
inducement,  which  shews  how  the  diversion  was  wrongful; 
and  therefore  to  hold  that  the  wrongfulness  was  denied, 
would  be  to  hold  indirectly  that  the  facts  stated  in  the 
inducement  were  put  in  issue.  If  this  be  not  the  effect  of 
the  new  rules,  then  the  case  stands  precisely  as  it  did  be- 
fore they  were  published.  The  second  rule,  on  ''Case," 
shews  that  it  was  intended  by  the  preceding  rule  that 
nothing  but  the  mere  fad  which  is  alleged  to  be  wrongful 
should  be  put  in  issue  by  the  plea  of  not  guUiy.  The  rule 
itself  says,  that  the  plea  shall  operate  as  a  denial  only  of  the 
wrongful  act  alleged  to  have  been  committed;  which 
means,  the  act  alleged  to  have  been  committedi  and  which 
is  stated  to  be  wrongful. 

Lord  Denman,  C.  J.  —  We  will  confer  with  all  the 
judges,  for  the  purpose  of  security  perfect  uniformity. 

Cur.  adv.  vuU* 


On  a  subsequent  day  in  the  term 

Lord  Dbnman,  C.  J.,  said — ^We  have  conferred  with  all 
the  judges  upon  the  point  reserved,  and  we  all  think  that 
the  word  ^  wrongftilLy**  does  no^  operate  to  put  in  issue 
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the  circuouUnce  of  the  act  being  wroDgful.     The  rule 
must  therefore  be  absolute  to  enter  a  verdict  for  the  plaii^-     f**^^*^^ 
tiff  upon  the  first  issue,  without  damages.  v. 


Rule  absolute. 


The  Eari  of 
Falmouth. 


Capper  and  others  v.  Dando. 

J^ANSON  moved  for  leave  to  enter  up  judgment  on  Where  an  old 

an  old  warrant  of  attorney  executed  in  September,  18£5,  tomey^was*" 

to   secure  the  retransfer  of  560/.,   3   per  cent,  consols,  giveu  to  secure 

which  had  been  advanced  to  the  defendant  by  the  plaintiffs  an  act  (the 

as  trustees  under  his  marriage  settlement,  in  pursuance  of  "transfer  of 

an  authority  contained  in  the  settlement.     The  retransfer  demand^  the 

was,  according  to  the  defeazance  to  the  warrant  of  attorney,  pJI^issfon^to 

to  be  made  on  demand.    A  demand  had  been  made  shortly  ^^^^^  ^P  j^^g* 

before  the  application,  but  it  appeared  that  the  defendant  of  a  demand 

then  was.  and  still  continues  to  be,  insane.  ™*^?  whilst 

the  defendant 


was  msane. 


Damon,  in  support  of  his  motion.  The  plaintiffs  have^ 
by  the  demand  which  they  have  made,  complied  with  the 
terms  of  the  4lefeazance,  as  far  as  the  defendant's  circum- 
staoces  permitted.  A  party  can  in  no  case  set  up  his 
insanity  as  a  defence  to  a  just  claim.  The  present  is  the 
case  of  a  contract  executed — not  a  proceeding  to  enforce 
the  execution  of  a  contract — by  a  lunatic.  It  is  a  matter 
entirdy  for  the  discretion  of  the  Court,  whether  they  will 
aUpw  judgQieat  to  be  entered  up;  and  it  is  submitted  that 
as  it  was  manifest  that  no  fraud  was  contemplated  (the 
application  being  made  on  the  part  of  the  trustees,  with  a 
view  to  secure  the  remnant  of  the  defendant's  property  for 
the  Qse  of  his  family),  the  Court  will,  in  this  case,  hold 
IIm  demand  sufficient,  And  permit  judgment  to  be  entered 
up.  The  plaintiffs  are  willing  that  it  shall,  for  the  greater 
•eourity  ot  tlie  defendant  be  made  a  part  of  the  rule  now 
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1835.        prayed  for,  that  no  process  against  the  person  of  the  de- 
fendant shall  issue. 


Capper 
Dan  DO. 


Lord  Denman,  C.  J. — I  think  that  it  is  impossible  for 
us  to  grant  this  rule.  Where  a  demand  is  required  as  a 
preliminary  to  any  step  towards  issuing  execution^  a  de- 
mand in  substance  must  be  made — that  is,  a  demand  upon 
a  party  capable  of  understanding  the  nature  of  the  demand, 
and  of  giving  a  reasonable  answer.  Here,  the  demand 
was  addressed  to  the  body  of  the  defendant,  when  his  mind 
was  absent.  It  might  as  well  be  said,  as  it  seems  to  me, 
that  a  demand  made  to  a  person  whilst  asleep  would  be 
sufficient. 

LiTTLEDALE,  J. — The  Court  cannot  interfere  in  this 
stage.  The  only  course  for  the  plaintiffs  is  to  get  the 
defendant  declared  a  lunatic. 


Williams,  J.  concurred. 

Rule  refused. 


The  King  v.  The  Inhabitants  of  St.  John,  Ha€KNEY. 

A  man  rented  Qn  appeal,  an  order,  whereby  Richard  Inskdew,  his  wife, 

a  tenement  at  rr      i  r,      ,  i  tt     i 

10/.  a  year  in  and  their  son,  were  removed  from  St.  John,  at  Hackney,  to 

pied  for  wFen  ^^'  Leonard,  Shoreditch,  was  quashed,  subject  to  the  opi- 
months,  at  the  nion  of  this  Court  on  the  following  case : 
an^ordeT^fo?        ^^^^  March,  1832,  the  pauper  commenced  the  occupa- 
his  removal  to  tion  of  an  entire  house  of  the  yearly  value  of  18/.  in  Hack- 
but suspended'  ney,  and  resided  therein  until  4th  July,   183S,  and  paid  b 

bjr  reason  of     year's  rent, 
his  sickness,      "^ 
during  which 

he  continued  to  occupy  the  tenement.  Afterwards  he  was  removed  to  B.,  but  re- 
turned on  the  same  day  to  A.,  and  continued  to  reside  until  the  expiration  of  more 
than  twelve  months  from  the  commencement  of  his  occupation.  Held,  that  the  occu- 
pation was,  fur  the  purposes  of  settlement,  interrupted  by  the  residence  under  the 
tuspension  of  the  order,  and  that  therefore  no  settlement  was  gained.  Held  also,  that 
^he  execution  of  tlie  order  by  actual  removal  was,  under  the  circumstances,  no  inter- 
ruption of  the  occupation. 


The  KfNG 
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]2tb  October,  1 832,  the  pauper  had  become  chargeable  to  1835. 
Hackney,  and  an  order  of  justices  was  made  for  removing 
him  and  his  family  to  Shoreditch.  The  execution  of  this  '^ '"v? 
order  was  on  the  same  day  suspended  by  reason  of  the  h^'J^^^^y^ 
sickness  of  the  pauper,  and  remained  so  suspended  until  the 
ISih  Febniary,  1833;  on  which  day  the  pauper  and  his 
family  were  duly  removed  to  Shoreditch,  and  delivered  to 
the  overseers  of  that  parish.  On  the  same  day,  the  pauper, 
after  having  been  delivered  to  the  overseers  of  Shoreditch, 
returned  with  his  family  to  Hackney,  and  continued  in  the 
occupation  and  tenure  of  the  same  tenement  until  4th  July, 
1833,  having  held  it  for  a  period  of  sixteen  months  and 
upwards. 

The  question  for  this  Court  is,  whether  (reference  being 
had  to  the  provisions  of  the  35  Geo,  3,  c.  101,  6  Geo*  4,  c. 
57,  and  1  Will.  4,  c.  18,)  the  pauper  gained  a  settlement  in 
the  respondent  parish  under  the  circumstances  herein  stated. 
If  this  Court  shall  decide  this  question  in  the  negative,  the 
order  of  sessions  is  to  be  quashed ;  if  otherwise,  to  stand 
confirmed. 

Prendergast  and  W.  Clarkson  in  support  of  the  order  of 
sessions.  The  point  intended  to  be  submitted  to  the  Court 
is,  whether  a  settlement  is  gained  by  renting  &c.  a  tene^ 
ment  under  6  Geo*  4,  c.  57^  where  part  of  the  occupation 
was  during  the  suspetision  of  an  order  for  the  removal  of  the 
party  out  of  the  parish  in  which  the  tenement  was  situated. 
[Lord  Denman,  C.  J.  Is  not  the  execution  of  the  order  an 
bterruption  of  the  occupation,  so  as  to  prevent  the  gaining 
of  a  settlement?]  In  Rex  v.  BcirAam (a),  occupation  by 
the  pauper,  in  the  parish  of  A.,  under  a  hiring  for  a  year, 
had  commenced  before  the  making  of  the  order  of  removal, 
and  the  party  was  removed  in  pursuance  of  the  order  to 
the  parish  of  B.,  but  returned  on  the  same  day  to  the  parish 
of  A.,   and  contmued  to  occupy  until  the  expiration  of 

(a)  8  Barnw.  &  Cressw.  99. 
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ias5.        twelve  months  frotn  the  commeiiceineiit  of  his  occupation  :— 
^\^'      i^  WM  i^'d  that»  i)otwith«ttndiog  the  order  of  removal  aod 
«.  the  execution  of  it.  the  previdmi  occupation  might  be  coo* 

H^cxrar.  ^c^ed  with  that  which  was  subaquftUf  and  tUt  the  pauper 
had  gamed  %  eettlement  in  A.  under  59  Geo.  S^  c  60.  That 
case  abo ws  that  the  actual  removal  by  the  pauper  in  Uiis  cue, 
followed  by  his  return  on  the  same  day,  does  not  affect  the 
aetdement ;  and  the  only  question  which  remains  ia  thfU 
which  has  been  aheady  stated^  By  the  35  Geo.  5«  c*  101» 
s.  2,  power  is  given  to  justices  to  suspend  orders  for  the 
removal  of  sick  persons ;  and  it  is  provided  that ''  no  act  done 
by  any  such  poor  peraon  continuing  to  reside  in  any  pariah, 
township,  or  place,  under  the  suspension  of  any  such  order, 
ahall  be  effectual,  either  in  the  whole  or  in  part,  for  the 
purpose  of  giving  him  a  settlement  in  the  same."  It  cannot 
be  auppoaed,  however,  that  the  legislature,  when  they  used 
the  expression  ^  no  act  done"  ftc.,  contemplated  the  case  of 
the  continuance  of  the  occupation  of  a  tenement  under  a 
yearly  hiring.  Under  35  Gto,  3  a  aetdement  would  have 
been  gained  before  the  making  of  the  order  of  removal,  as 
forty  days'  residence  would  have  sufficed.  The  suspension 
of  an  order  is  noteo  strong  as  the  executkm  of  it^yet  ia  Rex 
V.  Burham  it  was  held,  that  even  the  execution  of  an  onier 
was  not  sufficient  to  prevent  a  settlemeat  from  being  ac- 
quired. The  language  of  the  act  is,  that  no  act  do$»e  by  m^ 
person  continuing  to  resiie.  Sec.  A  continuing  to  reside  can- 
not have  been  contemplated  as  one  of  the  4icts  done  bgf  com" 
iinuif^  to  reside, 

Plntt,  contrjiy  viras  stopped  by  die  Court. 

Lord  DnificAK,  C.  J.-«-It  is  quite  dear  that  the  act  d 
95  Geo.  S  is  in  force  for  the  purposes  of  this  question. 
The  doubt  which  I  stated,  as  to  the  interruption  of  the  oc- 
copatioA  1^  the  actudi  removal  of  the  pauper,  ia  aet  at  roat 
by  Rex  v.  Barham.    The  question  is,  whether  this  act  of  the 


HCLAftT  TSRUf  V  WILL.  TV. 

35  Geo,  S  prevents  a  settlement  being  gained  where  a  por- 
tion of  the  residence  has  been  during  the  suspension  of  an 
order  of  removal.  It  is  very  true  that  this  settlement  could 
Bot  be  in  the  contemplation  of  the  lepslature,  but  at  tbe 
same  time  when  the  act  provides — that  tio  act  done  bjf  any 
poor  person  continuing  to  reside  in  any  pariih  under  the  bub^ 
pension  of  an  order  for  hk  removal,  ahall  be  effectual  either 
in  the  whole  or  in  part,  for  the  purpose  of  giving  him  a 
settiemeBt  in  the  samey-^it  seerai  to  me  that  this  must  ap- 
ply to  any  settlement  that  conld  be  gained  even  by  an  after- 
passed  statute.  It  is  very  ingeniously  argued^  that  as  resi' 
dence  is  mentioned  in  the  section^  it  cannot  be  taken  to  be 
any  one  of  the  acts  intended.  Any  thing  done  by  tbe  party^ 
however,  by  which  a  settlepaent  could  otherwise  have  been 
gained,  or  which  would  otherwise  have  contributed  to  the 
gaining  of  a  settlement,  is  ^n  act  done.  On  that  short 
ground,  I  think  that  no  settlement  was  gained  in  this  case, 
and  that  therefore  tbe  order  of  sessions  must  be  quaabed^ 
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183S. 

The  King 

V. 

St.  Joav, 
Hacxwbt. 


LiTTLEDALB|J« — ^The  act  must  include  residence*  The 
residence  is  the  aame  as  an  act  done  during  the  residence. 

Williams  J. — It  is  quite  probable  that  the  legislature 
intended  to  provide  that  where  an  order  of  iiemoval  was  sus- 
pended, the  pauper  should  be  considered  as  in  the  parish  to 
which  he  was  ordered  to  be  removed.  It  was  to  be  a  sort 
of  neutral  residence,  as  far  as  the  gaining  of  settlement  was 
concerned. 


Order  quashed. 
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The  Court 
will  not  grent 
a  habeas  cor- 
pus for  the 
purpose  of  en- 
abliog  a  party 
in  the  custody 
of  the  sheriff 
to  go  to  a 
county  of 
which  he  is  a 
freeholder, 
and  vote  at  a 
{general  etec* 
tion. 


Ex  parte  Jones* 

JUAULE,  on  IStli  January,  moved  for  a  habeas  corpus 
to  bring  up  the  body  of  Jones,  who  was  in  the  custody  of 
the  sheriff  of  Hereford,  under  sentence  of  imprisonment 
for  a  misdemeanor, — upon  an  affidavit,  which  stated  that 
he  was  a  freeholder  of  the  county  of  Radnor,  and  was  de- 
sirous of  being  allowed  to  go  to  give  his  vote  at  the  poll 
expected  to  be  taken  on  the  17th  instant. 

Lord  Denman,  C.  J. — We  think  that  there  is  no  foun- 
dation for  this  motion.  A  similar  application  was  made  to 
me  some  time  ago  in  chambers,  and  I  then  inquired  whe- 
ther there  was  any  precedent  for  taking  such  a  course,  and 
I  found  that  there  was  none. 


LiTTLEDALE,  J. — ^There  is  no  precedent;  and  the  con- 
sequence of  granting  the  rule  prayed  for,  would  be  to  ex- 
pose the  sheriff  to  an  action  for  an  escape;  for  the  party 
at  whose  suit  the  applicant  is  in  custody  might  dispute  the 
authority  of  the  Court. 


Williams,  J.  concurred. 


Rule  refused  (a). 


(a)  As  to  writs  of  habeas  corpus 
issued  for  the  bringing  up  of  pri- 
soners for  special  purposes,  see 
Brown's  Pract.  Exch.  428;  S  Lill. 
Pra.  Reg.  3 ;  Attorney-General  v. 


Fadden,  1  Price,  403;  Attorney- 
General  V.  Hunty  9  Price,  147, 
ridd*8  Pract.  9th  ed.  1073;  Mann. 
Exch.    Pract.    Sd   ed.    Revenue  * 
Branch,  39, 33. 
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The  King  v.  The  Inhabitants  of  Harborne, 
Staffordshire. 

Upon  appeal,  an  order  for  the  removal  bi  Ann  Smith,  Where,  upon  a 

the  wife  of  Henry  Smith  (who  had  deserted  her),  from  the  validity  of 

Harborne,  Staffordshire,  to  East  Haddon,  Northampton-  |J  carriage 

shire,  was  quashed,  subject  to  the  opmion  of  this  Court  C,  it  appears 

upon  the  following  case: — The  respondents  proved,  that  ^fe  b*w  ^ 

Henry  Smith,  being  settled  in  East  Haddon,  married  the  alive  in  a 

pauper  on  the  1 1  th  April,  1831,  and  afterwards  deserted  96*(^8^^e 

her.    The  appellants  then  proved,  that  on  the  4th  October,  ^^^  second 

182],  Henry  Smith  had  married  one  Elizabeth  Meadows,  sessions  or  a 

and,  in  order  to  shew  that  she  was  alive  at  the  time  when  i^^.^'^J"?"' 
.  tied  lu  finding 

he  married  the  pauper,  called  the  father  of  Elizabeth ; —  the  second 

who  proved  that  his  daughter  and  Henry  Smith  continued  ^^^L  ^®  ^  ^ 

to  live  together  till  1825,  when  he  left  her,  and  she  went      Neither  the 

into  Northampton  hospital ;  that  he  had  since  received  se-  ju^y^  t"yine  an 

veral  letters  from  her,  dated  from  Van  Diemens  Land;  and  ***"®  **  ^  ^^^ 

validity  of 
he  produced  a  letter  dated  Hobart  Town,  17  March,  1831,  such  a  mar. 

which  he  proved  to  be  in  her  hand-writing.    The  sessions  J^^j!*^ 
received  the  letter  in  evidence,  and  quashed  the  order.  string  the  deatli 

The  question  for  the  opinion  of  the  Court  is,  whether  ffg,^^^*k 
the  sessions  were  justified  in  presuming  that  Elizabeth,  the  innocence  of 
first  wife  of  Henry  Smith,  was  alive  at  the  time  of  his  tractinga' 
marriage  with  the  pauper.     If  so,  the  order  of  sessions  to  ^«cond  mar- 
be  confirmed;  otherwise  to  be  quashed.  may  look  to 

the  evidence 
in  each  parti- 
Whateley  and  F.  V.  Lee  in  support  of  the  order  of  cular  < 

sesaions.  The  question,  whether  the  wife  was  alive  or 
dead,  was  a  question  for  the  sessions ;  and  as  there  was 
iome  evidence,  the  Court  will  not  set  aside  their  finding. 
They  have  found  that  the  wife  was  alive,  upon  evidence 
which  was  peculiarly  for  their  consideration.  The  letter 
was  admissible  for  the  purpose  for  which  it  was  produced. 
Hopewell  v.  De  Pinna  (a).    (Sir  John  Campbell  stated, 

(a)  2C8iDpb.  113. 
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that  he  did  not  deny  the  admissibility  of  the  letter^  and 
that  he  relied  upon  Rex  v.  Twymng  (a)  aa  a  case  precisely 

the  J\ING        ,  ,  __  ,       ,,      .  •Ill        i» 

V.  m  point.)    That  case  is  distinguishable  from  the  preseut. 

Inhabitants  of  There,  the  sessions  had  decided  that  the  first  husband  was 
aeadf  and  the  question  was,  whether  the  sessions  were 
right,  under  the  circumstances,  in  presuming  the  fact  of 
death.  The  Court  held,  that  as  there  were  confHcting  pre^ 
sumptions,  namely,  that  in  favour  of  innocence,  and  that  in 
favour  of  the  continuation  of  life,  the  sessions  were  war* 
ranted  in  giving  effect  to  the  former  presumption;  but  that 
case  does  not  shew  that  the  sessions  are  bound  under  all 
circumstances  to  give  effect  to  that  presumption,  rather 
than  the  other;  nor  does  it  shew  that  if  the  sessions  had 
come  to  a  contrary  decision,  the  Court  would  not  have 
supported  their  finding.  The  question  was  one  purely  of 
fact  for  the  decision  of  the  sessions,  and  the  Court  refused 
to  disturb  their  finding. 

If  it  is  to  be  taken  that  in  that  case  the  Court  consi- 
dered the  question  as  a  question  of  fact,  and  expressed 
their  own  opinion  that  under  these  circumstances  death 
was  rather  to  be  presumed, — that  case  can  be  no  authority 
here;  for  the  facts  are  different  There,  the  first  husband 
had  gone  to  sea,  and  had  not,  at  the  time  of  the  second 
marriage  of  the  wife,  been  heard  of  for  twelve  months; 
and,  moreover,  he  had  not  been  heard  of  during  several 
years  which  had  subsequently  elapsed;  whereas  here,  it 
appeared  that  the  first  wife  was  alive  within  twenty-six 
days  of  the  second  marriage  of  the  husband.  The  pre- 
sumption in  favour  of  the  continuance  of  life,  was,  there- 
fore, much  stronger  in  this  case  than  in  the  other. ' 

If  Rex  V.  Twyning  must  be  taken  to  decide  that  no 
circumstantial  evidence  can  be  admitted  to  contradict  the 
presumption  in  favour  of  innocence,  it  is  subikiitted  that  it 
cannot  be  supported.  It  was  there  contended  (and  it  will 
be  contended  here  to-day)  that  the  question  was  the  same 
as  it  would  have  been  upon  an  indictment  for  bigamy; 

(a)  9  Aaro.  k  Cressw.  386. 
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but  lucb  an  argument  is  entirely  unwarranted.     Whatever 

may  be  the  rule  of  evidence  under  an  indictment   for 

bigamy,  the  rule  in  this  case  must  be^  that  the  presump-  ^, 

tion  in  favour  of  innocence  can  only  come  into  operation,  Inliabitants  of 

,  »        . .  •        .  -        .     .       .     .         Harborkb. 

when,  upon  the  evidence,  ther^  is  a  senous  doubt  raised  as 

to  the  fact  of  life  or  death.    Here,  there  could  be  no  such 

doubt. 

Sir  John  Campbell  and  Corbelt  contri.    The  respond- 
ents, by  proving  that  Hetlry  Smith  was  settled  in  the  appel- 
lant parish,  and  that  he  had,  according  to  the  rites  of  the 
church,  married  the  pauper,  established  a  perfect  primi 
facie  case  of  settlement  in  the  appellant  parish ;  and  the 
onus  of  proving  that  the  marriage  was  not  valid  lay  upon 
the  appellants.    They  undertook  to  prove  that  Henty  Smith 
had  been  guilty  of  bigamy.     In  proof  of  such  a  fact,  the 
mere  presumption  of  the  continuance  of  life  is  wholly  inad- 
missible.   If  the  appellants  had  shewn  letters  of  the  former 
wife,  which  professed  to  have  been  written  since  the  second 
marriage^  tbe  sessions  might  from  that  fact  have  presumed 
life.    Tbe  only  evidence  that  the  sessions  could  legally  re- 
ceive, to  contradict  the  presumption  in  favour  of  innocence, 
was  evidence  that  in  point  of  fact  the  party  was  alive,  and 
not  evidence  to  shew  that  it  was  probable  that  she  still  con- 
Unoed  in  life*    The  evidence  necessary  here,  is  exactly  the 
same    that  would  be  required  upon  an  indictment  for 
bigamy.    This  case  is  not  distinguishable  from  Rex  v. 
Twyning.    Beyley^J.  there  said,  ^  Are  we  to  presume  that 
Wittier  (the  first  husband)  was  then  alive?    If  the  pauper 
had  been  indicted  for  bigamy,  it  would  clearly  not  be  suffi- 
cient.   In  that  case  he  must  have  been  proved  to  ha'oe  been 
aHve  at  the  time  of  the  second  marriage.    It  is  contended 
that  bis  death  onght  to  have  been  proved,  but  the  answer 
is,  that  the  presumption  of  law  is  that  he  was  not  alive, 
when  the  consequence  of  his  being  so  is  that  another 
person  has  committed  a  criminal  act."  [Lord  Denman,  C.  J. 
In  that  case  tbe  sessions  hud  found  the  fsct  of  the  death. 
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18S5.        It  was  not  necessaryi  thereforei  to  raise  the  general  quesi- 
^^*^^*^      tion,  whether  they  were  bound  to  come  to  such  a  deci- 
y,  sion.]     It  was  a  presumption  of  law  that  the  first  wife  was 

Inhabitants  of  n^j  ^live.  Doe  d.  Knight  v.  Nq^ean  (a)  shews  that  even 
in  a  case  in  which  no  such  presumption  in  favour  of  inno- 
cence exists,  there  is  no  presumption  of  lav?  of  a  party's 
being  alive  at  any  particular  time  within  seven  years  after 
he  was  last  heard  of. 

Lord  Denman,  C»  J. — The  question  is,  whether  the 
sessions  were  justified  in  coming  to  the  conclusion,  that  a 
party  who  was  proved  to  have  been  alive  on  the  17th 
March  was  alive  on  the  1 1  th  April.  If  that  conclusion 
was  right,  the  marriage  was  invalid.  It  appears  to  roe 
that  the  evidence  was  properly  admitted,  and  that  the 
sessions  have  come  to  a  correct  conclusion.  There  was 
strong  evidence  to  shew  that  the  party  was  alive,  and  there 
were  no  circumstances  from  which  a  contrary  inference  of 
fact  could  be  drawn.  The  only  matter  that  raised  any 
doubt  in  my  mind,  was  the  doctrine  laid  down  by  Baylej/^J, 
in  Rex  v.  Twyning.  In  that  case,  however,  the  .sessions 
came  to  a  different  conclusion — they  did  not  choose  to  pre* 
sume  that  the  first  husband  was  alive  at  the  time  of  the 
second  marriage  of  the  wife ;  and  the  Court  said,  that  there 
was  no  legal  presumption  to .  countervail  that  finding  of 
fact;  but  it  was  totally  unnecessary  to  enter  into  the  ques- 
tion of  conflicting  presumptions.  Lord  Tenterden,  C.  J. 
and  Holroyd,  J.  did  not  happen  to  be  present.  Bayley,  J. 
seems  to  have  taken  up  the  matter  on  a  principle  which 
certainly  was  not  necessary  for  the  decision  of  the  case. 
Here,  the  sessions  have  said,  *'  the  circumstances  are  of 
such  a  nature  that  we  will  not  presume  that  the  wife  was 
not  alive.''  It  appears  to  me,  that  nothing  could  be  more 
absurd  than  that  there  should  be  a  presumption  of  life  or 
death,  without  reference  to  the  age,  circumstances,  situation 
of  life,  and  common  habits  of  the  party.     Can  there  be 

(a)  Ante,  li.  819;  5  Barow.  &  Adol.  86. 
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the  same  presumption  as  to  a  party  M^bo  is  100^  and  one  1835. 
who  is  35?-^as  to  a  party  who  was  in  good  healthy  when 
last  heard  of,  and  one  who  was  proved  to  have  then  had  a 
disorder  upon  him  which  was  likely,  speedily,  to  terminate  I«^a^»^«n'^  ®^ 
in  his  death  i  It  cannot  be.  It  is  altogether  a  question 
of  fact.  The  only  question  that  can  be,  is,  whether  the 
sessions  or  a  jury  have  competent  evidence  before  them. 
In  Doe  V.  Nepean,  the  question  arose  much  in  the  same 
manner.  In  that  case  the  question  was,  whether  there 
had  been  an  adverse  possession  for  20  years,  and  this 
depended  upon  the  question — whether  a  party  who  went 
abroad  and  was  never  again  heard  of,  must  necessarily  be 
taken  to  have  been  alive  up  to  the  end  of  seven  years  after 
his  departure.  The  learned  judge  said,  that  the  law  was 
so,  and  he  did  not  leave  it  to  the  jury  to  say  whether  the 
party  was  alive  up  to  that  time.  When,  howeveri  the  case 
came  before  the  Court,  they  held  that  there  was  no  legal 
presumption  of  the  continuance  of  life  until  the  last  period. 
That  is  perfectly  consistent  with  our  decision  in  the  pre- 
sent case.  In  Rex  v.  Twyning  the  point  arose  exactly  in 
the  same  manner  as  in  this  case.  The  sessions  having 
found  one  way,  the  question  was,  whether  there  was  any 
legal  presumption  against  that  finding.  In  every  case,  the 
only  question  that  can  arise  is,  whether  the  evidence  was, 
in  its  nature,  admissible;  for  otherwise,  supposing  even 
that  it  had  been  proved  that  the  party  was  alive  on  the 
10th,  and  that  the  marriage  had  taken  place  on  the  1 1  th,  you 
could  not  presume  that  the  party  was  alive  at  the  time  of 
the  marriage.  The  sessions  were  justified  in  forming  their 
own  opinion  upon  the  facts  laid  before  them;  and  they  have 
given  an  opinion  from  which  no  person  can  dissent. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
The  sessions,  or  a  jury,  would  have  been  justified  in 
coming  to  the  conclusion,  that  the  first  wife  was  alive  at  the 
time  of  the  second  marriage.  The  whole  question  must  de- 
pend on  the  particular  facts  of  the  case.     You  can  have  no 

VOL.  IV.  A  A 
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1835.        pmtive  evidence  that  the  party  is  alive  at  the  time  of  the 

^^T'C^      inquiry,  unless  be  is  actually  produced  in  Court.     Accord- 

V.  ing  to  the  argument  which  has  been  urged,  if  it  had  ap» 

^"uf^wMnf  P®*'^^  ^^^^  *®  ^"*  ^'"'^^  ^**  *'^^^  ^'*  *^"''  ^^^^^  ^''^  ^ 
cond  marriage,  the  sessions  would  not  have  been  warranted 

in  coming  to  die  conclusion  at  which  they  have  arrived.  I 
cannot  asaent  to  such  an  argument.  Some  analogy  may  be 
drawn  from  the  case  of  Doe  v.  Nepean;  but  it  is  not  neces- 
sary to  say  more,  as  I  think  that  this  is  quite  a  clear  case. 

Williams,  J; — It  has  been  argued,  that  it  lay  on  the 
appellants  to  give  satisfactory  evidence  of  the  life  of  EUzQ' 
beth  Smith.  Unquestionably  that  is  so.  They  were  to 
prove  that  on  the  llih  Jpril  she  was  alive.  But  then  comes 
the  question,  is  the  party  restricted  to  any  particular  mode 
of  proof}  I  think  not  There  was  evidence  of  the  life 
within  a  month  of  the  second  marriage,  and  that  was  evi- 
dence of  the  life  on  the  day.  The  death  might  have  hap- 
pened  in  the  interval,  but  that  is  a  possibility  against  a  pro- 
*  bability.  It  is  a  question  of  degree  in  each  case.  It  is  said 
that  expreu  proof  of  the  life  on  the  day  of  the  marriage  is 
requisite.  If  by  express  proof  is  meant  absolute  cer- 
tainty, what  but  the  production  of  the  party  can  be  suffix 
cient*-*where  the  question  is,  whether  the  party  is  now 
alive  i  If  yon  are  not  justified  in  presuming  that  a  party 
is  alive,  because  he  was  alive  three  weeks  ago,  would  you 
be  so  if  he  were  shewn  to  have  been  alive  within  three 
days  or  within  three  hours  ?  It  is  a  question  for  the  jury 
or  the  sessions.  The  sessions  have  found  that  the  party 
was  aKve,  and  they  have  acted  perfectly  right.  In  'Rex  v. 
Twyning  the  question  was,  whether  the  sessions  had  evi- 
dence to  justify  the  presumption  there  raised,  and  the  Court 
rightly  determined  that  there  was  such  evidence.  That  is 
all  that  the  Court  was  called  upon  to  decide  in  that  case. 
Here,  there  clearly  was  evidence;  and  I  think  that  the  ses- 
sions have  come  to  the  right  conclusion. 

Order  confirmed  (a), 
(a)  Fide  pof<,  347,  n. 
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Jordan  v.  Jane  Fabb  aud  Robert  Fabr. 

By  a  warrant  of  attorney,  dated  ]8th  May^  1833,  the 
defendants  authorized  certain  attorneys  to  confess  judg- 
ment as  against  them  or  either  of  them,  their  executors,  &c. 
Upon  an  affidavit,  which  stated  that  Robert  Farr  was  alive 
on  the  2nd  November,  1834,  and  that  Jane  Farr  was  alive 
on  the  dth  January,  1835, 

Sail,  on  the  13th  of  the  same  month  of  January,  moved 
for  leave  to  enter  up  judgment  as  against  the  defendant 
Jane  Farr,  He  admitted  that  he  could  not  ask  for  leave 
to  enter  up  judgment  as  against  Robert  Farr;  but  he  con- 
tended that,  as  by  Rule  3  of  H.  T.  4  W.4,  it  was  ordered 
that  judgments  should  be  entered  of  record  of  the  day  of  the 
month  and  year,  whether  in  term  or  vacation,  when  signed, 
and  should  not  have  relation  to  any  other  day, — the  founda- 
tion of  the  old  practice  of  requiring  that  the  affidavit  should 
state  that  the  party  against  whom  judgment  was  moved 
for  was  alive  on  a  day  within  the  term,  was  removed ;  and 
the  only  question  was,  whether  the  application  was  made 
within  a  reasonable  time  (a)  after  the  day  on  which  the 
party  wa»  sworn  to  have  been  alive,  whether  that  day  was 
in  term  or  not;  Cockman  v.  Helfyer(Jb)*    He  also  con- 


(a)  Under  the  old  practice, 
when  it  was  shewn  that  the  de- 
fendant was  alive  witliin  the  term, 
it  was  certam  diat  a  judgment 
having  relation  to  the  first  day  of 
the  term,  would  be  within  the  au- 
thority given  by  the  warrant  of  at- 
torney. The  same  certainty  cannot 
now  be  obtained  unless  it  be  shewn 
that  the  defendant  was  alive  on 
the  day  on  which  the  motion  is 
made,  the  law,  for  this  purpose, 
making  i^o  fraction  of  a  day.  If  the 
defendant  was  not  alive  on  any  part 
of  the  day  on  which  the  judgment 


is  signed,  tlie  judgment,  notwith- 
standing the  rule  of  court  empow- 
ering the  plaintiff  to  enter  it  up, 
would  be  irregular,  as  not  autho- 
rized by  the  warrant  of  attorney. 
A  reasonable  time,  therefore,  seems 
to  mean  a  period  so  recent  as  to 
raise  so  strong  a  probability  of  the 
defendant's  being  alive  on  some 
part  of  the  day  on  which  the  mo- 
tion is  made,  as  to  induce  the 
Court  to  allow  the  plaintiff  to  take 
hii  chance  of  his  judgment's  being 
regular* 

(B)  1  Biogh.  New  Cases,  1. 

A  A  2 


The  Court  will 
now  grant  a 
rule  to  enter 
up  judgment 
on  a  warrant 
of  attorney, 
upon  an  affi- 
davit shewing 
that  the  de- 
fendant was 
alive  within 
a  reasonable 
time  (a),  whe- 
ther toe  day 
on  which  be  is 
shewn  to  havA 
been  alive  be 
in  term  or  not. 
The  Court 
granted  a  rule 
moved  for  oa 
the  third  day 
of  term,  upon 
an  affidavit 
stating  that 
the  defendaat 
was  alive  on  a 
day  six  days 
previously  to 
the  com- 
mencement  of 
the  term. 

It  being 
shewn  that 
one  of  two  de- 
fendants who 
bad  given  a 
joint  and  seve^ 
ral  warrant  of 
attorney,  was 
alive  within  a 
reasonable 
time,  the  Court 
allowed  judg- 
ment to  be 
entered  up  as 

r'nst  him 
le. 
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1835.  tended,  that  as  the  warrant  of  attorney  was  joint  and 
several,  it  could  not  be  made  an  objection  that  one  only 
of  the  two  defendants  was  shewn  to  have  been  alive  within 
a  reasonable  time  before  the  making  of  the  application. 

Per  Curiam —  Rule  (absolute)  granted. 


Jordan 
Farr. 


Moody  v.  Dick. 

The  Court  will  XHIS  cause  came  on  to  be  tried  before  Lord  Denman, 
new  trial  upon  ^*  J*  ^^  ^^^  i^s^  sittings  for  Middlesex,  when  the  plaintiff 
an  affidavit  by  had  a  verdict 
the  defendant, 
stating  that  he 

:«!lj!*'5i'il.        Alexander  now  moved  for  a  new  trial,  upon  affidavits 

Ignorance  oy  ^  .     . 

his  late  attor-  atating  that  the  defendant  had  been  kept  in  ignorance  of 
st/te^of  The  ^^^  *^^^®  ^^  ^^^  action,  by  the  attorney  whom  he  then  em- 
action,  that  he  ployed  ;  that  he  had  a  eood  defence  upon  the  merits,  and 
hadagdod         .,,.,,.,.      ^  ,        ^ 

defence  upon    that  the  verdict  had  gone  agamst  him  by  reason,  merely,  of 

that^li"'*'*"^  the  negligence  of  his  late  attorney, 
diet  passed 

reaiSThS^  The  CouRT  said,  that  no  sufficient  ground  for  depriving 
negligence  of  the  plaintiff  of  his  verdict  had  been  shewn, — supposing  the 
tomey.  affidavits  to  be  perfectly  correct.     They  suggested,  how- 

h^i'  i^*^  ^^^^^  upon  the  same  supposition,  that  the  defendant  might 
ant's  remedy     have  a  good  cause  of  action  against  his  late  attorney, 
IS  by  action 
against  the 

attorney  for  Rule  refused  (a), 

negligence. 

(o)  AndseeP.8£</v.3,fo.Sd,  EtUan,  1  T.  R.  62;    Broam  v. 

pi.  34;    Registr.  Brev.  ns  a;    F.  ^MVf,Wightwick,122;  BacAbr. 

N.  B.  96  G.;  Anon.  2  Roll.  Rep.  Actiom  on  the  case  (F.9);  Com. 

499;  Laluch  v.  Pasherante,  1  Salk.  Dig.  Action  on  the  case  for  deceipt 

86;  Anon.  ib.  88,  pi.  7;  Robson  v.  (A.  6);  1  Via.  Abr.  576. 
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The  King  v.  William  Dunsfohd. 

Upon  appeal,  a  rate  for  the  relief  of  the  poor  of  the  The  mode  of 
parish  of  Monkton  Farleigh,  Wilts,  whereby  the  defendant  oiu  refwence' 

was  rated  at  40/.  for  "  a  stone  quarry  and  land  on  the  Down,**  ^  the  nature 

of  the  material 
was  confirmed,  subject  to  the  opinion  of  this  Court  on  the  eitracted, 

following  case :  ^^r™*  '^^^^^ 

°  ^  ,  cntenon  by 

The  appellant  is  an  occupier  of  a  quarry  in  Monkton  which  to  as- 

Farleigh,  from  which  freestone  is  obtained.    The  quarry  ^J^,Jtutes*a 

is  not  open  like  a  pit,  and  is  approached  by  a  waggon-way  mine,  so  as  to 

extending  from  the   highway  about  three   hundred  yards  from'pooc^ 

in  length,  and  communicating  with  an  inclined  plane  at  '^^* 

the  mouth  of  the  quarry.     The  land  on  each  side  of  this  according  to  ' 

waggon-way  is  in  extent  about  two  acres,  is  applied  to  the  ^^^riiciditf  °' 

purpose  of  depositing  the  rubble  and  waste  materials  from  excavation  is 

the  quarry,  and  is  so  covered  with  them  as  to  be  incapable  ^  ^'question  * 

of  cultivation.     A  shaft  was  formerly  sunk  into  the  quarry,  of  pure  fact  to 

but  was  found  to  be  useless,  and  is  now  filled  up,  and  the  ^h^  sessions, 

quarry  is  entered  by  a  leveL    The  freestone  lies  in  layers  ""^  ^7  ^^^^ 

about   twenty-four  feet  thick.    Above  the  layer  of  free-    Where  the 

stone  is  a  layer  of  rubble  and  ragstone,  and  beneath  the  ^^"'  ^^^f 

layer  of  freestone  is  coarse  hard  stone.     A  layer  of  free-  as  for  a  8ton0 

stone,  M*hen  once  entered  upon,  is  followed  out ;  the  rag-  ^^*  ^"casi 

stone  above  (which  forms  the  ceiling)  being  supported  by  in  which  th^ 

pillars   of  freestone   left  for  the  purpose.     One  of  the  ^In^  a 

excavations  pursues  the  course  of  the  layer  ninety-seven  9««^>  b*''  ^^ 

which  the 
yards  under  ground.     The  workmen  work  by  candle-light;  modeby which 

they  are  not  common  labourers,  but  men  skilled  in  the  ^l^e  stone » 

.  .  \  ,       obtained  is 

business  of  excavating.     It  requires  three  years'  service  stated,  and 

to  make  what  is  called  a  good  quarry-man ;  and  though  a  ^^,2itted°to 

new  workman  may  be  useful  at  the  end  of  six  months,  it  the  Court  is, 

is  not  safe  to  trust  him.     Skill  and  judgment  are  necessary  ^ccav^ion 

in  excavating  the   freestone,  particularly  with  respect  to  described  is 

the  pillars  which  are  left  to  support  the  superincumbent  the  payment 

of  rates, — the 
Court  sent  the  case  back  to  the  sessions,  for  them  to  find  as  a  direct  faetf  whether^ 
upon  the  criterioo  afforded  by  the  mode  of  operation,  the  excavation  is  or  is  not  a  mine; 
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soil.  The  tools  used  are  pickaxes  pointed  at  both  ends, 
wedges  to  split  the  stone  from  the  rock,  and  an  axe  for 
squaring  the  stone.  Rollers  and  cranes  are  used  to  raise 
the  stone  into  waggons,  and  sledges  to  drive  the  wedges 
and  rollers;  saws  are  also  used  to  cut  the  stone  into 
ashlar  or  square  pieces.  The  first  process  is  "  picking," 
which  consists  in  tracing  out  the  layers  of  freestone;  next 
''jadding/*  which  consists  in  removing  the  part  of  the 
layer  which  is  loose.  The  freestone  is  then  split  from  the 
rock  and  squared.  Waggons  are  backed  into  the  entrance 
of  the  quarry  down  the  level  underground,  to  the  spot 
where  the  stone  is  brought,  and  raised  by  the  cranes  and 
rollers.  Gunpowder  for  blasting,  and  steam-engines,  are 
not  used;  nor  are  there  any  air-passages,  or  tunnels,  nor 
gate-heads.  One  passage  is  kept  open  until  the  stone  is 
exhausted,  and  then  another  opened.  The  quarry  is  worth 
from  300/.  to  400/.  a  year.  The  greater  part  of  the  sur- 
face of  the  soil  above  the  quarry  is  cultivated  and  Occupied 
by  another  person,  who  is  rated  for  it. 

The  question  for  the  Court  is,  whether  the  land  and 
excavation  are  legally  exempt  from  the  poor-rate. 

FolUtt,  S.  6.  (with  whom  was  Channell),  in  support  of 
the  order  of  sessions.  Both  the  stone  quarry  and  the  land 
were  ratable.  With  respect  to  the  land,  there  can  be  no 
doubt;  and  therefore  the  question  will  be  as  to  the  amomU 
for  which  the  rate  ought  to  stand.  With  regard  to  the 
quarry,  it  will  be  objected  that  it  is  a  mtne,  and  therefore 
not  ratable,  although  it  is  found  by  the  sessions  to  be  a 
quarry.  Rex  v.  Sedgleif{a),  and  Rex  v.  BreHell(b\  cer- 
tainly decide  conclusively  that  no  mine  other  than  a  coar/- 
mine  is  ratable ;  but  the  question  in  this  case  is,  whether 
the  particular  kind  of  excavation  is  a  mine  or  not;  and  that 
question  is  one  of  fact  for  the  decision  of  the  sessions, 
and  not  a  question  of  law  which  this  Court  can  entertain. 
Lord  Tenterden,  C.  J.,  in  Rex  v.  Sedgley,  said  that  the 

(a)  S  Barnw.  &  Adol.  65.  (b)  3  Barnw.  &  Adol.  434. 
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question  whether  the  property  or  limestone,  which  had        1835. 
been  rated,  was  properly  a  limestone  mine,  was  *'  perhaps  ^^^ 

rather  a  question  of  fact  than  of  law ;"  and  in  that  case    ^    v. 
the  sessions  had  quashed  the  rate  on  the  ground  that  the 
excavation  was  a  mine,  and  the  Court  confirmed  the  order. 
In  JRex  ▼.  BreiUll,  the  question  submitted  to  the  Court 
was,  whether  clay-pits  or  clay  mines  were  ratable  to  the 
poor^  and  if  not,  the  amount  of  the  rate  was  to  be  re- 
duced ;  and  the  decision  only  goes  to  this, — that  a  mine  is 
not  the  less  a  mine  within  the  principle  laid  down  in  Res 
V*  Sedgky,  on  account  of  the  character  of  the  ammodity 
obtained*    The  Court  have  in  no  case  investigated  the 
evidence  with  a  view  to  decide  whether  the  particular  evi- 
dence was  or  was  not  evidence  of  a  mine.    That  question 
is  for  the  sessions.    In  Rex  v.  Sedgley,  the  Court  laid 
down  the  principle  as  to  what  is  to  be  considered  a  mine  for 
the  guidance  of  future  sessions,  when  considering  whether 
a  particular  excavation  is  a  mine  or  not;  but  they  leave 
the  decision,  under  that  guidance,  to  the  sessions.    Here, 
the  aeasions  have,  by  confirming  the  rate,  found  thaf  the 
excavation  is  not  a  mine. 

Lord  Denmoii,  C.  J. — ^to  Sir  John  Campbell.  The  diffi 
culty  which  presses  upon  us  is,  that  the  sessions  say  in 
terms  that  this  is  a  quarry,  and  then  state  facts  from  which 
we  might  perhaps  conclude  that  it  is  a  mine.  It  would, 
however,  be  difficult  for  us  to  take  upon  ourselves  to  de- 
cide that  question,  the  more  especially  as  the  sessions 
have  called  the  excavation  a  quarry.  Had  not  the  case 
better  be  sent  back  to  the  sessions  to  be  re-stated  i 

Sir  John  Campbell.  In  both  the  cases  which  have  been 
OMDtioiifid,  the  Court  treated  the  question  as  a  queetian 
of  law. 

FoUettf  S.  G.  The  question  is  one  purely  of  fact,  upon 
which  the  sessions  are  more  competent  to  decide  than  this 
Court  This  Court  has  no  jurisdiction  to  entertain  the 
question.  But  supposing  that  the  Court  would  examine 
whether,  according  to  the  criterion  given  in  Rex  v.  Sedgley, 
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1835.        the  facts  stated  in  this  case  shew  that  this  particular  exca- 

^\7~^      vatioD  is  a  oiiDe,  it  is  submitted  that  it  will  be  found  that 
The  KiJNG  .  .  .  ,  .      « 

v.  this  18  not.a  miue,  and  that  it  rather  falls  within  Rex  v. 

DuKBFOKD.     Woodland  (a),  Rex  v.  Alberbury  (6),  and  that  class  of  cases. 

Sir  John  Campbell  and  Bingham^  contri.  This  Court 
has  entertained  a  similar  question  in  Rex  v.  Alberbury^ 
which  was  the  case  of  lime  works ;  Rex  v.  Woodland^  the 
case  of  a  slate  quarry ;  Rex  y*  Sedgley,  another  case  of 
lime  works,  and  in  various  other  cases ;  and  it  is  of  the 
greatest  importance,  for  the  sake  of  uniformity  of  decisioD, 
that  these  questions  should  be  decided  by  the  Court.  In 
Rex  V.  Sedgley^  there  was  the  same  question  as  here, 
namely,  whether  the  property  substantially  described  by 
the  sessions  is  or  is  not  liable  to  be  rated.  It  is  true  that 
in  that  case  the  sessions  had  quashed  the  rate;  but  no 
reliance  was  placed  upon  that  fact,  either  at  the  bar  or  by 
the  Court;  but  both  proceeded  upon  the  special  facts, 
and  inquired  whether,  under  the  circumstances  stated,  the 
property  was  ratable.  In  Rex  v.  Brettell,  this  Court  reversed 
the  decision  of  the  sessions  which  confirmed  the  rate ;  and 
thus  found,  in  effect,  that  the  property  was  a  mine,  when 
the  sessions  had  found  that  it  was  not  a  mine.  In  that 
case,  the  counsel  in  support  of  the  order  of  sessions  used 
the  same  argument  that  has  been  urged  to-day ;  yet  all  the 
judges  (who  delivered  their  opinions  seriatim)  decided  that 
the  facts  stated  in  the  case  shewed  that  the  clay-pits  in 
question  were  mines  within  the  principle  laid  down  in  Rex 
V.  Sedgleys  and  the  Court  accordingly  quashed  the  order 
of  sessions  so  far  as  that  order  related  to  the  rate  in 
respect  of  the  clay-pits.  All  the  judges  expressed  them- 
selves bound  by  the  decision  in  Rex  v.  Sedgley.  The  rule 
to  be  collected  from  Rex  v.  Sedgky  and  Rex  v.  Brettell 
together  is,  that  in  every  case  where  the  substance  (what- 
ever be  the  nature  of  that  substance)  is  obtained  by  the 
operation  of  mining,  the  excavation  is  properly  a  mine» 
(a)  2  East,  164.  (d)  1  East,  534.. 
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In  those  cases  of  lime  works  (a)»  slate  quarries  (6),  and 
clay  pits(c),  in  which  the  Court  decided  that  the  property 
was  liable  to  be  rated,  the  works  were  open,     it  is  clearly  v, 

established  that  it  is  the  mode  of  working,  and  not  the  I^vnsfoiio. 
nature  of  the  material,  which  affords  the  criterion  as  to 
whether  this  is  a  mine  or  not.  It  is  said  that  the  sessions 
have  called  this  excavation  a  quarry ^  and  that  according  to 
the  criterion  given  in  22ejr  v.  Sedgley,  it  is  not  a  mine. 
The  sessions  have  not  found  that  it  is  a  quarry,  for  the 
question  submitted  to  the  Court  is,  whether  the  excavation 
is  legally  liable  to  be  rated.  And  the  argument  that  this 
excavation  is  not  a  mine,  according  to  the  criterion  in  Rex 
v.  Sedgley^  is  without  foundation.  That  criterion  is,  in 
substance,  the  mode  of  working,  and  it  cannot  be  doubted 
that  if  a  copper  or  iron  mine  had  been  worked  in  the 
same  manner  as  this  excavation,  it  would  be  a  mine.  It  is 
not  necessary, — ^to  give  an  excavation  the  character  of  a 
mine, — that  it  should  be  entered  by  a  shaft.  It  is  well 
known  that  many  of  the  richest  mines  in  England,  and 
those  of  Potosl,  for  the  most  part,  are  entered,  as  here, 
by  a  levelf  and  not  by  a  shaft.  The  works  are  equally 
carried  on  by  the  operation  of  minifig,  whether  they  are 
approached  by  a  level  or  by  a  shaft  The  criterion  may  be 
said  to  be,  in  one  sense, — whether  the  mode  of  working  is 
such  as  requires  skill  and  experience ;  and  it  is  expressly 
found  here  that  skill  and  judgment  are  required  in  exca- 
vating, and  that  it  requires  a  long  time  to  make  a  man  a 
good  workman. 

Lord  Dbnman,  C.  J. — Rex  v.  Sedgley  cannot  be  ques- 
tioned. It  was  decided  by  Lord  Tenterden,  C.  J.,  giving 
the  opinion  of  the  whole  Court,  and  was  fully  recognized  in 
Rex  v.  BreitelL  I  therefore  think  that  that  authority  must 
be  taken  to  be  quite  binding.    But  the  question  is,  whether 

(a)  Rex  V.  Alherhury^  1  £ast,      164. 
534.  (e)  Rex  V.  Brwn,  8  East,  598. 

(i;  Rtx  V.  Woodland^  2  East, 


354  CASES  IN  THE  KIKG's  BENCH, 

1835.        the  whole  effect  has  been  gWeo  to  it;  that  is,  whether  the 

2^\y^      sessions,  who  are  to  take  it  as  a  cuide,  have  done  so  in 
Th6  Ki»c       , .  r^,  .  .  .-    /< 

9,  this  case.    The  question  is   rather  a   quatum  of  fad. 

DvHSFOBD.  ^Tie  principle  of  law  derivable  from  the  cases  which  have 
been  cited  is,  that  the  mode  of  getting,  and  not  the  nature 
of  the  article,  constitutes  mine  or  no  mine.  But  it  seems 
to  follow  that  the  application  of  that  principle  to  the  facts 
of  each  case  must  be  made  by  the  sessions.  If  thej  had 
said  that  this  is  a  mine,  or  that  it  is  not,  I  should  have 
considered  mjself  bound  by  their  finding.  They  have  not 
done  so: — they  have  confirmed  the  rate  and  caDed  the 
property  a  quarry,  but  have  also  stated  the  facts,  and  put 
the  question  whether  this  excavation  is  exempt.  They 
have  therefore  studiously  avoided  any  finding.  The  an- 
swer of  this  Court  is,  that  we  will  not  decide  the  question 
of  fact.  We  can  only  lay  down  rules  of  law.  This  case 
must  be  re*-heard,  and  the  sessions  must  decide  whether, 
—applying  the  rule  in  Rex  v.  Sedgley  to  the  facts,  either 
as  they  now  are,  or  as  they  may  be  made  to  appear  on 
new  evidence,— -this  excavation  is  a  mine  or  not. 

LiTTLEDALE,  J. — Rfx  V.  Stdgletf  and  Rex  v.  BretteU 
have  decided  that  the  nature  of  the  material  is  no  part  of 
the  criterion  upon  these  questions.  That  is  the  principle 
laid  down  by  the  Court.  The  question  is  a  question  of 
fact, — whether  the  mode  of  operation  shews  it  to  be 
a  mine  within  the  principle  laid  down,  or  not ;  aod  this 
question  is  entirely  for  the  sessions  to  decide  upon.  I  do 
not  know  how  the  Court,  as  matter  of  law,  are  to  say 
whether  the  mode  of  operation  is  such  as  to  constitute  the 
excavation  a  mine.  That  question  depends  on  a  variety 
of  circumstances.  I  see  no  difference  between  this  quarry 
(for  it  seems  to  me  to  be  clear  that  it  is  a  quarry,  though 
doubtful  whether  it  is  a  mine}  and  a  common  open  quarry, 
except  that  it  is  under  ground,  and  approached  by  a  level ; 
and  I  do  not  see  how  we  can  say,  a$  matter  of  law,  that 
this  constitutes  it  a  mine* 
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Williams,  J.~The  rule  of  law  is,  that  it  is  not  the        i8S5. 
mineral^  but  the  manner  of  procuring  it,  that  determines 
the  question.     Then  it  is  for  the  sessions  to  decide  in 
each  case,  whether,  on  applying  that  rule,  they  are  satisfied    ^^v*^^* 
that  the  particular  excavation  under  consideration  is  or  is 
not  a  mine. 

Case  to  be  re-stated. 


The  King  v.  The  Inhabitants  of  Llanfihanoel* 
Abbrcowin. 

An  order  of  two  justices  for  the  removal  of  Hannah  Th(h  Where  fraud 
mas  from  the  parish  of  Mydrim>  Carmarthenshire,  to  the  j«  foon^a  E7Sie 
parish  of  Llanfihangel-Abercowin,  in  the  same  county,  was  sessions,  this 
confirmed  on  appeal,  subject  to  the  opinion  of  this  Court  i^j-^j,  \^  ^^^ 
upon  the  following  case : —  ^y  »^*^®  °^ 

Esther  Walters,  single  woman,  in  January,  1833,  being      But  in  case 
pregnant  of  the  pauper,  was  removed  by  an  order  of  justices  where  the  facts 
to  Llanfihangel-Abercowin,   and  was,  together  with  the  such  as  to  ren« 
order,  delivered  to  one  of  the  overseers  of  LJanfihi^ngel-  ^^11^]^  that^ 
Abercowin;  she  was  left  there  by  the  overseer  of  Mydrim;  the  decision  of 
but  on  the  same  day  returned  to  her  mother's  house  in  ^^  sessions 
Mydrim.  under  a  promise  from  the  overseer  of  LJanfi-  must  have  pro- 
..*.  .1/.         1.  i..  ccededonthe 

hangel-Abercowm,  made  after  the  departure  of  toe  over-  around  of 

seer  of  Mydrim,  that  a  certificate  should  in  a  few  days  ^^"^      . 
after  be  given  to  Mydrim  acknowledging  her  to  be  legally  back  the  case 
settled  in  Llanfihangel-Abercowin.     She  was  at  the  same  ^     ^^^^^ 
time  told  by  the  overseer  of  Llanfihangel-Abercowin  to  go  to 
the  parish  of  Mydrim,  and  look  for  a  place  for  herself  there 
until  a  few  days,  when  she  could  bring  such  certificate,  and 
in  the  meantime  to  conceal  herself  from  the  parishioners 
of  Mydrim.    She  accordingly  returned  that  day  to  Mydrim, 
and  concealed  herself  until  the  child  was  born. 
The  overseer  of  Llanfihangel-Abercowin  did  not  bring 
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1835.        ^be  certificate,  nor  was  such  certificate  ever  after  given  to 

^^'^^        Mydrim.     In  about  three  weeks  after  her  return,  E.  Wat- 

9.  ters  was,  at  her  mother's  bouse  in  Mydrim,  delivered  of 

^5^'ebcowin^   ^^^  pauper,  a  bastard,  she  having  directed  her  mother  and 

sister  to  conceal  the  fact  of  her  being  there;  and  three 

weeks  after,  the  parish  of  Llanfihangel-Abercowin  paid  the 

nurse  for  nursing  the  pauper.     Upon  the  discontinuance  of 

such  payment,  the  parish  of  Mydrim,  on  14th  September, 

1833,  by  the  order  of  the  two  justices,  removed  the  pauper 

(who  had  become  chargeable  to  Mydrim)  from  Mydrim, 

where  the  pauper  then  was  at  nurse  with  her  mother,  to 

Llanfihangel-Abercowin. 

Upon  the  hearing  of  this  appeal,  it  was,  on  the  behalf  of 
the  parish  of  Llanfihangel-Abercowin,  objected,  that  the 
two  justices  who  removed  the  pauper  from  Mydrim  had 
no  jurisdiction  to  do  so,  inasmuch  as  the  pauper  was  under 
the  age  of  seven  years,  and  at  the  time  with  her  mother  at 
nurse  in  Mydrim. 

Chilton^  in  support  of  the  order  of  sessions.  It  suffici- 
ently appears  from  the  statement  on  the  case,  that  the 
mother  was  settled  in  Llanfihangel-Abercowin,  and  that 
the  circumstance  of  the  pauper  being  bom  in  Mydrim,  was 
occasioned  by  the  fraud  of  the  officers  of  Llanfihangel-Aber- 
cowin, in  order  to  prevent  the  child  from  being  settled  in 
that  parish.  Fraud  is  not  found  as  a  fact ;  but  it  is  to  be 
collected  from  the  statement.  [Lord  Denman,  C.  J.  It 
is  essential  to  your  case  that  there  should  be  fraud,  and 
that  must  be  found  as  a  fact  by  the  sessions.  It  has  been 
decided,  a  hundred  times,  that  we  cannot  infer  fraud,  but 
are  to  decide  only  upon  the  facts  stated.]  It  is  hoped  that 
the  Court  will  send  the  case  back  to  be  re-stated.  The 
intention  on  the  part  of  the  sessions  to  raise  the  question 
as  upon  a  finding  of  fraud,  sufficiently  appears. 

£.  V.  Williams,  contri,  prayed  that  the  order  of  sessions 
might  be  quashed. 
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Lord  Den  MAN,  C.  J.— It  is  quite  clear  that  we  cannot 
infer  fraud;  but  we  think  that  upon  the  whole  matter  stated 
there  is  enough  to  warrant  us  in  sending  the  case  back  to  ^  ^  v. 

Case  to  be  re-stated 


Tne  Kino 
the  »e«ions  to  be  restated.  '  A.^rX' 


The  Kino  v.  The  Inhabitants  of  the  Parish  of  Cartmel, 

Lancashire. 

An  order  of 

An  order,  whereby  Robert  Armer,  his  wife  and  children,  J^'^/'^hg 
were  removed  from  the  township  of  Burton,  Westmoreland,  overseers  of  a 
to  the  parish  of  Cartmel,  Lancashire,  was  confirmed,  sub-  E^noover- 
jcct  to  the  opinion  of  this  Court  on  the  following  case : —      seers  quft  pa- 
in  1822,  Robert  Armer  gained  a  settlement  by  hiring     lierefore 

and  service  at  East-plain.     East-plain  was,  before  the  act  ^^^^^f  P?«- 
'^.  ,    ^  .  per  had  gained 

of  parliament  and  award  hereinafter  mentioned,  part  of  a  a  settlement 

salt  marsh  formed  by  the  gradual  retiring  of  the  sea,  but  oc-  ^r^jj^^'^n 

casionally  overflowed  by  the  tide ;  and  which  salt  marsh  was  waste  land 

part  of  the  waste  lauds  within  the  parish  of  Cartmel,  and  is  "^^^^  ^^^  ^ 

bounded  on  the  one  side  by  the  sea,  and  on  the  other  by  mainder  of 

the  ancient  inclosed  lands  of  the  townships  of  Lower  Hoi-  ded  into  town- 

ker  and  Lower  Allithwaite,  both  within  the  parish  of  Cart-  *^'P«  ^*^*°K 

'.  ,     ,  '^  separate  over- 

mel ;  but  whether  East-plain  was  within,  or  formed  part  of  seers  and  sup- 
cither  of  those  townships,  or  was  within  or  formed  part  of  JJU^*  ^^  ^^nj 
any  of  the  other  five  townships  hereinafter  mentioned  in  the  which  parish, 
said  parish,  no  other  evidence  was  given  except  the  local  qq  oveneers  or 
situation  thereof  as  above  set  forth,  and  the  act  of  parlia-  poor-rate,  a 
ment  and  award  hereinafter  mentioned.     There  are  in  the  parish  at  lai^e 

parish  of  Cartmel  seven  townships,  each  of  which  maintains  »^ad,  although 
^  ^  It  IS  not  shewn 

its  own  poor  separately,  has  a  separate  poor-rate,  and  sepa-  that  the  waste 

rate  overseers.      All  the  lands  in  the  parish  of  Cartmel,  Sj*  J^J'K 

townships  of 
the  parish,  and  altboogh  by  an  award  made  under  tlie  anthoritv  of  an  act  of  parliament 
for  indosine  the  commons  &c.  in  the  parish,  it  is  directed  that  the  said  waste  lands 
shall  contribute  in  certain  proportions  to  the  rates  (parochial  or  otherwise),  of  each  of 
the  several  townships  within  the  parish. 
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1835.  (except  it  be  the  said  salt  marsh  of  which  East-plain  is  a 
^■^^^^^^^  part,)  are  comprised  within  one  or  other  of  the  townships. 
9.  Whetlier  East-plain  itself^  or  the  salt  marsh  of  which  East- 

Inhabitants  of  pi^ju  formed  a  part,  is  also  comprised  within  one  or  other  of 
Lancashire,  those  townships,  no  other  evidence  was  given  except  as 
aforesaid.  There  are  no  overseers  of  the  poor  for  the  pa- 
rish at  large,  nor  have  any  ever  been  appointed;  neither  is 
there,  nor  has  there  ever  been  any  poor-rate  for  the  parish  at 
large,  or  any  parochial  funds  out  of  which  the  poor  can  be 
maintained.  The  notice  of  appeal  against  the  said  order  of 
removal  was  signed  by  all  the  churchwardens  and  all  the 
overseers  of  the  poor  of  the  said  townships  respectively, 
wherein  they  described  themselves  as  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Cartmel ; — and 
the  appeal  was  entered  as  that  of  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Cartmel.  The  pau- 
pers were  delivered  to  the  overseer  of  the  township  of 
Lower  Holker,  with  whom  they  still  remain. 

By  an  act  of  Geo.  3,  for  inclosing  the  waste  grounds  in  the 
parish  of  Cartmel,  it  was  enacted,  that  the  commissioners 
should  draw  up  an  award,  which  should  specify  and  direct  in 
what  township  or  division  within  the  said  parish,  the  lands 
&c.  which  should  be  allotted  by  virtue  of  that  act,  should  lie 
or  be  parcel,  and  should  be  charged  with  and  pay  all  such 
taxes  and  assessments  as  should  become  due  and  payable  in 
respect  thereof.  The  commissioners,  in  1809,  made  their 
award,  whereby,  after  allotting  East-plain  to  certain  persons, 
they  directed  that  it  should  be  subject  to  the  payment  of 
certain  specified  proportions  of  all  rates  and  taxes  and  as- 
sessments, parliamentary,  parochial,  or  otherwise,  out  of  the 
yearly  value  thereof,  to  each  of  the  several  townships.  Since 
the  making  of  this  award,  the  poor-rates  have  been  paid  to 
the  several  townships  within  the  parish  of  Cartmel  in 
the  proportions  named  in  the  award. 

The  appellants  contended,  that  as  East*plain  was  a  part 
of  a  marsh,  derelict  of  the  sea,  and  which  marsh  abutted  on 
the  tovmships  of  Lower  Holker  and  Lower  Allithwaite,  it 
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was  situatecl  within  one  or  the  other  of  those  townships,  and        1835. 
that  it  lay  on  the  remmdents  to  ascertain  within  which  of      ^"^^^^^ 

TKa    If  TWA 

them  it  was  situate,  and  to  have  removed  to  it  accordingly;  ^, 

and  that  a  removal  to  a  parish  which  had  no  poor-rate  and  I«»l«hit»nt8  of 

,     ,       ^  '^  Cabtmei, 

no  overseers  was  bad.  Lsocashire. 

But  the  sessions  held,  that  as  East^plain,  where  the  pau- 
pers gained  a  settlement,  was  within  the  parish  of  Cartmel,  it 
lay  on  the  appellants  to  show  not  merely  that  there  was  no 
poor-rate  made,  nor  overseers  appointed  for  the  parbh  at 
large,  but  that  East-piain  was  within  some  one  or  other  of 
the  townships  respectively  maintaining  their  own  poor,  and 
that,  as  far  as  appeared,  it  might  be  within  none  of  those 
townships,  although  it^was  within  the  parish  of  Cartmel. 
They  therefore  confirmed  the  order. 

Armstrong  in  support  of  the  order.  The  sessions  were 
right  in  the  decision  to  which  they  have  come.  [Williams, 
J.  How  can  an  order  of  removal  be  made  to  a  parish  that 
has  no  overseer,  and  has  no  rate  for  the  relief  of  the  poor, 
qu&  parish?]  There  ought  to  be  overseers  appointed  for 
this  place,  and  a  rate  made  for  the  relief  of  its  poor.  The 
45  Eliz.  c.  2,  directs  that  overseers  shall  be  yearly  appointed 
for  every  parish;  and  the  13  &  14  Car.  2,  c.  12,  s.  21,  au- 
thorizes the  appointment  of  overseers  for  the  several  town- 
ships, and  villages  in  large  parishes :  but  where  there  is  a 
place  known  to  be  within  a  parish,  the  remainder  of  which 
is  divided  into  townships,  all  maintaining  their  own  poor, 
and  the  place  in  question  cannot  have  overseers  appointed 
for  itself,  the  poor  settled  upon  it  must  necessarily  be 
chargeable  upon  the  whole  parish*  [Williams  J.  You 
say,  in  fisct,  that  you  do  not  know  to  which  township  the 
paupers  are  chargeable,  and  so  you  remove  to  the  whole 
parish].  This  place  is  rated  to  every  township  in  the 
parish. 

Peel,  contrd,  was  stopped  by  the  Court. 
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1885.  Lord  Denman,  C.  J. — The  mere  fact  of  this  district 

'^^""^"'^      beine  called  upon  to  contribute  towards  the  poor-rates  of 
The  KiHG        „    f  t^'        ^  11.  . 

9.  all  the  townships,  does  not  shew  that  poor  persons  who 

Inhabitants  of  ]^^y^  acquired  a  settlement  by  residence  or  otherwise  within 
Lancashire,  the  district,  are  chargeable  to  the  parish  at  large.  But  lay- 
ing aside  that  question,  it  is  at  all  events  incumbent  on  the 
respondents  to  shew  that  the  order  of  removal  was  directed 
to  a  party  competent  to  receive  it;  and  here  it  is  not  shewn 
that  the  supposed  parties  to  whom  it  was  directed  had  any 
existence  at  all.  The  order  of  sessions  must  therefore  be 
quashed. 

LiTTLEDALE  J.,  and  WitLiAMS  J.,  concurred. 

Order  of  Sessions  quashed. 


Rex  v.  The  Inhabitants  of  Foleshilx. 

A  coal  mine      UPON  an  appeal  against  a  poor-rate  for  the  parish  of 
pamh«  U*"^  Foleshill,  in  the  county  of  the  city  of  Coventry,  by  which 

ratable  to  the    George  Wheilden  was  assessed  in  525L  for  a  coal  mine« 

relief  of  the  .  j  i_-  •     l*  *•*!.• 

poor  in  each  of  engines,  and  machinery,  in  his  occupation,  the  sessions  re- 

those  parishes,  Juced  his  rate  to  320/.,  subject  to  the  opinion  of  this  Court 

although  the 

adit  and  the     on  the  following  case : 

machinery  be        Wheilden  is  the  owner  and  occupier  of  a  coal  mine,  situ- 

m  one  pansh  /  .   . 

only.  ate  partly  in  Foleshill  and  partly  in  the  adjoining  parish  of 

Exhall.  At  the  time  when  the  rate  was  made,  he  was  getting 
coal  partly  under  Foleshill  and  partly  under  Exhall.  The 
pits,  engines,  and  fixed  machinery,  are  in  Foleshill  alone,  iu 
which  parish  all  the  coal  is  brought  to  the  surface.  Wheil- 
den is  assessed  in  Exhall  at  filO/.  for  the  Exhall  part  of  the 
mine.  The  sessions  found,  that  if  the  parish  officers  of 
Foleshill  were  entitled  to  rate  Wheilden  for  the  whole  pro- 
fits of  his  mine,  525L  was  a  proper  sum;  but  that  if  they 
were  only  entitled  to  rate  him  for  the  profit  derived  from 


HILARY  TERM,  V  WILL.  IV.  361 

the  steam  engines  and  other  machiner}^  under  Foleshill,  the         18S5. 

assessment  ought  to  be  reduced  to  320/.     The  question  for     ,_^Y^^ 
,     iT,  .  ,  .  ,      ^  .  .     •   .       t  .The  King 

the  Court,  is,  on  which  of  the  two  principles  the  rate  ought  v, 

to  be  made.  Inhabitants  of 

FoLESHItL. 

M.  D.  Hilt  and  Waddington,  in  support  of  the  order  of 
sessions.  This  mine  is  ratable  in  Exhall  in  respect  of  that 
portion  of  the  coal  only  which  is  raised  from  that  parish. 
By  4S  Eliz.  c.  2,  s.  1,  **  occupiers  of  coal  mines"  are  ratable; 
and  it  seems  clear  that  the  owner  of  this  mine  occupies  a 
certain  portion  of  it  in  Exhall.  It  will  be  contended  on 
the  other  side,  that  the  mine  must  be  considered  to  be 
locally  situate  for  the  purposes  of  rating,  in  that  parish  alone 
in  which  the  shaft  and  engines  &c.  are,  and  in  which  the 
coal  is  brought  to  the  surface  But  this  argument  appears 
to  be  entirely  destitute  of  any  foundation.  It  is  now  con- 
sidered that  a  canal  is  ratable,  not  in  that  parish  alone  in 
which  the  tolls  are  taken,  but  pro  rati  in  each  parish 
through  which  the  canal  passes, — upon  this  principle,  that 
the  land  which  would  otherwise  have  been  ratable  to  the 
parish  in  which  it  is  locally  situate,  is  covered  by  the  canal. 
If  this  be  the  principle  in  the  case  of  land,  a  fortiori  it 
ought  to  be  so  in  the  case  of  a  mine,  where  the  substance 
ratable  is  actually  taken  away.  In  Rex  v.  The  Mayor  i^c. 
of  Bath  (a),  it  was  held  that  the  corporation  of  Bath,  who 
were  owners  of  reservoirs  of  water  in  the  parish  of  Lyn- 
comb,  and  who  conveyed  the  water  by  pipes  through  the 
city  of  Bath,  where  it  was  consumed,  were  liable  to  be 
rated  on  their  profits,  not  in  Lyncomb  wholly,  but  partly  in 
those  parishes  in  Bath  through  which  the  pipes  ran,  be- 
cause they  occupied  land  hy  those  pipes  in  each  of  such 
parishes.  There  have  been  similar  decisions  with  respect 
to  gas  companies. 

Pollock,  A.  G.,  Amos,  and  Reynolds,  contrd.  In  the  case 
put  of  canals  &c.  there  is  an  actual  occupation  of  the  land 

(a)  14  East,  609. 
VOL.  IV.  B  B 
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1835.        in  the  parishes  through  which  they  pass.    A  permission  to 

1^\7^      take  minerals  from  the  land  of  another  is  a  lic^ice  only, 
The  King  ,  .      ,  ^      m.        ^       ... 

9.  and  not  an  occupation  (a).     Therefore  if  a  nian  have  a  mine 

InhabitaDta  of  Jq  ^^^  parish,  and  have  permission  to  go  from  that  mine 
into  a  coal  field  in  the  adjoining  parish,  there  to  get  the 
coals,  this  is  no  ocaipation  of  land  within  the  adjoining 
parish^  any  more  than  a  licence  to  cut  timber  on  the  land 
of  another  in  another  parish,  is  an  occupation  of  lapdj  for 
the  purposes  of  rating,  within  such  other  parish.     The 
mine  is  in  Foleshili,  in  which  parish  is  situate  the  a^it  bj 
which  access  is  obtained  to  the  coalJUld  or  iir^ta  of  coal 
in  Eshall.     It  is  where  a  particular  thing  of  value  in  the 
bowels  of  the  earth  first  comes  to  the  light  that  it  is  ratable. 
The  coal  is  not  ratable  when  lying  in  the  pUce  wher^ 
nature  placed  it. — When  then  does  it  become  ratably? 
Not  when  first  separated,  or  when  first  placed  in  the  triin) 
road  or  level  in  the  mine,  but  when  first  brought  tq  the 
surface  and  rendered  available  for  the  purposes  of  n^an. 
Suppose  a  shaft  sunk  on  the  sea-shore,  an4  coal  raised 
fipom  underneath  the  sea,  would  not  the  coal  b^  ratiiblP  4lti^ 
whole  value  in  the  parish  in  whieh  the  shaft  is  sunk^    l\  dpes 
not  appear  but  that  this  shaft  in  Foleshili  affords  the  only 
possible  means  of  getting  at  the  coal.     Therefore  it  must 
be  taken,  tha"^  if  the  owner  of  the  land  were  deprived  of  this 
adit,  he  would  lose  the  whole  value  of  the  ipine.    This 
ease  is  rather  like  that  of  a  mineral  spring,  which  is  ratable 
in  the  parish  in  which  it  is  first  made  available,  than  ^ny  of 
the  cases  which  have  been  referred  to  contri.  In  JKejr  v.  MU* 
ler{i)  it  was  held,  that  the  profits  of  a  mineral  spring  wer^ 
ratable  as  parf  of  the  produce  of  the  land  in  v)hich  it  came 
to  the  iurface.    So,  the  profits  of  this  coal  mine  must;  bp 
considered  as  part  of  the  produce  of  the  land  which  con- 
tains the  approach  to  it.     Suppose  that  it  could  be  shewn 
that  the  water  of  a  mineral  spring  ran  underneath  another 
parish  before  it  came  to  the  surface, — would  the  sessions 

(a)  Vide  Doe  d.  Eanly  v.  Wood,  2  Barn.  &  Alders.  724. 
(6)  2  Cowper,  619. 
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be  warranted  in  saying  that  such  other  parish  was  entillad        1835. 
to  share  in  the  benefit  of  the  profits  of  the  spring?     It  may      ^'-^^'^-^ 
be  said  that  the  improbability  of  any  person's  being  able  to  «. 

discover  the  subterraneous  course  of  the  stream  is  a  suffi-  Inhablunts  of 

FOLBBHILl. 

cient  answer  to  any  argument  drawn  from  the  analogy  of 
this  case;  but  it~must  be  remembered  that  in  the  time 
when  the  43  Eliz.  was  passed,  the  state  of  science  was 
such,  that  it  wa«  nearly,  if  not  quite,  as  difficult  to  ascertain 
whether  a  particular  part  of  a  mine  was  in  one  parish  or  in 
another.  It  may  reasonably  therefore  be  supposed  that 
the  legislature  intended  that  the  mine  should  be  considered 
to  be  in  that  parish  in  which  the  coal  is  brought  to  the 
surface.  And  indeed,  at  ^At^  day,  it  is  almost  impossible 
for  the  parish  officers  to  say  how  much  of  the  coal  is  raised 
from  one  parish,  and  how  much  from  another.  It  appears 
to  have  been  the  opinion  of  Mr.  Nolan  (a)  that  the  coal 
was  ratable  at  the  pit^a  mouih. 

Lord  Denman,  C.  J. — This  is  dearly  a  coal  mine  in 
the  parish  from  which  the  coal  is  actuiilly  obtained,  and  it 
18  ratable  in  that  parish.  The  argument  is  much  too 
refined  which  says  that  the  mine  can  only  be  in  the  parish 
in  which  the  coal  is  brought  to  the  surface.  Suppose  a 
coal  mine  extended  into  twenty  parishes,  and  was  being 
worked  only  in  one,  and  the  pit  was  in  one  of  the  parishes, 
where  do  work  was  going  on,^could  it  be  rated  only  in  the 
parish  where  the  pit  was  situate  i  As  to  the  difficulty  of 
ascertaining  the  value  in  each  parish,  there  is  none  here 
stated.    The  sessions  have  ascertained  it. 

LiTTLBOAtSy  J. — I  am  of  opinion  that  that  part  of  the 
coal  field  which  is  in  Exhall  is  liable  to  be  rated  there. 
The  words  in  the  statute  are  ''coal  mines."  NQWjis  ibis 
a  coal  mine  i  It  has  been  argued,  by  the  counsel  for  the 
respondents,  that  it  is  not  ratable  as  a  coal  mine,  unless  the 

(fl)  1  Nolan's  P.  L.  146. 
B  B  2 
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1835.        apparatus  for  working  it  is  also  in  the  same  parish.    I 

^*^'?^      do  not  agree  with  them  in  that.    In   Sander^a  case  (a) 

ff,  it  was  held»  that  "  if  a  man  hath  mines  hidden  within 

Inhabiunts  of  j,jg   IhqJ    gm}   ]easeth   his  land   and    all    mines    therein, 

FOLESHILL. 

there  the  lessee  may  dig  for  them."  If  you  lease  mines, 
there  is  no  doubt  that  mines  would  pass,  though  no  mines 
were  open  at  the  time.  The  getting  of  the  coal  is  an  ope- 
ration in  the  mine.  You  send  men  in,  and  they  sever  the 
coals ;  that  is  as  much  a  mine  as  if  the  whole  machinery 
were  in  the  same  parish.  As  to  the  spring  rated  where  it 
comes  out,  it  cannot  be  rated  anywhere  else.  It  is  impos- 
sible to  know  through  what  parishes  it  comes;  whereas 
thejre  is  no  difficulty  in  deciding  where  the  coal  is.  There 
might  have  been  more  difficulty  in  the  time  of  Queen 
Elizabeth;  but  that  does  not  vary  the  principle.  The  ses- 
sions must  rate  it  in  the  best  way  they  can.  Rex  v.  The 
Mayor,  S^c.  of  Bath  (6)  is  very  much  like  this  case.  But 
this  is  much  stronger  than  the  cases  of  canals,  and  water- 
.  pipes  in  which  the  land  is  used  for  the  artificial  purpose  of 
conveying  water  by  machinery.  This  is  exactly  as  if  one 
would, gather  wheat  from  the  land  above.  The  sessions 
have  come  to  the  right  conclusion. 

Williams,  J. — A  principal  objection  made  was,  that 
Whielden  was  not  in  point  of  law  the  occupier  of  a  coal 
mine  in  Exhall.  I  think  that  the  whole  of  this,  both  that 
which  lay  in  Exhall  and  that  which  lay  in  Foleshill,  mightfairly 
be  considered  as  a  coal  mine.  If  that  be  so,  Whielden  was 
an  occupier,  and  .liable  to  be  rated  to  some  amount  or  other, 
in  Exhall. 

Order  confirmed, 
(a)  5  Co.  Rep.  12.  (h)  SuprH,  361. 
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The  King  v*  Adey  and  others. 


An  order  made  by  two  justices  for  stopping  up  an  unne-  A  notice  of 

cessary  highway  in  the  township  of  Curborough  and  Elm-  an  wderSr"*' 

hurst,  in  the  parish  of  St.  Chad»  otherwise  Stowe,  Litch-  stopping  up  a 

field,  in  the  county  of  Stafford^  was  confirmed^  subject  to  sufficient  if  it 

the  opinion  of  this  Court  upon  the  following  case:  state  that  the 

.  appellants  are 

The   appellants  were  called  upon  to  prove  service  of  agpieved  by 

the  notice  of  appeal  required  by  the  55  Geo.  3,  c.  68,  s.  3 ;  ^^y^^d^o  ^ 

when  it  appeared  that  a  notice  in  the  following  form  had  greater  dis- 

been  given : — (The  notice,  which  was  here  set  out  at  full  next^market 

length,  purported  to  be  a  notice  of  appeal  by  Adey  and  town  from 

thfiir  fcsneO" 

others,  inhabitants  of  Chorley,  Staffordshire,  against  the  tive  residues 

above-mentioned  order  of  justices;  and  concluded  as  fol-  than  they 

,  ,  .      would  have 

lows:)  **  And  the  grounds  of  our  appealing  agamst  the  gone  if  the 

confirmation  of  such  order,  and  proceeding  and  stopping  f^  ^L'^J^^oed 

up  the  said  road,  are,  that  we  shall  be  materially  injured  up  were  put 

and  aggrieved  by  being  compelled  to  go  a  much  greater  ^pe*  nato  of 

distance  to  the  next  market  town  from  our  respective  resi-  repair. 

dences,  than  we  should  if  the  road  intended  to  be  stopped  expressly  state 

up  as  useless  and  unnecessary  were  put  and  kept  in  a  '^*^.'**®5^ 

proper  state  of  repair.     Dated  &c."  ih^  order. 

It  was  objected  by  the  counsel  for  the  respondents,  that 
this  notice  was  not  suiBcient,  on  the  ground  that  it  did  not 
state  that  the  appellants  were  injured  or  aggrieved  by  the 
order.  And  the  sessions  being  of  this  opinion,  confirmed, 
the  order. 

The  question  for  the  opinion  of  the  Court  is.  Whether 
the  notice  of  appeal  was  a  sufficient  notice  within  the  third 
section  of  the  55  Geo.  3,  c.  68. 

Whateley,  in  support  of  the  order  of  sessions,  contended| 
that  the  notice  should  have  stated  in  terms,  that  the  parties 
were  aggrieved  by  the  order.  For  this  he  cited  Rex  v. 
Justices  of  Essex  (a),  JRex  v.  Justices  of  West  Riding  of 

(a)  7  Dowl.  &  Ryl.  678;  5  Barn.  &  Cressw.  481. 
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Yorkshire  {a).  He  admitted  that  a  later  case  of  Rex  v. 
Justices  of  West  Riding  of  Yorkshire  (6)  was  to  the  con- 
trary. 

Lord  Denman,  C.  J. — We  are  disposed  to  think  that  it 
scarcely  required  an  authority  to  shew  that  the  Court  of 
Quarter  Sessions  was  wrong. 

Order  of  Sessions  quashed* 

(a)  1  Muin.  &  RjrL  547;    7  (6)  iifi(«,vol.  i.496;  4Bani.lc 

Bam.  &  Cressw.  678.  Adol.  685. 


Low  «.  BURBOWS. 

Whers^  to  an  ASSUMPSIT  on  a  bill  of  exchange  for  36/.,  drawn  by  the 

WUrfS^*  plaintiff  and  accepted  by  the  defendant  ((J).    The  defend- 

chaogei  the  atit  pleaded  as  to  (20/.,  parcel  of  the  S6/.,  that  the  consi- 

pleads  want  deration  for  his  promise  in  respect  of  the  said  sum  of  20/. 

^  ''^"d  aT  ^*'  ^^^  ^^'®  *°^  delivery,  by  the  plaintiff  to  the  defend- 

plaimlff  rv  atit,  of  ft  certain  cow,  for  20/.,  and  which  cow  the  ptain- 

Se^'efd  t  **^'  *^  ^^^  ^^™®  °^  '"^'^  '*'^'  warranted  sound;  whereas  the 
had  consider*  (5ow  at  the  time  of  the  sale  and  delivery  was  not  sound, 
acceptance  ^^^  ^"  ^^^  contrary  thereof  was  unsound,  and  shortly  after 
which  consi-  the  sate  and  delivery  died  of  such  unsoundness.  And  as 
sutes  specifi-  ^^  ^^'^  residue  of  the  36/.  the  defendant  pleaded,  that  he 
ciUJy  ttfu/er  a  never  had  any  consideration  for  his  acceptance,  et  hoc 
then  concludes  parfttiii  est  verificare  (d). 

thejktmlffw'  Replication:  As  to  the  plea  of  the  defendant  pleaded 
not  boand  to  as  to  the  sum  of  20/.  parcel  &c.,  that  the  plaintiff  did  not 
deration^n  the  Warrant  the  defendant  that  the  said  cow  was  sound,  modo 

first  instance. 

(c)  The  declaratioD  contained      ration,  (vide  GUbcrt  t,  ParkeTf  3 

other  counts,  upon  which  no  point  Salic.  629,  6  Mod.  158;  2  Wm. 

afose.-  iSaund.  d  c.  n.(14),)7titfre,  whe- 

(<Q  As  this  plea  denied  a  matter  ther  it  ought  not  to  have  concluded 

implied  contidlied  ift  th*  deoia-  to  th«  couiKry  ^ 
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et  forinft  &c.— concluding  to  the  country.  And  as  to  the  1835. 
plea  of  the  defendant  by  him  secondly  above  pleaded,  as  to 
the  residue  of  the  36L,  that  the  defendant  did  receive  con- 
siderarion  for  the  said  acceptance  therein  mentioned^  to 
wUf  two  cow$  sold  and  delivered  by  the  plaintiff  to  the 
defendant  at  his  request, — concluding  also  to  the  country. 

At  the  trial  before  Lord  Denman,  C.  J.  at  the  London 
sittings  after  last  temii  the  plaintiff's  counsel  merely  put  in 
and  proved  the  bill  at  exchange  described  in  the  first 
count*  Ball,  for  the  defendant,  contended,  that  as  the 
fdaintiff  had  in  bis  replication  not  only  alleged  that  cotisi- 
deralion  had  been  given  for  the  bill,  but  had  gone  on  te 
state  the  particular  nature  of  the  consideration,  viz.  the 
sale  end  delivery  of  two  cows  by  the  plaintiff  to  the  de- 
fendanti  he  was  bound  to  prove  such  particular  considera- 
tion. The  Lord  Chief  Justice  was,  however^  of  opinion 
that  the  production  and  proof  of  the  bill  was  a  sufficient 
pritfift  facie  cUse,  and  overruled  the  objection.  Ultimately, 
the  plaintiff  bad  a  verdict  for  5L,  the  jury  expressly  stating 
that  they  found  the  question  of  warranty  in  favour  of  the 
defendant,  and  two  payments  of  6/.,  and  5L  having  been 
admitted.  The  Lord  Chief  Justice  refused  to  give  leave 
to  more  te  enter  a  nonsuit  on  the  point  suggested. 

Ball  now  moved  for  a  new  trial.  The  plaintiff  was 
bonnd  under  these  pleadings  to  prove  the  specific  consi- 
deration alleged  by  him  in  his  replication  to  have  been 
given.  A  case  of  Green  v:  jfrmstead,  tried  before  Alder" 
son,  B.  at  the  sittings  in  London  after  last  Trinity  term, 
was  cited  at  the  trial  in  support  of  the  objection  then  and 
now  made.  In  that  case,  the  declaration  was  on  a  bill  of 
exfcfaange.  The  defendant  pleaded  want  of  consideration; 
and  the  pldtitiflF  iti  his  replication  stated  that  there  was  a 
consideration,  and  set  out  fully  what  that  consideration 
was.  [Lord  Denman,  C.  J.  Was  the  specific  considera- 
tion there  stated  vnder  a  scilicet?'}  It  was  not  That, 
however^  was  the  only  difference  between  the  two  cases ; 
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1835.  and  there  the  learned  baron  compelled  the  piaintiflF  (who 
had  contented  himself  with  putting  in  and  proving  the 
bill^  to  go  into  evidence  of  the  specific  consideration.  Mr. 
Piatt,  who  was  of  counsel  for  the  plaintiff  in  this  case, 
stated  at  the  trial,  that  Parktj  B.  had  decided  otherwise 
a  few  days  previously.  It  is  hoped  that  the  Court  will 
grant  a  rule  for  the  purpose  of  considering  fully,  whether 
the  consideration  thus  stated  in  the  plaintiff's  replication 
ought  to  have  been  proved  by  the  plaintiff. 

Lord  Denman,  C.  J. — We  should  like  to  look  more 
into  the  pleadings,  before  we  give  our  opinion  upon  the 
point 

Cur.  adv.  vtdt. 

On  a  subsequent  day  in  the  term. 

Lord  Denman,  C.J.  said, — We  think  that  the  question, 
whether  the  plaintiff  was  bound  to  prove  the  consideration 
stated,  depended  upon  whether  the  replication  concluded 
to  the  country,  or  with  a  verification.  We  find,  upon 
looking  at  the  pleadings,  that  the  conclusion  is  to  the 
country,  and  therefore  we  think  that  it  was  not  necessary 
for  the  plaintiff  to  prove  the  consideration. 

Rule  refused. 


Hall  r.  Middleton. 

fora^rulTniw"  ''•  ^^^  cwxse  was  tried  before  the  under-sheriff  of  Derby* 

for  a  new  trial  shire  by  virtue  of  a  writ  of  trial ;  and  the  plaintiff  had  a 

of  a  cause  j-  -.  r      ,iri 

tried  before  an  verdict  for  15/. 

under-sheriff, 

the  party  making  the  application  should  produce  a  copy  of  the  under-sheriff's  notes, 

verified  by  affidavit,— or  an  affidavit  stating  a  refusal  by  the  under-sheriff  to  give  a  copy 

of  bis  notes,  and  bringing  before  the  Court  the  facts  proved  at  the  trial. 
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Maule,  within  the  first  four  days  of  the  term,  moved         1835. 
for  a  new  trial.     He  stated  that  he  was  not  furnished  with 
a  copy  of  the  under-sheriff's  notes  verified  by  affidavit,  nor  v. 

with  a  statement  upon  affidavit  that  the  under-sheriff  had  Middleton. 
been  applied  to  for  his  notes  and  the  application  refused, 
{Mansfield  V.  Brearey{a),  Bumey  v.  Moxall{b)\)  and  that 
he  had  only  an  affidavit  of  the  attorney  who  was  present, 
stating  the  evidence.  Under  circumstances  which  he  men- 
tioned to  the  Court,  he  requested  that  they  would  allow 
him  time  to  procure  the  under-sheriff's  notes. 

The  Court  expressed  some  doubt  whether  it  was  neces^ 
sary  that  the  under-sheriff's  notes  should  be  in  Court  at  the 
time  of  moving  for  the  rule  nisi  for  a  new  trial ;  and  whe- 
ther the  statement  of  counsel  should  not  be  received,  as  in 
the  cases  of  similar  motions  after  trials  before  a  judge  at 
nisi  prius  ;  in  which  case  the  judge  is  not  called  upon  to 
make  his  report  until  the  rule  nisi  has  been  granted.  The 
Court,  however,  under  the  particular  circumstances  brought 
to  their  notice,  stayed  the  proceedings,  in  order  that  an  ap- 
plication might  be  made  to  the  under-sheriff  for  his  notes. 

A. few  days  afterwards, 

Lord  Denman,  C.  J.  said — We  think  that  it  is  proper 
that  there  should  be  some  application  to  the  under-sheriff 
for  his  notes,  and  that  those  notes,  if  furnished  by  him, 
should  be  produced ;  and  that  if  he  refused  to  give  them, 
we  should  have  an  affidavit  stating  what  was  said  by  him 
on  the  occasion,  and  laying  before  us  the  facts  proved  at  the 
trial.  The  Court  of  £xchequer(c)  have  already  decided 
that  such  is  the  course  which  ought  to  be  pursued ;  and 


(a)  AnU,  III.  p.  471 ;  1  Adol.  &  £11.  348  a. 

&  £11. 347.  (c)  In   Thmoi  v.  Edwards^  1 

(b)  Ante^  HI,  472(0);  S.C.per  Crompt.  Mees.  &  Rose.  382,  ut 
oomen  Bumey  v.  Maw$on,  1  Adol.  videtur. 
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1855.        we  will  adopt  the  same  rule,  as  we  are  anxious  that  the 
practice  should  be  unifortn. 


Hall 

9, 
MiODLBTOK 


Leave  gratited  to  fenew  the  appUcation 
after  the  first  four  days  of  the  term  (a). 

(a)  On  a  sabsequeDt  day  in  the  snch  copy  had  been  famished  by 

term  MauU  renewed  the  motiony  the   nnder-sheriff  to   the    depn- 

stating  that  he  was  now  furnished  nent  as  a  true  copy  of  the  notes 

with  a  copy  of  the  under-sheriff's  taken  by  him  at  the  trial;    and 

notes  and  an  affidavit  stating  that  the  Court  granted  the  rule  hiti. 


The  King  v.  The  Justices  of  Warwickshire. 

appefd  against  OnE  Smithy  hflviog  beeti  coiiVicted  afid  s^hteticed  ^  m^ 

undeTth"**"     month's  imprisoAraen^  b^  the  Rev*  fii  B<  Bkxam,  D.I)., 

Vagrant  Act,    a  magistrate  of  Warwiekshtre,  tinder  5  Geo.  4>  c.  69,  Si  14, 

c^83  Uhe  ses-  ^^  Vagrant  Act,)  appealed  to  thfe  Whrwickshire  teaskns, 

sions  confirm    held  in  December)  1891,  when  the  convietion  wils  quaahed, 

sub^c't^t^^^     subject  to  a  case  for  the  opinion  of  this  Cdun*  Dr#  Jil^xam 

case  for  the      obtained  a  certiorari  for  the  removal  of  the  order  and  pro- 
opmion  of  this  ,.  ^  ,  .         .  ,  .    ^  ^  •      *      •■     ^. 

Court,— a  sub-  ceedmgs  of  the  sessions  into  this  Court)  tttid  in  Apfii|  1833, 

sequent  ses-      ^|jg  ^^g^  ^^g  gg^j  ^^^]^  ^^  ^^  sessions  to  be  re-stated.     At 

sions  may,  af-  . 

ter  this  Court   the  sessiorts  holdeu  in  July,  1 836^  the  bppeal  wHs  re^hellrd^  and 

the  ordeTof  ^^^  justices  on  that  occMion  cwffkjned  the  eoUTiction,  sub^ 

sessions,  or  jeot  to  a  case.    In  the  following  MtchMtmas  term,  Dr. 

for  removing  Bhtufn  obtahied  tt  rule  to  shelir  tiiuse  why  his  recogniaatH^^ 

the  order  of  (entered  into  upon  oblaining  the  certiorari  td  remoTe  *«fe 

sessions  has  »  » 

elapsed,  with-  first  order  and  case)  should  not  be  discharged,'^which  rule 

orari'^havin^^    was,  in  the  Same  term,  enlarged  utitil  the  judgmetit  of  the 

been  awarded,  Court  should  be  given  upou  ^6  seccffid  drder  of  sesiiOba. 

cewary  pro-"     ^^  Hilary  term,  1834,  a  period  of  six  months  having  elapsed 

cess  for  the       since  the  time  of  holding  the  sessions  at  which  the  convic- 
apprehension       .  /<         «         «  •        •   i      •       •  « 

and  punish-      ^^'^^  ^^^  confirmed^  and  no  new  certiorari  having  been  ob- 

ment  of  the      tftined  to  r^inove  (he  orders  and  ptdceedings  Df  those  ies- 

offender  ac-         .  w^     ^,  •      *  *  « 

cording  to  the  sions,  Dr.  Bloxom  obtained  a  rule  to  shew  catise  why  the 

conviction. 
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rule  of  Michaelmas  term,  enlarging  the  pr^vioas  rule  of        i836. 
that  termi  above  mentioned^  should  not  be  discharged,  and     ^"^ 
why  the  Certiorari  should  not  be  quashed,  and  a  procedendo  «. 

awarded  for  carrying  back  the  record  of  the  connotion^  w*^*^.t^ 
Cause  being  shewn  against  this  rule  in  Easter  tenn>  1884|  shire, 
all  the  rules  were  discharged)  and  the  matter  left  as  if  no 
rule  on  either  side  had  been  obtained  j  the  Court  deciding 
that  when  the  sessions  mkke  an  order  subject  to  a  case,  it 
must  be  removed  into  this  Court  within  six  months  after- 
wardS|  and  that  the  certiorari  obtained  by  Dr.  Bhxam,  to  , 

remove  the  first  order  of  sessidns,  did  not  operate  to  remcnre 
the  second  order,  by  which  the  former  order  had  been  r6« 
versed.  At  the  Midsummer  sessions,  1834,  an  application 
was  made  to  the  justices  then  assembled,  to  issue  the  neces- 
ftaiy  prbcess  for  the  apprehension  and  punishment  of  Smithy 
according  to  the  sentence  and  tenor  of  the  conviction;  and 
the  Court,  being  divided  in  opinion  as  to  their  power  of 
issuing  such  process,  ultiitiately  declined  to  do  so  unless 
under  the  direction  of  this  Court. 

ilf  *  X)«  Hill,  in  las  tTrinity  term,  obtained  A  rule  to  shew  cause 
why  a  mandamus  should  not  issue  to  the  justices,  directing 
them  to  issue  the  necessary  process  against  Smith,  accord- 
ing to  the  conviction* 

Amo$t  in  this  term,  shewed  cause<  The  6  Geo*  4,  c.  88^ 
after  giving  persons  convicted  under  the  act  a  right  to  ap 
peal  to  the  next  general  or  quarter  sessions^  enacts,  (sect.  14,) 
"  that  the  Court  at  such  general  o^  quarter  sessions  shall 
hear  and  determine  the  matter  df  such  appeal;  and  shall 
make  such  order  therein  as  to  the  $aid  Court  shall  seem 
meet;  and  in  case  of  the  dismissal  of  the  appenl,  or  the 
affirmance  of  the  convietion,  shall  issue  the  necessary  pro<> 
cess  for  the  apprehension  .and  punishment  of  the  offender^ 
according  to  the  conviction."  Under  this  iection^  the 
only  sessions  that  have  power  to  issue  process  for  the  ap* 
prehension  and  pmiishment  of  the  party  cenvietedj  are  the    , 
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sessions  at  which  the  conviction  is  upon  appeal  confirmed. 
Therefore  the  process  should,  in  this  case,  have  been  issued 
at  the  July  sessions,  1833.  The  inconvenience  which  may 
Justices  of  be  supposed  to  be  the  consequence  of  such  a  construction 
8HIRB.  of  the  act,  with  regard  to  the  granting  of  cases  for  the  opi- 
nion of  this  Courts  may  be  obviated  by  admitting  the  party 
convicted  to  bail,  which  this  Court  may  do  upon  the  filing 
of  the  return  to  the  certiorari ;  Rex  v.  Reader  (a).  Even  if 
the  Court  should  be  of  opinion  that  it  was  not  imperative 
on  the  same  sessions  to  issue  the  process,  still  the  applica- 
tion to  that  Court  ought  to  have  been  made  much  earlier 
than  at  the  Midsummer  sessions  in  1834. 

IVaddingtony  contri.  The  ground  upon  which  the  ses« 
sions  refused  to  issue  the  process  was,  that  they  doubted 
whether  under  the  act  they  had  power  to  do  so.  In  the 
absence  of  authority,  it  is  almost  impossible  for  the  Court 
to  adopt  the  construction  which  has  been  contended  for. 
The  words  "such"  and  "  said"  cannot  reasonably  be  sup- 
posed to  mean  the  same  individual  justices  at  the  same 
sessions,but  must  have  been  intended  as  a  general  descrip- 
tion of  the  Court.  In  Rex  v.  Justices  of  Wilts  (b)  it  was 
held,  that  though  an  act  givmg  an  appeal  to  the  sessions, 
held  within  four  months  after  the  cause  of  complaint  shall 
have  arisen,  directs  the  said  sessions  to  hear  and  determine 
the  appeal;  yet  that  the  sessions  have  an  incidental  authority 
to  adjourn  the  appeal,  if  it  be  necessary  for  the  advance- 
ment or  convenience  of  justice.  If  the  sessions  had  in  this 
case  (under  the  authority  of  Rex  v.  Justices  of  WUts,)  power  to 
adjourn  the  appeal^  surely  they  must  have  power  to  respite 
the  execution  of  the  sentence ,  or  grant  a  case  and  leave  it  to 
a  subsequent  sessions  to  issue  process,  if  this  Court  should 
ultimately  sanction  the  couviction.  It  is  said  that  the  Court 
might  have  bailed  the  party  convicted.    But  it  is,  to  say  the 

(B)  1  Stfa.  531.  (b)  IS  East^  359. 
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least,  very  doubtful  whether  this  Court  can  bail  a  party        i835. 
who  is  in  execution  under  a  conviction,  and  even  if  he  were 
bailable,  there  would  still  be  great  inconvenience  in  exer* 
cising  the  power.  Justices  of 

This  case  may  be  viewed  in  another  way.  The  convic-  shire. 
tion  may  be  said  not  to  have  been  affirmed  at  the  sessions 
in  July,  1833,  but  to  have  been  then  affirmed  conditionally ^ 
and  therefore  there  was  not  at  that  time  such  an  ''  affirm-- 
ance^*  as  the  act  contemplates.  The  conviction  is  not  a&«o- 
hUely  affirmed  until  this  Court  has,  upon  the  case  being 
brought  up,  decided  in  favour  of  the  conviction,  or  until  it 
has  appeared  by  the  expiration  of  six  months,  or  from  some 
other  ground,  that  the  case  will  not  be  taken  up.  The 
proper  time  for  issuing  the. process  is,  as  it  now  appears  by 
the  late  decision  of  the  Court  in  this  case  (a),  at  the  first 
sessions  after  the  expiration  of  six  months  from  the  time 
of  granting  the  case ;  but  this  case  must  be  excepted  out  of 
that  rule,  as  until  last  Easter  term  this  Court  doubted  whe- 
ther this  case  might  not  have  been  brought  up  after  the 
expiration  of  the  six  months; — and  it  was  not  therefore 
until  the  Court  had  decided  that  the  party  was  too  late  to 
bring  up  the  case,  that  an  application  to  the  sessions  to 
issue  the  process  could  be  made.  Therefore,  inasmuch  as 
the  application  was  made  at  the  sessions  next  after  this 
Court  had  decided  that  the  case  could  not  be  brought  up, 
it  was,  within  the  strictest  construction  of  the  clause  in  the 
act,  made  at  the  proper  sessions. 

Cur.  adv.  vult* 

Lord  Dbnman,  C.  J.,  on  a  subsequent  day  in  the  term, 
delivered  the  judgment  of  the  Court. — ^The  single  point  is, 
whether  the  act  is  expressed  so  unfortunately,  that  we  can-  • 
not  effectuate  the  intentions  of  the  legislature  in  this  case, 
by  directing  the  justices  at  sessions  to  issue  the  process 
requisite  for  the  enforcing  of  an  order  of  a  preceding 
Court.    It  seems  to  us,  that  unless  there  be  something  which 

(a)  Rexw.  Blomai^imte,  iii.  385. 


The  Kino 
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18S5.  expresiltf  negatives  such  a  power^  the  subsequent  sessions 
can  carry  into  effect  the  order  of  the  preceding  sessions. 
''*y'  ^x  V.  Nevile  (a)  was  eipressly  decided  upon  that  suppo^ 
Justices  of  aition,  and  is  to  that  extent  an  express  authority  in  favour 
8HIKB.  of  this  application.  The  words  of  the  statute  are  these — 
**  The  Court  at  such  general  or  quarter  sessions  (that  is, 
the  sessions  at  which  the  party  convicted  is  to  appeal,) 
shall  hear  and  dettrmine  the  matter  of  such  appeal,  and 
shall  make  such  order  therein  as  to  the  said  Court  shall 
peem  meet;  and  in  case  of  the  dismissal  of  the  appeal,  or 
the  affirmance  of  the  conviction,  shall  issue  the  necessary 
process  for  the  apprehension  and  punishment  of  the  offipnder, 
according  to  the  conviction/*  The  argument  against  this 
iipplication  was  such  as  might  hav9  been  expected  tp  hp 
urged  if  the  words  of  the  act  had  been  **  shall  hear"  only, 
and  not  ^*  shall  hear  and  detemUue.*-  We  think,  however, 
that  the  addition  of  the  latter  words  makes  the  whole  dif* 
ference,  and  that  the  Court  of  Quarter  Sessions  bolden  in 
July,  IBSd,  wh^  the  merits  of  the  cofiviction  were  cer» 
tainly  gone  into  upon  appeal,  did  not  determine,  though  it 
did  hear,  the  matter  of  such  appeal; — the  order  of  the  ses* 
sions,  by  which  this  conviction  was  confirmed,  vf unfettered 
iy  a  condiHon,  introduced  in  favour  of  the  appellant,  whioh 
made  it  uncertain  whether  that  order  might  not  be  reversed; 
r-r-and  that,  therefore,  the  matter  was  not  ^  determined^ 
because  fkoKjinalfy  and  eanchmvelif  determined,  although 
when  the  condition  was  removed  the  determination  did 
become  final  and  conclusive,  no  further  "  hearing'*  being 
either  necessary  or  possible.  We  ar^  therefore  of  opinion 
that  some  subsequent  seasions  had  Jurisdiction  to  issu^  such 
fiecessary  process ;  and  that  this  mandamni  qiust  go,  unless 
there  appears  tp  have  been  an  unreasonable  delay.  There 
has,  in  this  case,  been  considerable  delay)  but  we  think 
that  it  has  been  satisfactorily  aoeounted  for. 

Rule  absolute, 
(ff)  a  Bam,  fe  Adp).  909. 
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The  King   v,  The  Inhabitants  of  Wrangle,  ^-^v^ 

An  order,  by  which  Ann^  the  wife  of  Jionai  Poge,  (who  An  agreement 

had  absconded,)  and  their  child,  were  removed  from  Skir-  o7a\^erSS^ 

beck  to  Wrangle,  both  in  the  parts  of  Holland,  co.  Lincoln,  "^ay  be  proved 

was  canfirmed  upon  appeal,  subject  to  the  opinion  of  though  the ' 

this  Court  upon  the  following  case :—  ^^^^  o^  '^e 

.  agreement  are, 

The  respondents  shewed  a  prim&  facie  settlement  of  by  the  direc- 

Page  in  the  appellant  parish  by  birth.  '^rU^'writ- 

The  appellants  then  proposed  to  shew  a  subsequent  set-  ten  down  by  a 

tlement  of  Page  by  hiring  and  serviop  in  the  parish  of  guch  siting' 

Sibsey ;    and  called    CoUint,    who   stated    that  he   hired  though  read 

P0ge  for  a  year  at  Leake  statute,  h^ld  )3th  May,  1830.  ^rties,notbe- 

lo  answer  to  a  question  from  the  respondent^ '  counsel,  he  >J|g  signed  by 

stated  that  the  agreement  for  the  hiring  was  in  writing. 

This  he  nfterwards  eiplained,  by  stfiting  that  he  and  Page 

went  together  to  Phni,  the  chief  constable's  clerk,  who  in 

their  presence,  and  by  their  direction,  wrote  down  the  terms 

of  the  hiring,  but  the  writing  was  not  signed  either  by  Col- 

Un$  or  by  Arge.     The  writmg  was  net  produced  at  the  trial, 

Hfid  no  reason  was  given  for  its  non-production.      The 

Court  held,  that  oral  evidence  of  the  hiring  could  not  be 

received. 

Waddingion  in  support  of  the  order  of  sessions.  [Lord 
Denputn,  C.  J.  How  does  the  iact  of  some  other  person*s 
taking  a  note  of  the  agreement  prevent  the  parol  agreement 
Imm  being  given  in  evidence)]  Tlie  two  contracting  parties 
went  to  thci  elerk  of  the  chief  constable,  and  he  by  their 
dhraetion,  and  in  their  presence,  reduced  the  agreement  into 
vritipg.  Thci  clerk  was  thus  constituted  the  age^i  pf  the 
contracting  parties.  It  does  not  appear  whether  any  thing 
was  doae  after  the  agreement  had  been  entered  into,  nor  is 
it  «tate4  as  a  distinct  fact  that  the  agreement  had  been  al- 
rea4y  entered  into  ip  iino^her  place.  The  casf  a  on  this  sub- 
ject are  collected  IP  a  nqt^  to  Starkie  on  Evidence  (a),  and 
(a)  «  Stark.  £▼.  755,  Snd  edit 
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1835.        s^il  the  cases  where  the  writing  was  not  considered  as  the 
^■^"^^"^^      agreement  of  the  parties  are,  either  where  the  writing  con- 
^^  tained  mere  proposals,  or  had  not  been  sanctioned  by  both 

Inhabitants  of  parties.  In  Ramsbottom  v.  Tunbridge{a)  a  written  paper, 
not  signed  by  the  auctioneer,  but  delivered  by  him  to  a  bid- 
der at  a  sale  by  auction,  and  which  contained  a  description 
of  the  property  to  be  sold,  was  held  not  to  be  such  a  writ- 
ing as  would  exclude  parol  evidence.  In  Ramsbottom  v. 
Mortley  {b)  a  paper  signed  by  the  auctioneer  was  held  to 
require  an  agreement  stamp.  When  there  is  an  agreement 
requiring  a  stamp,  parol  evidence  is  excluded.  Doe  v.  Cart-- 
Wright  (c)  is  distinguishable  from  the  present  case.  There, 
upon  the  lettting  of  premises,  a  memorandum  of  agreement 
was  drawn  up,  the  terms  of  which  were  read  over  and  as- 
sented to ;  and  it  was  then  i^eed  that  the  tenant  should 
on  a  future  day  bring  a  surety  and  sign  the  agreement, 
neither  of  which  he  did.  It  was  held  that  the  terms  of  the 
letting  might  be  proved  by  parol, — on  the  ground  that  the 
memorandum  was  not  an  agreement,  but  a  mere  proposal. 
Doe  V,  Cartwright  is  recognized  in  Hawkins  v.  Warre  ((2). 
In  Dalison  v.  Stark^e),  an  order  for  goods  was  given  verbally, 
and  the  vendor  put  down  the  terms  of  it  in  writing  as  a 
memorandum,  but  it  was  not  signed  by  the  vendee.  Lord 
Ellenborough  held,  that  the  terms  of  the  order  might  be  given 
in  evidence,  without  producing  the  written  memorandum. 
There  the  memorandum  was  entirely  unsanctioned  by  one 
of  the  parties  to  the  contract.  If  the  memorandum  in  that 
case  had  been  made  at  the  desire  of  the  defendant,  it  would 
have  been  exactly  similar  to  this  case.  Here,  the  person 
who  ^rote  the  agreement  was  the  agent  of  the  parties  for 
this  purpose.  The  objection  is,  that  the  agreement  is  not 
signed  by  the  parties,  but  that  objection  is  founded  on  the 
statute  of  frauds.  But  this  is  not  an  agreement  within 
the    statute,    and    does  not   therefore   require  signature. 

(a)  2  Maale  &  Selw.  4S4.  (d)  5  Dowl.  &   Ryl.  51S  ;    3 

[h)  Ibid.  445.  Bam.  &  Cressw.  698. 

(c)  3  Barnw.  &  Alders.  326.  (e)  4  Esp.  N.  P.  C.  163. 
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[Lord  Denman,  C.J.   There  is  no  proof  that  the  agrse-        1835. 
meot  was  entered  into  by  both  parties].     It  is  to  be  pre- 
sumed that  the  parties  told  the  clerk  to  take  down  the 
agreement  in  writing.     In  fact  neither  of  the  parties  could  ^"^^]['^cS:.° 
read  or  write. 

N.  R.  Clarke,  and  CoHeit,  contri.  The  writing  was 
merely  collateral  to  the  agreement,  and  was  not  the  agree- 
ment itself.  It  would  indeed  be  strange  if  parties,  who 
could  neither  read  nor  write,  should  be  bound  to  adopt  an 
agreement  merely  because  a  third  party  chose  to  take  down 
in  writing  what  he  supposed  to  be  the  terms  of  the  agree- 
ment. As  to  Ramsbottom  v.  Tunbridge^  and  Ramsbottom 
▼.  Mortley,  it  is  to  be  remarked,  that  where  the  agreement 
was  signed  by  the  auctioneer,  it  was  deemed  binding  on  the 
parties,  but  not  where  the  writing  was  unsigned.  Here,  the 
supposed  agreement  is  not  signed  by  the  parties.  Doe  v. 
Cartwright  is  in  point.  There,  it  was  found  that  the  tenant 
assented  to  the  terms  of  the  memorandum,  yet  it  was  held  to 
be  only  collateral  to  the  agreement.  It  is  for  the  other  side 
to  produce  an  authority  to  shew  that  a  memorandum  of  an 
agreement  not  signed  by  the  parties,  is  to  be  evidence  of  an 
agreement  between  them.  It  frequently  happens  that  when 
a  master  hires  a  servant  he  makes  a  memorandum;  but 
sorely  such  a  memorandum  would  not  be  evidence. 

Lord  Denman,  C.  J. — ^The  master  here  stated  that  he 
bad  hired  the  pauper  for  a  year,  and  in  answer  to  a  ques- 
tion whether  the  agreement  was  in  writing,  he  stated  that 
he  and  the  pauper  went  together  to  a  clerk,  who  in  their 
pretence  and  by  their  direction  entered  the  minutes  of  the 
hiring  in  a  book,  but  that  the  entry  was  not  signed  by  either 
of  the  parties.  The  question  is,  whether  parol  evidence  of 
the  terms  of  the  hiring  was  admissible.  I  think  it  was ;  and 
on  this  short  ground, — that  there  is  no  evidence  that  the 
writing  related  to  the  agreement.  It  was  not  proved 
to  have  been  the  bargain,  or  to  have  been  recognized  by  the 

VOL.  IV.  c  c 
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parties.    It  conies  to  the  mere  fact  of  somebody  writing 

down  some  supposed  agreement,  which  may  or  may  not  be 

V,  the  agreement  of  the  parties. 

Inhabitants  of 
Wravolb. 

LiTTLEDALE,  J. — On  that  short  ground  I  am  of  opinion 

that  parol  evidence  ought  to  have  been  received.  These 
persons  desired  the  clerk  to  enter  the  terms  of  their  agree- 
ment, but  there  is  no  evidence  that  he  did  so. 

Williams,  J.  concurred  (a). 

Order  of  Sessions  quashed. 
(a)  CoMdgej  J.  had  not  taken  his  seat. 


The  King  v.  The  Justices  of  Cumbbrlano. 

Where  a  cer-   CRESSWELL,  on  the  25th  of  last  November,  obtained 

tam  number  ^  •  .       .  ^  ri       i 

of  days' notice  a  rule  calling  upon  three  justices  of  Cumberland  to  shew 

Son^o'do'an    cause  why  a  certiorari  should  not  issue  to  remove  into  this 

act  is  reqaii^   Court  an  order  made  by  them  at  a  special  sessions  held  at 

the  service  of    Carlisle  on  the  25th  of  the  preceding  October^  allowing 

the  notice  is      jIj^  accounts  of  the   surveyors  of  the  highways,   within 

excluded  .  ,  ^        ¥ 

from  the  com-  Or  ton  Quarter^  in  the  parish  of  Orton,  and  all  proceedings 

fhat'lT 'JSch  ^^^  thereon.     This  rule  was  obtained  upon  affidavits,  one 

the  act  is  to      of  which  Stated^  that  each  of  the  three  justices  had  been  on 

cLfeS"— un-""  ^^^  2^^^  November  then  instant  served  with  a  true  copy 

less  there  be     of  a  notice  (dated  on  the  preceding  day),  that  application 
some  special  .      ^  .         .  ,      L 

provision  re-     would  be  made  for  such  writ  of  certiorari  to  the  Court  of 

quiring  a  dif-    King's  Bench,  on  the  25th  November  then  instant. 

ferent  mode  of  ^ 

computation. 

3^*"^?**!!^        ^-  ^'  Watson  now  shewed  cause,  and  objected  that  the 
notice  to  ma-  ^  '  j 

gistrates  of  an  notice  served  on  the  20th,  of  an  intention  to  move  on  the 

S7onihe25th  ^^^^  ^^  ^^^  '*™®  month,  was  not  a  good  notice  within 

day  of  the 


month,  for  a  certiorari  to  remove  an  order  made  by  them  for  cbe  allowance  of  acoounti 

syors  of  highways,  served  upon  the  30th  of  the 
tice  within  13  Geo,  8,  c.  18,  s.  5,  requiring  six  days'  notice  to  be  given. 


of  surveyors  of  highways,  served  upon  the  20th  of  the  same  month,  is  not  a  sufficient  no- 
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13  Geo.  %  c.  18,  s.  5,  requiring  six  days'  notice  to  be  given        ]8S5. 
to  magistrates ;  jR^x  v.  Justices  of  Glamorganshire  {a),  Rex 
▼.  Justices  of  Kent  (6). 


Cresswell,  contrd.  The  two  cases  which  have  been  cited 
are  inapplicable.  There  is  no  decision  as  to  the  mode  in 
which  the  six  days  are  to  be  computed.  The  day  on 
which  the  notice  was  served,  and  also  the  day  on  which 
the  motion  is  to  be  made,  must  be  included  in  the  compu- 
tation. It  is  clear  that  the  day  on  which  the  notice  is 
served  is  to  be  included;  Castle  v.  Burditt(c),  Lester  v. 
Garland  (d).  Hardy  v.  Ryle(e),  Pellew  v.  Hundred  of 
Wonford{f),  There  are  many  instances  in  practice  in 
which  It  is  held  that  the  computation  must  be  made  with 
both  days  inclusive.  By  9  Geo.  I,  c.  22,  s.  8,  giving  a 
remedy  against  the  hundred  in  certain  cases,  it  is  required 
that  a  party  injured  shall  give  notice  within  two  days  after 
the  commission  of  the  offence  by  which  he  is  injured,  and 
must  be  examined  upon  oath,  within  four  days  after  notice, 
touching  his  knowledge  of  the  o£fenders.  These  four  days, 
it  has  been  decided,  must  be  taken  inclusively  both  of  the 
day  of  the  notice  and  of  che  day  of  examination.  This 
decision  is  consistent  with  that  on  the  prior  statute;  Norris 
V.  Hundred  of  Gawtry  (g).  [Littledale,  J.  The  common 
rule  is,  that  one  day  is  to  be  taken  inclusive,  and  one  day 
exclusive.  That  is  the  case  with  respect  to  an  eight  day 
rule]  By  the  rule  of  H.  2  Will.  4,  Reg.  VIII.  (A),  the  Court 

(a)  5  T.  R.  379.  pressed  to  be  clear  days,  is  pre- 

(h)  3  Bamw.  &  Adol.  250.  scribed  by  the  rales  or  practice  of 

(c)  3  T.  R.  023.  the   Courts,  the    same  shall  be 

(d)  15  Vesey,  248.  reckoned  exclutivefy  of  the  first 
(e>  4  Mann,  k,  Ryt.  295;  9      day,  and  incimivefy  of  the  last 

Bamw.  k,  Cressw.  <K>8.  day,  unless  the  last  day  shall  hap- 

(/)  4  Mann.  &  Ryl.  130;  9  pen  to  fall  on  a  Sunday,  Christ- 

Bamw.  k,  Cressw.  134.  mas-day,  Good  Friday,  or  a  day 

(g)  Hobart,lS9.  appointed   for  a  public   fast    or 

(A)  By  which  it  was  ordered,  thanksgiving,  iu  which  case  the 

that  ^'  in  all  cases  in  which  any  time  shall  be  reckoned  ejcUuivefy 

particular  number  of  days,  not  ex-  of  that  day  also.** 

cc2 


The  KiMO 
Justices  of 

CUMBEBLAND. 
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1835.        have  ordered  that  the  first  day  shall  be  taken  exclusively ^ 

n^T"^      the  lait  day  inclusively.     Upon  the  authorities^  therefore, 

V.  the  day  of  service  is  included,  and  by  the  rule  of  Courts  the 

Cdi«ebland  ^*y  ^^  motion  is  to  be  included ;  consequently  this  notice 

was  sufficient. 

Lord  Denman,  C.  J.— In  Rex  v.  Justices  of  the  West 
Riding  of  Yorkshire  {a),  a  question  arose,  as  to  whether  a 
notice  which  had  been  there  given,  of  an  intention  to 
appeal  against  an  order  of  two  justices  for  the  diversion  of 
three  footpaths,  was  a  sufficient  notice  under  the  55  Geo.  3, 
c.  68,  8.  3,  which  requires  ten  days'  notice  of  appeal  to  be 
given.  It  was  contended,  that  both  the  day  on  which  the 
notice  was  served,  and  that  on  which  the  sessions  com- 
menced,  ought  to  be  excluded  from  the  computation,  and 
that,  therefore,  a  notice  of  appeal  served  on  the  25th  June, 
the  sessions  commencing  on  5th  July,  was  insufficient. 
The  Court,  however,  held,  that  as  nothing  was  expressed 
in  the  act  as  to  the  mode  of  computation,  and  as  it  did 
not  require  ten  clear  days' (&)  notice,  one  day  ought  to  be  ex- 
cluded, the  other  included.  The  officers  of  the  Court 
inform  us,  that  it  is  the  constant  practice,  in  making  compu- 
tations of  this  sort,  to  exclude  one  day,  and  to  include  the 
other,  except  where  another  mode  of  computation  is  spe- 
cially required.  I  think,  therefore,  that  the  notice  in  this 
case  was  insufficient,  and  that  the  rule  must  be  discharged. 

LiTTLEDALE,  J.  and  Williams,  J.  concurred. 

Rule  discharged. 

(a)  Ante,  vol.  i,  496 ;  4  Barn.         (b)  And  see  Gould  v.  Hole  and 
&  Adol.  685.  White,  4  Mann.  &  Ryl.  301  n. 
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1835. 

Dob,  on  the  several  demises  of  Smith  and  Payne,  ^^^^ 

v.  Webber. 

FoLLEir,  in  the  last  term,  obtained  a  rule  calling  Jt  R%^"^ 

upon  the  defendant  to  shew  cause  why  it  should  not  be  re-  ^  ir.4,R^I, 

ferred  to' the  master  to  review  his  taxation  of  the  defendant's  4  ^.4^  j^.  j^ 

costs.     The  affidavits  disclosed  the  following  facts :  ^»)  particular 

.  1     T-fc  .  .  costs,  incurred 

The  cause  was  tned  at  the  Devon  spnng  assizes,  1834,  in  relation  to 

and  the  plainti£f  obtained  a  verdict  upon  the  demise  of  Jj]®  ^"use  are 
Smith; — the  title  of  Payne  and  the  demise  from  him  having  referable  to 
been  disclaimed  by  the  plaintiff's  counsel.     The  defendant  another  is  a 
was,  until  the  opening  of  the  plainti£f 's  case,  totally  igno-  q«c»t|on  of 
rant  of  the  title  of  Smith — and  came  to  the  trial  prepared  decision  of 
with  evidence    of  the  proceedings  in  a  former  action  of  ^•^  Master 
ejectment,  in  which  he  had  recovered  against  Payne,  the     The  Court 
title  of  whom  alone  the  defendant  expected  would  on  this  ^^^gaUed  ^° 
occasion  come  in  question.     The  evidence  would  not  have  upon  to  in- 
been  prepared  if  the  count  on  the  demise  of  Payne  had  been  correctness  of 
struck  out  before  the  trial.    The  plaintiff's  counsel  having,  the  Master's 
however,  shewn  a  title  in  Smith,  as  mortgagee,  before  the  upon  such 
former  ejectment  brought,  the  defendant's  counsel  called  and  ^'"^^he^  jj, 
examined  his  witnesses,  and  produced  an  award,  made  in  ejectment 
favour  of  the  defendant  in  the  former  ejectment,  and  shewed  "^demises  of 
that  Smith  had  been  examined  before  the  arbitrator  as  a  wit-  -^'  and  B.,  the 
ness  on  behalf  of  Payne,  and  contended  that  the  evidence  in(];  ignorant  of 
was  admissible  against  Smith.  This  was  denied  by  the  plain-  '***  title  of^., 
tiff's  counsel ;  and  the  evidence  was  rejected  by  the  learned  prepared  with 
judge  as  inapplicable  to  the  title  of  Smith,   Erie,  in  Easter  ^nswrMo  the 
term  last,  moved  for  a  new  trial,  on  the  ground  that  the  title  of  B* 
evidence  had  been  improperly  rejected ;  but  the  Court  held  plaintiff's 

that    it   was    clearly   inadmissible   as  against   Smith,    and  ^?4°'*^L***!^-i 

^,  ,?  ,   ^      claims  the  title 

therefore  refused  the  rule  (a).    The  verdict  was  entered  for  of  b.,  (the  is- 
sue in  respect 
(a)  Ante,  vol.  iii.  746  ;  1  Adol.  &  Eli.  1 19.  of  whose  de^ 

mise  is  there<» 
fore  found  for  the  defendant,)  and  obtains  a  verdict  under  the  demise  from  A*, — the 
Master  is  justified  in  allowing  the  defendant  the  costs  of  the  evidence  so  prepared, 
although  at  the  trial  the  witnesses  were  examined  b^  die  defendant'ii  counsel^  and  their 
evidence  was  offered  as  against  the  title  of  JB.,  but  rejected  as  inapplicable,  and  although 
the  defendant  afterwards  moved  for  a  new  trial  on  the  ground  ot  tlie  rejection  of  the 
evidence;  and  the  Court  refused  the  rule  on  the  same  ground. 


Dob  d.  Smith 
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1835.  the  defendant  upon  the  count  on  the  demise  of  Payne. 
The  plaintiff's  costs  were  taxed  at  131/.  Upon  the  taxa- 
V.'  .  tion  of  the  defendant's  costs,  it  was  disputed  before  the 
WuASB.  Master  whether  the  defendant  was  entitled,  under  R.  H. 
4  W.  4,  Reg.  I,  7  {a),  to  the  costs  of  the  evidence  above 
mentioned.  On  the  part  of  the  defendant  it  was  contended 
that  the  costs  incurred  by  him  were  wholly  referable  to  the 
issue  on  the  demise  of  Payne;  and  on  the  part  of  the 
plaintiff  it  was  urged,  that  under  the  circumstances,  the 
costs  must  be  considered  as  referable  to  both  the  issues, 
notwithstanding  that  the  evidence  might  have  been  originally 
prepared  with  reference  solely  to  the  title  under  the  demise 
from  Payne.  The  Master,  after  receiving  much  evidence 
and  fully  considering  the  question,  decided  that  the  defend* 
ant  was  entitled  to  the  costs  in  question;  and  they  were  ac- 
cordingly taxed  at  197/.  10^.  The  plaintiff's  costs  of  131/. 
were  set  off  against  the  defendant's  costs,  and  the  latter  had 
an  allocatur  for  66/.  10^. 

Erie  and  Crowder  now  shewed  cause.  The  defendant  is 
entitled  to  these  costs  under  R.  H.  4  WilL  4,  Reg.  1, 1,  as 
costs  occasioned  by  the  demise  on  which  the  plaintiff 
failed,  and  on  which  therefore  the  verdict  and  judgment 
passed  against  the  plaintiff.  The  objection  is,  that  the 
costs  were  not  occasioned  solely  by  reason  of  that  demise. 
The  Master  has  decided  against  this  objection.  [Fol" 
lett,  S.  G.,  stated  that  one  objection  was,  that  the  rule  does 
not  apply  to  actions  of  ejectment.]  The  rule  of  H.  2  W.  4, 
Reg.  1, 74(&),  is  equally  good  for  this  purpose.  The  material 
question  is,  whether  the  costs  are  referable  to  the  demise 
by  Payne  only,  or  to  both  demises.  It  is  distinctly  sworn 
that  the  whole  expense  was  incurred  in  consequence  of  the 
demise  from  Payne,  and  that  the  evidence  in  question 
would  not  have  been  prepared  if  that  demise  had  been 
omitted,  or  if  notice  had  been  given  of  the  plaintiff's  inten- 

(a)  Ante,  iii.  5.  (6)  See  this  rule,  pott,  384. 
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tion  to  abandon  it.    It  will  be  said  that  the  evidence  was        18S5. 

used  in  answer  to  the  demise  by  Smith.    It  is  true  that  the  ^     /^ 
.  .  ^    ,  Doe  d.  Smith 

title  of  Smith  coming  upon  the  defendant's  counsel  by  sur-  «. 

priscy  they  took  the  opinion  of  the  judge,  and  afterwards  of  Webber. 
this  Courti  as  to  the  admissibility  of  the  evidence  in  answer 
to  that  title;  but  both  by  the  judge  and  by  this  Court  the 
evidence  was  held  to  be  wholly  inadmissible  as  against 
Smith.  Though  the  witnesses  were  examined  and  the  award 
produced,  the  evidence  did  not  go  to  the  jury  in  the  regular 
way ;  and  it  cannot  therefore  be  said  to  have  been  used  in  an- 
swer to  the  title  under  the  demise  by  Smith. 

FoUett,  S.  G.,  contri.  The  rule  of  H.  4  W.  4,  Reg.  I,  7, 
JB  clearly  not  applicable,  because  the  action  was  commenced 
and  tried  before  that  rule  came  into  operation ;  and  therefore 
the  rule  on  which  the  defendant  roust  rely  is  that  of  H. 
d  W.  Af,  Reg.  I,  74.  If  the  decision  of  the  Master  (who  ap- 
pears to  have  considered  only  the  rule  of  H.  4  fV.  4,)  be 
supported,  this  singular  consequence  will  follow, — that  the 
plaintiff,  having  recovered  in  the  action,  will  yet  be  liable 
to  pay  costs  to  the  defendant.  The  witnesses  were  examined 
in  respect  of  the  demise  by  Smith.  It  is  not  to  be  said  that  be- 
cause the  judge,  and  afterwards  the  Court,  held  the  evidence 
inadmissible  as  against  Smith,  therefore  the  defendant  is  to 
have  the  costs  of  those  witnesses,  as  being  witnesses  in 
respect  of  a  demise  not  supported  by  the  plaintiff.  An 
experknent  was  made  by  the  defendant,  and  it  fsiled.  The 
evidence  was  capabk  of  being  uaed  upon  both  issues,  and 
was  ao  used.  The  evidence  must  be  applicable  exclusively 
to  a  count  upon  which  the  defendant  succeeds,  in  order  to 
entitle  him  to  the  costs ;  and  therefore  if  it  be  in  any  way 
applicable  to  that  count  on  which  the  plamtiff  succeeds, 
the  defendant  cannot  have  the  costs.  It  is  not  denied  that 
the  evidence  was  prepared  as  against  Payne ;  but  the  wit- 
nesses were  examined  and  relied  upon  as  against  Smith's 
title.      The  defendant  failed  in  his  attempt  to  make  out 
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1835.        this  defeocei  and  now  he  calls  upon  the  plaintiff  to  pay  the 

^  ^^^^      costs  of  that  very  evidence  upon  which  that  defence  was 
Doe  1^.  Smith  ,  ^  ^ 

V.  rested. 

WSBBBB. 

Lord  DENMANyC.J. — ^The  real  question  is,  whether 
these  are  costs  of  the  issue  found  for  the  defendant.  The 
rule  directs, ''  that  no  costs  shall  be  allowed,  on  taxation, 
to  a  plaintiff,  upon  any  count  or  issues  on  which  he  has 
not  succeeded ;  and  the  costs  of  all  issues  found  for  the 
defendant  shall  be  deducted  from  the  plaintiff's  costs." 
The  principle  is  undisputed.  The  only  question  therefore 
is,  whether  the  Master  has  done  wrong  in  adjudging  that 
the  defendant  is  entitled  to  these  costs.  I  see  no  doubt  in 
the  case.  Balancing  the  statements  on  both  sides,  I  think 
that  the  costs  were  applicable  to  the  demise  in  respect  of 
which  the  defendant  succeeded.  It  was  for  the  Master  to 
decide  whether  the  costs  were  the  costs  in  respect  of  one 
demise  alone,  or  in  respect  of  both ;  and  we  think  that  the 
Master  has  decided  rightly.  The  plaintiff  has  brought 
the  mischief  upon  himself  by  putting  two  titles  on  the  re* 
cord,  one  of  which  he  was  unable— >and  did  not  intend — to 
support.  It  is  true  that  the  defendant  did  tender  the  evi* 
dence  upon  the  other  issue;  but  I  cannot  admit  that  the 
defendant's  counsel  has  brought  a  liability  to  costs  upon 
his  client  by  offering  this  evidence  as  he  has  done. 

Little  DALE,  J. — This  was  a  matter  entirely  for  the  An* 
cretion  of  the  Master.  He  has  taken  much  pains  in  order 
to  come  to  a  right  conclusion;  and  I  think  he  has  suc^ 
ceeded.  I  see  no  principle  whatever  upon  which  we  can 
call  upon  him  to  review  his  taxation.  I  do  not  think  that 
the  costs  need  be  confined  so  entirely,  as  has  been  con- 
tended, to  the  issue  found  for  the  defendant. 

Williams,  J. — I  entirely  concur.  The  Solicitor-General 
does  not  say  that  the  Master  has  mistaken  the  principle  ; 
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and  the  discussion  is  only  upon  a  matter  of  fact,  which  is  1895. 

undoubtedly  for  the  decision  of  the  Master.     We  ought  not  ^-^^'^ 

to  be  called  upon  to  weigh  matters  of  fiiict.    That  is  for  *|;, 

the  discretion  of  the  Master,  where  the  Master  is  not  mis-  Webber. 
taken  in  principle. 

Rule  discharged. 


William  Spbnce  and  another,  Executors  of  John 

Spence  v.  Albert.  Upon  a  decla- 

A  ration  coDtain- 

ilSSUMPSIT  to  recover  a  balance  due  in  respect  of  ing  an  acconnt 

goods  sold  by  the  testator.      The  declaration  contained  [^  pijrntifi« 

counts  on  promises  to  the  testator,  and  also  a  count  on  an  Rseiecotore, 

account  stated  with  the  plainti£fs  as  executors.    Plea :  non  coni^ns 

assumpsit.     At  the  trial,  the  defendant  proved  that  she  was,  ^°""^  on  pro- 

■^  ,  .     ,  niises  to  the 

at  the   time  of  the  sale  of  the  goods,  and  still  is,  a  feme  testator,  the 

covert,  and  the  plaintiffs  were  nonsuited.    The  defendant  defendant  is, 
*  m  case  of  a 

had  repeatedly  promised  the  plaintiffs  to  pay  them  the  debt  nonsuit,  enti- 
which  was  due  to  the  testator;  and  the  plaintiffs  were  not,  a$qfeow^te, 

at  the  time  of  bringing  the  action,  aware  of  the  coverture  ;   .  '^  discre- 
....  .        ,  ^    I        i.         ^>on  as  to  costs 

nor  did  it  appear  that  the  testator  was  aware  of  that  fact,  in  actions  by 

The  plaintiffs  had  no  assets  belonging  to  the  testator.  ^^^cutorB, 
The  Master  taxed  the  defendant's  costs  at  £4/.,  which,  as  far  Court  or  a 
as  regarded  the  pleadings,  applied  only  to  the  count  on  the  oTfe  supenor 

account  stated  with  the  executors.  Courts,  by  8 

&  4  frm.  4, 
c.  49,  s.  3tf 

Alexander,  in  the  last  term,  obtained  a  rule  calling  upon  eitends  only 

to  cases  in 
the  defendant  to  shew  cause  why  the  Master  should  not  which  execn^ 

review  his  taxation.  JPJJ  2J|J*  *^ 


enactmenti 
Ball  now  shewed  cause.    This  application  is  founded  ^M^ent*^ 
upon  the  Slst  section  of  the  act  for  the  amendment  of  the  ofebsb. 
law,  (3  &  4  Will.  4,  c.  42,)  the  words  of  which  are :    ''  In 
every  action  brought  by  any  executor  or  administrator  iii 
right  of  the  testator  or  intestate,  such  executor  or  admini^ 
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trator  shall,  {unless  the  Court  in  which  such  action  is  brought , 
or  a  judge  tjf  any  of  the  superior  Courts^  shali  otherwise 
order,)  be  liable  to  pay  costs  to  the  defendants  in  case  of 
being  nonsuited,  or  a  verdict  passing  against  the  plaintiff, 
and  in  all  other  cases  in  which  be  would  be  liable  if  such 
plaintiff  were  suing  in  bis  own  right,  upon  a  cause  of  action 
accruing  to  himself;  and  the  defendant  shall  have  judgment 
for  such  costs,  and  they  shall  be  recovered  in  like  manner/' 
This  case  is  not,  however,  one  in  which  the  Court  have  a 
discretionary  power  as  to  the  costs,  because  (inasmuch  as  a 
contract  with  the  plaintiffs  themselves  is  declared  on)  it  is  a 
case  in  which,  as  the  law  stood  before  the  passing  of  the 
act,  the  executors  were  liable  to  costs ;  Dowbiggin  v.  Har* 
rison  (a),  Jobson  v.  Foster  (6).  Lysons  v.  Barrow  (c), 
which  has  been  decided  since  the  promulgation  of  the  new 
rules,  will  probably  be  relied  on  contri.  But  that  case 
was,  both  in  the  argument  and  in  the  judgment  of  the 
Court  delivered  by  Park  J.,  expressly  distinguished  horn 
Dowbiggin  v.  Harrison,  and  Jobson  v.  Foster,  on  the  ground 
that  the  contract  alleged  in  the  declaration  in  that  caae  was 
such  as  the  plaintiffs  could  not  have  sued  upon,  except  in 
their  representative  character.  For  the  same  reason  that 
case  is  distinguishable  from  the  one  before  the  Court,  which 
is  precisely  similar  to  the  other  cases  which  have  been 
referred  to* 

Alexander,  contri.  Undoubtedly  where  it  appears  that 
the  plaintiff  might  have  recovered  in  his  individual  charac- 
ter, he  was  liable  to  costs  before  the  statute ;  but  it  does 
not  follow  that  in  such  case  the  Court  have  no  discretionary 
power  as  to  the  costs.  Lysons  v.  Barrow  shew  tliat  the 
Court  have  such  discretionary  power ; — and  this  is  a  case  in 
which  the  Court  will,  in  the  exercise  of  their  discretion, 

(a)  4  Maoo.  &  Ryl.  62S  ;  9  Jona  v.  Jones,  1  Bingh.  S49 ;  3  B. 
Barn.  &  Cressw.  666,  Moore,  146. 

(b)  1  Bam.&Ado1.  6.  And  see  (c)  10  HngH.  563;  4  Moore  & 
Gfimsteadv.  ShirUy,  S  Taunt.  116;  Scott,  468. 
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"  Otherwise  order/'  as  the  act  expresses  it.  The  language  t8S5. 
of  Park,  J.  in  Lysom  v.  Barrow,  gives  a  criterion,  accord-  spekck 
ing  to  which  this  case  is  entitled  to  the  favourable  notice  of  v. 

the  Court.  His  lordship  says,  (a)  *'  One  main  point  to  con- 
sider is,  was  this  vl  frivolous  action?  So  far  from  it,  that  it 
appears  from  the  affidavit  that  it  was  the  botmden  duty  of 
the  pbuntiffs  to  the  estate  of  the  testator  to  bring  an  action. 
The  plaintiffs  were  defeated  on  a  ground  which  they  could  not 
be  supposed  to  apprehend.  The  promise  could  only,  ftom 
the  nature  of  the  case,  be  a  promise  after  the  death  of  the 
testator ;  but  still  if  a  verdict  had  been  obtained  by  the 
plaintiffs,  the  fruit  of  the  verdict  would  have  been  assets. 
The  action  could  only  be  brought  by  the  plaintiffs  in  their 
representative  character,  for  in  their  individual  state  they 
had  no  more  right  to  sustain  an  action  than  the  greatest 
stranger."  So,  in  this  case,  the  action  was  notfrivoiausf — ^it 
was  the  bounden  duty  of  the  plaintiffs  to  bring  an  action, 
for  it  is  not  denied  that  the  debt  claimed  was  justly  due, 
and  it  is  sworn  that  the  plaintiffs  did  not  know  that  the  de- 
fendant was  a  married  woman,  and  that  it  was  believed  that 
the  testator  was  not  aware  of  the  fact ;  and  this  also  was  an 
action  which  could  only  be  brought  by  the  plaintiffs  in  their 
representative  character.  Under  these  circumstances  it  is 
hoped  that  the  Court  will  thmk  it  right  to  relieve  the  plains 
tiffs  from  the  payment  of  costs. 

Cur,  adv.  vuU. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  in  the  term, 
said, — ^We  have  consulted  with  the  other  judges  upon  this 
question,  and  we  are  of  opinion  that  we  cannot  interpose, 
and  that  the  rule  which  has  been  obtained  must  be  dis- 
charged. 

Rule  discharged. 

(•)  10  Bingh.  567.   And  tee  4  Moore  &  Soott,  460. 
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The  King  v.  The  Inhabitants  of  St.  Martin's, 
Exeter. 

A.  is  appren-    AN  order  for  the  removal  of  John  Snett  and  Jnn  his  wife, 
clmirtnwi.     ^^^^  Puddington,  Devon,  to  St  Martin's,  Exeter,  was  con- 

The  partner-     firmed,  subject  to  the  opinion  of  this  Court  upon  the  fol- 

ship  beine  dis-  . 

solved,  bT re-   lowing  case: 

moTes,  and  A.      8th  February,  1807,  Snett  was  bound  apprentice  for  seven 

serves  C«  and 

C.*8  new  part-  y^ars,  to  John  and  William  Mildrum,  linen-^lrapers,  in  St. 

3ied?atho/c'^  Martin's.    He  resided  in  their  house  in  that  parish  in  ser- 

A.  continues     vice  under  his  indentures  fifteen  months,  when  the  partner- 

°  It  not  being  *^*P  being  dissolved,  W.  Mildmm  left  Exeter  and  set  up 

found  by  the     business   at  Totness.      Snell  continued  to  serve   and  re- 

the  service        '^^^  ^^^^  J'  Mildrum,  who  soon  after  entered  into  a  new 

under  D.  was   partnership  with  Proctor.     Some  time  after  this,  J.  Mil- 

with  the  con-    *,,„,. 

sent  of  B.,        drum  and  Proctor  having  opened  a  linen-draper's  shop  at 

SSer  Uil*"  Tiverton  also,  J.  Mildrum  went  to  reside  there  with  his 
service  to  the  family,  but  continued  to  carry  on  business  with  Proctor  in 
s^mT"  ^'  ^^*  ^sr^in's.  SneWa  usual  place  of  residence  and  employ- 
No  settle-  ment  was  still  in  St.  Martin's,  but  he  was  frequently  sent 
ment  is  there-  .  •     .      t       •  r»i'  i  i 

fore  gained  by  ^^^^  ^^  assist  m  the  shop  at  Tiverton,  where  he  sometimes 

J.iniheparish  remained  one,  two,  or  several  nights  in  succession ;  and  he 

in  which  he  ... 

served  and       slept  more  than  forty  nights  in  Tiverton  before  the  death  of 

resided  with  J  Mildrum.  When  the  shop  at  Tiverton  bad  been  opened 
nine  months,  J.  Mildrum^  being  taken  ill,  removed  to 
Exeter  and  died.  At  the  time  of  his  death  Snell  was  at 
Tiverton,  having  gone  there  a  few  days  before.  He  re- 
mained there  till  the  Sunday  following,  and  then  returned 
to  Exeter,  where,  having  attended  his  master's  funeral,  he 
served  in  the  shop  as  usual,  and  slept  on  the  premises^ 
Shortly  after  the  funeral,  Snell  entered  into  an  engagement 
wiih  Proctor,  and  he  never  afterwards  resided  with  or  had 
any  communication  with  W,  Mildrum. 

The  question  for  the  opinion  of  the  Court  is,  whether 
Snell  was  last  settled  in  Tiverton  or  St.  Martin's. 
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John  Greenwood,  in  support  of  the  order  of  sessions.         i8d5. 

SneU*s  last  place  of  settlement  was  in  St.  Martin's.     It      ^"^*v*^ 

could  not  be  in  Tiverton,  except  upon  the  supposition  that  ^^ 

the  death  of  John  MUdrum  operated  ipso  facto  as  a  disso-  Inhabitanu  of 

'^  .St.  Martin's, 

lution  of  the  apprenticeship^  or  that  Snell  ceased  to  be  in-      Exeter. 

habiting,  from  that  period,  in  the  character  of  an  apprentice. 
Perhaps  it  will  be  said  contri,  that  there  can  be  no  valid 
binding  to  two  masters.  If  so,  the  question  submitted  is 
wholly  irrelevant.  [Crowder,  contrs^,  stated  that  he  did  not 
mean  to  deny  the  validity  of  the  indentures,  and  that  the 
question  was--whether,  assuming  the  indentures  to  be  good, 
the  latest  residence  under  them  was  in  Tiverton  or  in  St. 
Martin's.] 

I.  Now,  first,  even  supposing  that  Snell  had  been  ap* 
preuticed  to  J.  MUdrum  alone,  the  death  of  the  master 
would  not  operate  as  a  dissolution  of  the  apprenticeship. 
It  is  said  by  Sir  Edward  Gambier,  in  his  work  on  Parochial 
SetilementSf — and  supported  by  a  series  of  authorities,  down 
to  very  recent  decisions, — that  '^  a  valid  deed  of  apprentice- 
ship may  be  annulled  by  the  death  of  the  master,  if  the 
apprentice  chose  to  take  advantage  of  that  ciratmstance, 
otherwise  it  may  continue''(a).  Rex  v.  Peck,  per  Holt, 
C.J.  (A),  Walker  V.  HuU{c),  Wadsworth  v.  Gye{d),  are 
authorities  to  shew  that  the  indentures  subsist,  at  least  for 
some  purposes,  after  the  death  of  the  master,  aud  that 
although  the  apprentice  is  not  compellable  to  serve  the 
master^s  representatives,  they  are  liable  to  an  action  of  cove- 
nant. The  language  of  the  Court  in  Baxter  v.  Burfield{e), 
as  it  is  reported  in  Strange,  may  be  quoted  on  the  other 
side;  but  from  another  report  of  the  same  case(y*),  it 
appears  that  the  Court  there  relied  on  the  omission  of  the 
word '' executors"  in  the  covenants;  and  at  all  events,  the 
whole  effect  of  that  case  was  said,  in  the  case  of  Rex  v. 

(a)  P.  56,  l8t  edit.  (e)  2  Stra.  1S66. 

(h)  1  Salk.  66.  (/)  1  Bote's  P.  L.  by  Const, 

(c)  1  Levins,  177.  593,  pL 745;— 5th  ed.  581,  pi.  810. 
Id)  lSiderf.S16. 
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18S5.        Siockkmd,  to  be,  that  the  apprentice  was  not  compdlable 


to  serve.     In  Rex  v.  East  Bridgeford{d)  it  was  held,  that 
V.  ^'  an  apprentice  gained  a  settlement  by  senring  forty  days  in 

St  Mamui'^  a  different  pariah,  under  an  assignmeni  made  by  the  assignee 
EuTER.      of  the  widow  (b)  of  the  original  master."    And  Rex  t.  Siock- 
land{c)  was  decided  upon  the  authority  of  Rex  ▼•  Easi 
Bridgefordj  which  had  been  opposed  in  argument  to  Baxter 
▼.  Bitfield*    Shortly  after  these  decisions,  the  32  Geo.  3« 
c.  51  f  was  passed,  which  recited  the  hardship  of  compelling 
the  executors  of  deceased  masters  to  maintain  the  appreiH 
tice,  although  the  apprentice  was  not  compellable  to  serve 
them,  and  therefore  in  the  case  of  parish  apprentices,  with 
whom  no  more  than  a  premium  of  5/.  had  been  paid,  the 
liability  of  the  executors  8cc.  was  limited  to  three  months. 
The  case  of  all  other  apprentices,  including  parish  appieii* 
tices  with  whom  a  larger  premium  had  been  given,  re* 
mained  as  before  the  act.    It  is  true  that  while  the  preamble 
thus  recognizes  the  subsistence  of  the  covenants  after  the 
master^s  death,  it  adds, ''  or  doubts  have  arisen  with  respect 
thereto,^'  but  since  that  act,  the  decisions  to  which  it  refers 
have  been  repeatedly  acted  upon  without  one  conflicting 
case,  and  whether  the  service  after  the  master's  death  was 
to  an  executor,  administrator,  executor  de  son  tort,  or  the 
widow;  Rex  v.  St,  Paul's,  Bedford {d)\  Rex  v.  Sheeps^ 
head(e),  (per  Lord  Ellenborough);  Rex  v.  Bamsky  {f) ; 
and  the  same  principle  is  admitted  in  the  case  of  contracts 
for  hiring  and  service.  Hex  v.  Ladock(g),  Rex  v.  Hardhom 
cum  Newton  (h).    Then  if  the  indentures  still  subsiated, 
Snelt  was  in  law  an  apprentice ;  and  as  his  ordinary  employ- 
ment, and  place  and  manner  of  living,  were  unaltered,  (at 
all  events  until  his  new  engagement  with  Proctor,)  he  in« 

(a)  Burr.  S.  C.  133.  (e)  15  East,  59. 

(b)  Such  widow  being  also  the  (/)  1  Maule  &  Selw.  377. 
personal  representative  of  her  has-  (g)  2  Stra.  1164;  Burr.  S.  C. 
band.  179. 

(c)  1  Dougl.  70.  (A)  12  East,  51. 
{d)  6  T.  R.  452. 
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habited  in  St.  Martin's  as  an  apprentice  op  to  that  time,        i8S5. 
and  therefore  gained  a  settlement  there.  tiPi^ 

II.   W*  Mildrum  surviTed  his  brother,  not  having  done  v. 

any  thing  to  disclaim  the  continuance  of  the  apprentice's  Inh^tants  of 
service  to  him.    The  dissolution  of  partnership,  to  which      Exbtbh. 
Snell  was  not  privy,  could  not  alter  the  relation  between  the 
masters  and  the  apprentice.    Neither  the  apprenticeship,  nor 
the  character  in  which  the  apprentice  inhabits,  is  dissolved 
or  altered  by  the  mere  absence  of  the  master.    If  both  mas- 
ters had  been  absent  from  the  shop,  and  the  apprentice  had 
contioned  there  under  a  foreman,  the  service  would  still 
have  been  a  service  under  the  apprenticeship.    In  cases  in 
which,  in  addition  to  the  absence  of  the  master,  there  has 
been  strong  evidence  of  an  intention  on  the  part  of  the 
master  to  throw  off  the  apprenticeship,  it  has  been  held 
that  the  apprenticeship  still  contmued  for  the  purposes  of 
settlement;   Rex  v.  Chipping  Warden  (a\  Rex  v.  Chru^ 
iowe  (6),  Rex  v.  Bow,  otherwise  Nymeii  Tracy  (c),  Rex 
¥•  Foulneee  {d).     Then  if,   in  point  of  law,  Snell  still 
continued  an  apprentice  to  W.  Mildrwn,  after  the  latter 
went  to  Totness,  did  he  not  also  contmue,  in  point  of 
fact,  to  serve  him    in    the  character  of  an  apprentice, 
nntil  he  engaged  with  Proctor  If     Up  to  that  time  he 
served  in  the  same  shop  and  slept  upon  the  same  prennses, 
and  was  occupied  in  the  same  employment  in  which  he  was 
firat  placed  by  IV.  Miidrumf  and  in  which  he  had  contmued 
for  fifteen  months,  under  his  immediate  superintendence 
and  control.     If  within  a  week,  or  a  month,  or  a  year, 
Snell  had  transferred  his  services  to  another  master,  or  left 
the  shop,  would  it  not  have  been  an  act  of  disobedience  to 
W.  Mildrum  as  well  as  to  John?    It  is  unnecessary  there- 
fore to  maintain  that  the  circumstances  of  this  case  shew  an 
express  consent  of  TF.  Mildrum,  to  SnelVs  service  in  J. 
MUdrtinCs  and  Proctor^s  shop,  because  his  service  there 
was  an  actual  service  to   W.  Mildrum.     And  if  he  was 
serving  him  in  fact,  and  was  his  apprentice  in  Iaw»  by  reason 

(a)  8  T.  R.  108.  (c)  4  Maule  &  Selw.  383. 

lb)  11  East,  95.  {d)  6  Maule  &  Sdw.  351. 
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1835.        of  the  continuing  subsistence  of  the  indenture,  his  inhabiting 


in  Exeter  was  referable  to  his  apprenticeship,  until,  by 

V.  engagbg  with  Proctor,  he  put  an  end,  not  to  the  indenture. 

Inhabitants  of  ^m  to  his  scrtice  with  W.  Mildrum.    In  either  case,  there- 
St.  Martim's,  ... 

EuTsa.      fore,  by  contbued  service  in  J.  MildrunC%  establishment 

after  his  death,  or  by  service  to  W.  Mildrum  till  his  new 

engagement,  Sntll  was  settled  in  St.  Martin's. 

Crowder,  coutri.  There  is  nothing  to  shew  that  the 
residence  in  St.  Martin's,  subsequently  to  the  death  of  J. 
Mildrum,  was  under  the  apprenticeship,  or  that  Snell  was 
under  the  control  of  any  master  with  the  assent  of  the 
original  master.  In  order  to  make  a  service  under  any 
other  than  the  original  master,  such  a  service  under  the  in- 
denture, that,  connected  with  residence,  it  shall  confer  a 
settlement,  there  must  be  the  express  assent  of  the  original 
master.  J.  Mildrum  in  his  lifetime  had  the  control  over 
Sneil,  and  though  Proctor  became  his  partner,  it  by  no 
means  follows  that  J.  Mildrum  gave  Proctor  any  control 
over  his  apprentice.  Nor  is  there  any  thing  to  shew  that 
W.  Mildrum  expressly  assented  to  Snett^s  servmg  Proctor, 
and  it  is  clear  that  he  did  not  serve  W,  Mildrum  himself. 
In  Rex  V.  Whitchurch  (a),  it  was  laid  down  that  there  must 
be  an  express  assent  by  the  master.  Here,  it  is  not 
shewn  that  W.  Mildrum  ever  heard  what  had  become  of 
Snell,  or  that  he  knew  Proctor  at  all;  and  with  regard  to  what 
is  said  as  to  the  executors  of  J.  Mildrum,  it  does  not  even 
appear  that  there  were  any  executors,  much  less  that  they 
had  given  their  express  assent  to  Snell's  serving  Proctor. 
He  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — I  think  that  we  cannot  say  that 
Snellin  settled  in  the  parish  of  St.  Martin's,  Exeter.  It  is 
quite  clear,  that  in  order  to  make  a  residence  by  an  appren- 
tice with  a  second  master,  a  residence  under  the  apprentice-- 
ship,  it  must  be  shewn  that  the  person  to  whom  the  appren- 
(a)  1  Bam.  &  Cressw.  574. 
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tice  was  bound,  consented  to  the  particular  service  of  the         1835. 

apprentice  with  the  second  master.     No  consent  is  stated;      ^'^^'^ 

and  from  the  case  submitted  to  us,  we  cannot  infer  that  fact.  v. 

The  sessions  were  at  liberty  to  draw  such  an  inference  from  J^ohabiiants  ol 

•^  St.  Marti  MS, 

the  facts  stated,  but  we  cannot  do  so.  Exeteb.  * 

LiTTLEDALE,  J.^ — I  also  am  of  opinion  that  no  settle- 
roent  was  gained  in  St.  Martin's.  It  is  not  necessary  to 
consider  the  effect  of  the  death  of  the  master.  Undoubtedly 
the  cases  have  established  that  the  executor  of  the  master 
stands  in  his  place ;  and  it  is  competent  to  the  executor  to 
create  a  new  contract  by  actual  assignment  or  by  word  of 
mouth.  But  I  do  not  think  that  the  question  as  to  the 
death  of  the  master  arises  at  all.  The  binding  being  to 
both,  the  apprentice  continued,  after  the  death  of  J.  Mil- 
druffif  bound  to  W.  Mildrum.  The  executor  therefore  of 
J.  Mildrum  had  no  right  to  interfere,  and  had  no  power  to 
transfer  the  apprentice.  If  the  apprentice  had  continued 
with  Proctor^  with  the  assent  of  TV.  Mildrum,  that  would 
have  been  a  different  thing.  But  W.  Mildrum  has  in  no 
way  interfered,  and  appears  not  to  have  known  any  thing 
about  the  apprentice  from  the  period  of  the  dissolution  of 
the  partnership  with  his  brother.  It  is  the  same  thing  as 
if  the  binding  had  originally  been  to  TV.  Mildrum  (a),  and 
nothing  had  been  said  by  him  as  to  the  service  of  the  ap- 
prentice under  the  second  master. 

Williams,  J. — I  am  of  the  same  opinion.  The  case 
does  not  warrant  our  inferring  that  the  residence  in  St.  Mar- 
tin's, subsequent  to  the  death  of  the  master,  was  a  resi- 
dence under  the  indenture ;  and  unless  that  fact  appear,  the 
residence  can  confer  no  settlement.  The  cases  which  have 
been  referred  to  do  not  apply. 

Order  of  Sessions  quashed. 

(a)  Vide  Co.  Liu.  185  a. 
VOL.  IV.  D  D 
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18S5. 

The  Kino  v.  The  Justices  of  Somersetshire. 

The  Coort  re-  JifR£W  in  the  last  term,  obtained  a  rule,  calling  upon 
fused  to  award  .  ^  ©      r 

amandamas,    Thomas  Henry  Mirehouse,  clerk,  and  CharUi  Abraham 

^us^ti^^toen-  ^''^"'  ^^^-^  ^^^  justices  of  the  peace  for  the  county  of 
force,  by  issu-  Somerset,  to  shew  cause  why  a  writ  of  mandamus  should 
of^dtsuess^a^  "^^  issue,  commanding  them  to  make  and  issue  their  war- 
highway  rate  rant  for  levying  a  distress  upon  the  goods  of  Jamti  Maclean^ 
knd  which  the  sum  \L  6s.  9\d.f  assessed  upon  him  in  respect  of  lands 
had  never  j,^  ^^  parish  of  Clevedon,  in  the  said  county,  for  and  to- 
fore,  and  the  wards  the  amending  the  highways  in  that  parish. 
which  L°be  ^^^  aflSdavils  upon  which  the  rule  was  obtained,  and  those 
rated  was  de-  swom  in  opposition  to  it,  disclosed  the  following  facts  : 
"  And  the  ^y  ^^  ^^^  ®'  ^9  ^^^'  ^>  (A.D.  171)9,)  for  inclosing  cer- 

prosecutor  i^in  commons  and  moor  lands  in  the  parish  of  Clevedon, 
having,  pre-  .     .  .  .  .  «. 

viously  to  the    commissioners  were  appomted  to  carry  the  act  into  effect^ 

motion  for  a     ^^j  yi^te  authorized  and  required  to  set  out  such  public 

rule  for  a  man-  ^  ^  "^ 

damns,  merely  carriage  roads  over  the  moors  &c.  intended  to  be  inclosed, 
ca?U  meetincr  «•  ^^^y  should  think  necessary,  which  roads«  when  made, 
for  the  purpose  ^ere  to  be  repaired  in  the  same  manner  as  other  public 
an  indemnity    roads  in  the  parish  of  Clevedon  were  by  law  to  be  repaired; 

for  the  magis-   ^^^  ^^^  ^^  g^|  ^y^  g„^|i  ^^iX\c  bridle-roads  and  foot-ways, 

trates,  without  ,  ^  , 

actually  offer-  and  private  roads  and  ways,  and  other  conveniences^  in, 
indem^ni^^  the  ^^^^»  ^^  ^^^^  ^^®  moors  Scc.,  as  they  should  think  requisite; 
rule  was  dis-  and  the  same  were  to  be  repaired  by  such  persons  aud  in 
cost?  such  manner  as  the  commissioners  should  direct  and  appoint. 

In  1801,  the  commissioners,  by  their  award,  set  out  certain 
drove-ways  and  private  occupatiou-roada,  (the  expense  of 
repairing  which  they  directed  should  be  defrayed  by  means 
of  an  assessment  upon  the  occupiers  of  the  newly*incloaed 
lands,)  but  set  out  no  public  roads, — none  such  being  in  their 
opinion  necessary.  It  did  not  appear  that  there  had  been 
any  public  road  over  the  moors  and  commons  at  any  time 
before  the  inclosure.  Until  24tb  March,  1834,  the  occu- 
piers of  the  newly-inclosed  lands,  though  assessed  to  all 
other  parochial  rates  in  the  parish  of  Clevedon,  had  never 
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been  assessed  in  the  general-highway-rates  of  the  parish, 
nor  have  they  ever  been  called  upon  to  perform  any  statute- 
duty  upon  the  public  roads  of  the  parish,  or  to  pay  any  "'^v^ 
composition  in  lieu  thereof.  They  have  repaired  their  owu  g?*'*^^  ®f 
roads  out  of  the  proceeds  of  assessments  made  amongst  shibb. 
themselves,  and  have  had  a  distinct  surveyor  of  their  own. 
The  statute-duty  having  been  performed  by  the  occupiers 
of  the  remainder  of  the  parish,  and  the  roads  being  so  far 
out  of  repair,  thateven  if  the  occupiers  of  the  newly-inclosed 
lands  had  performed  statute-duty,  a  highway-rate  would 
have  been  requisite,  the  parish  surveyors  gave  notice  Ihak 
they  should,  on  the  24th  March,  1834,  apply  to  the  nu^is- 
trates^  at  a  special  sessions  of  the  highways,  to  be  held  on 
that  day,  for  the  division  of  Bedminster,  in  the  county  of 
Somerset,  for  a  highway-rate  to  be  made  on  all  the  occu- 
piers of  lands  &c.  within  the  parish.  On  the  24tb  March 
an  application  was  accordingly  made  to  the  justices  by  one 
of  the  overseers,  who  stated  that  all  the  duty  required  by 
13  Geo,  3,  c.  78,  had  been  duly  performed,^  and  that  the 
moneys  authorized  by  that  statute  to  be  collected  and  re« 
ceived,  bad  been  duly  applied  and  expended,  and  that  the 
highways  were  so  far  out  of  repair,  that  a  rate  was  abso* 
lutely  necessary.  An  order  was,  upon  this  application  and 
statement,  (which  were  recited  in  the  order,)  made  by  two 
justices.  An  assessment  upon  all  the  occupiers  within  the 
parish,  which  had  been  previously  prepared,  (and  which  bore 
no  date^  except  that  the  title  stated  that  it  was  a  rate  for 
the  repair  of  the  roads  of  Clevedon,  **  for  the  year  1834,'^ 
was  on  the  same  day,  and  at  the  same  special  sessions,  pre- 
sented to  two  other  magistrates  for  their  allowance,  and  was 
ngned  and  allowed  by  diem.  It  did  not  appear  upon  the 
face  of  the  allowance,  that  the  two  magistrates,  who  so  signed 
and  allowed,  acted  in  the  capacity  of  justices  of  the  peaee^ 
In  thb  assessment,  Maclean  was  rated  at  1/.  6s.  9^.,  for 
part  of  the  newly-inclosed  lands.  No  notice  of  the  special 
sessions  held  on  the  said  £4th  March  was  given  to  any  of 
the  county  magistrates,  by  the  constable  of  either  of  the 
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hundreds  witbin  the  division  of  Bedminster.  The  clerk  of 
the  justices  of  the  division  had,  at  the  commencement  of  the 
year,  (according  to  the  usual  custom  within  the  district,) 
issued  to  each  justice  of  the  division,  a  printed  statement  of 
the  times  and  places  when  and  where  the  justices  would, 
during  the  whole  year,  meet  in  petty  or  special  sessions, 
and  in  this  statement  the  24th  March  was  mentioned  as  a 
day  on  which  to  hold  a  special  sessions.  No  other  notice 
had  been  received  by  any  magistrate.  Maclean  having  re* 
fused  to  pay  the  l/.  6f.  did.,  the  surveyor  obtained  a  sum- 
mons requiring  him  to  appear  before  the  justices  to  shew 
cause  why  he  refused  to  pay  such  sum,  Maclean  appeared 
at  a  meeting  of  justices,  held  5th  May,  at  which  meeting  Mr. 
Mirehouse  and  Mr.  Elion  were  the  only  magistrates  present. 
One  of  the  surveyors  having  produced  the  assessment  and 
proved  a  refusal  by  Maclean  to  pay  the  amount,  Maclean 
objected  that  the  occupiers  of  the  newly-inclosed  land  (sup- 
posing  them  to  be  liable  at  all  to  contribute  to  the  highway^ 
rales  of  the  parish,  which  was  questioned,)  had  not  been 
called  upon  to  perform  htatute-duly,  and  he  also  ^objected 
that  the  assessment  was  illegal  for  want  of  a  date.  Maclean 
informed  the  magistrates,  that  in  the  event  of  their  signing  a 
warrant  to  distrain  upon  his  goods  for  the  rate,  an  action  of 
trespass  would  be  immediately  commenced  against  them 
by  him.  It  being  admitted  that  Maclean  had  never  been 
called  upon  to  perform  statute-duty,  the  magistrates  ex- 
pressed a  doubt  as  to  the  validity  of  the  rate,  and  said  that 
they  should  take  time  to  consider  of  the  matter.  On  24tb 
May,  Maclean  was  served  with  a  second  summons,  mnd  he 
in  consequence  appeared  on  S6th  May,  at  a  meeting  of 
justices,  at  which  Mr.  Mirehonse  and  Mr.  Elton  were  again 
the  only  justices  present.  One  of  the  parish  surveyors  pre- 
ferred an  information  and  complaint  on  oath,  against  ilfacfean 
for  non-payment  of  the  assessment,  and  applied  for  a  dis- 
tress-warrant. Maclean  admitted  that  he  had  refused  to 
pay  the  rate,  and  objected  to  the  assessment  as  illegal,  on 
the  grounds  mentioned  on  the  previous  occasion;  and  upon 
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being  asked  by  the  surveyor,  whether,  if  the  rate  were 
abandoned,  he  would  perform  statute-duty,  he  denied  his 
liability  to  contribute  in  any  way  to  the  repair  of  the  public 
highways  of  the  parish.  He  again  threatened  an  action  in  Justices  of 
case  a  distress-warrant  should  be  granted.  On  the  other  .shire. 
hand,  Macey^  an  attorney,  who  appeared  for  the  parish, 
told  the  magistrates,  that  in  the  event  of  their  refusing  to 
grant  a  warrant,  an  application  for  a  mandamus  to  compel 
them  to  do  so  would  be  made  to  this  Court.  No  adjudica- 
tion was  at  any  time  come  to  by  the  magistrates  upon  the 
general  question,  whether  the  new1y*inclosed  lands  were 
ratable  to  the  highways,  though  they  expressed  it  as  their 
belief  that  they  were  so  ratable ;  but  they  suggested  to  the 
parties  that  the  proper  tribunal  for  deciding  that  question 
was  the  sessions  upon  appeal.  At  the  meeting  on  26th 
May,  Macei/i  in  answer  to  a  question  from  the  two  justices, 
stated  his  belief  that  the  parish  would  indemnify  the  magis- 
trates against  any  action  to  be  brought  against  them  by 
Maclean:  and  on  a  subsequent  occasion  he  said,  that  he 
had  the  authority  of  the  parish  for  offering  to  call  a  vestry 
meeting,  for  the  purpose  of  giving  such  indemnity  to  the 
magistrates,  if  they  would  immediately  issue  their  warrant, 
but  no  formal  indemnity  was  ever  offered,  nor  did  it  appear 
that  any  vestry  was  at  any  time  assembled,  for  the  purpose 
of  considering  the  matter  of  indemnity.  Mr.  Mirehouse 
and  Mr.  Elton  therefore  fearing  that  an  action  would  be 
brought  against  them  by  Maclean,  and  fearing  that  by  rea- 
son of  the  statute-duty  not  having  been  called  out  and  per* 
formed,  the  result  of  that  action  might  be  unfavourable  to 
them,  refused  to  grant  a  distress*warrant. 

Sir  John  Campbell  and  F.  N.  Rogers  now  shewed  cause. 
This  Court  will  not  compel  magistrates  to  do  an  act  which 
will  expose  them  to  an  action,  the  result  of  which  may  be 
doubtful ;  Rex  v.  Justices  of  Buckinghamshire  {a),  Rex  v. 

(a)  2  Dbivl.  &  Ujl.  689 ;  1  Barn.  &  Crcssw.  485. 
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1835.  tiewcombe  (a).  It  is  quite  dear^  that  if  the  warrant  which 
it  is  now  sought  to  compel  these  magistrates  to  issue,  were 
issued  and  acted  upon,  an  action  would  be  brought  against 
them ;  and  it  seems  equally  clear  that  there  exists  a  reason- 
able doubt  as  to  the  result.  There  are  several  objections  to 
the  assessment,  of  which  these  magistrates  were,  at  the  time 
of  the  application  for  the  distress  warrant,  informed,  and 
they  would  therefore  clearly  be  liable  to  damages,  if  any 
of  those  objections  should  prove  fatal  to  the  assessment. 
In  Stanley  v.  Fielden  (&),  Bayley,  J.  says,  '*  A  magistrate 
is  not  amenable  for  granting  a  warrant,  if  at  the  time  of 
granting  it  he  has  documents  before  him  (which  are  the  acts 
of  other  magistrates),  from  which  it  appears  he  was  justified 
in  granting  the  warrant  But  if  the  want  of  jurisdiction  is 
manifest  from  all  the  proceedings  before  him  at  the  time, 
then  he  grants  the  warrant  at  bis  peril/'  The  observations 
of  Lord  Ellenborough,  in  Lowther  v.  Lord  Radnor  (c),  is 
to  the  same  effect.  Now  here,  there  were  defects  in  the 
proceedings,  which  made  the  jurisdiction  of  the  justices  at 
the  least  doubtful;  and  of  these  defects  the  magistrates  were 
well  aware  at  the  time  they  were  called  upon  to  grant  the 
warrant.  First,  it  did  not  appear  upon  the  face  of  the 
allowance,  that  the  two  persons  who  signed  it  acted  in  the 
capacity  of  justices  of  the  peace.  Rex  v.  Fylingdales{d) 
shews  that  the  authority  of  magistrates  ought  to  appear 
upon  the  acts  done  by  them.  Secondly,  the  magistrates 
assembled  on  the  24th  March  had  no  jurisdiction  to  make 
the  order  for  the  assessment,  because  the  special  sessions  had 
not  been  duly  convened.  Formerly  it  was  held,  that  each 
magistrate  acting  wilhm  the  district  should  have  a  notice 
of  the  holding  of  special  sessions,  proceeding  directly  from 
the  constable  of  the  hundred;  and  though  the  rule  has  since 
been  somewhat  relaxed,  it  is  still  necessary  that  the  notice 
should  emanate  from  the  constable.     Here,  the  notice  was 

(a)  4  T.  R.  368.  {d)  1  Mann.  &  Ryl.  1 76 ;  7  Barn. 

(6)  5  Barn.  &  Alder.  425.  &  Cressw.  438. 

(c)  8  East,  119. 
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giveu  b>'  the  magistrates*  clerk^  and  this  has  been  held  to         1835. 
be  insufficient.     Thirdly,  the  order  of  assessment  is  bad,       ^"^^v^^ 
inasmuch  as  the  supposed  facts,  of  the  statute-duty  having  ^^ 

all  been  called  out  and  performed,  (which  is  recited  in  it,)  Justices  of 
is  untrue;  and  the  incorrectness  of  this  recital  was  known  shire. 
to  these  two  magistrates  at  the  time  of  the  application  for 
the  warrant.  Until  the  statute*  duty  is  all  performed,  or  a 
composition  in  lieu  thereof  is  paid,  received,  and  expended, 
or  unless  it  is  shewn  that  the  roads  are  so  far  out  of  repair 
that  the  statute-duty  and  composition  money  would  be  insuffi* 
cient  for  the  repair  of  the  roads,  justices  have  no  power  to 
order  an  assessment  to  be  made  for  the  purpose.  Again, 
another  objection  taken  is,  that  the  assessment  is  without  a 
date»  But  the  principal  question  in  this  case  is,  whether  this 
district  is  liable  to  contribute  in  any  way  to  the  repair  of 
the  highways  of  the  parish.  [Lord  Denman,  C.  J.  I  cer* 
tainly  do  not  see  what  ground  exists  for  an  exemption  of 
this  district.]  That  is  a  question  which  cannot  be  decided 
here  now,  and  it  is  a  question  which  the  justices  could  not 
be  called  upon  to  decide.  The  proper  tribunal  for  the 
discussion  and  decision  of  that  question  is  the  Court  of 
Quarter  Sessions.  No  indemnity  was  offered  in  such  a 
form  that  the  magistrates  could  be  expected  to  expose  them- 
selves to  an  action  upon  the  faith  of  it. 

Erie,  contrA.  With  regard,  first,  to  the  indemnity.  The 
offer  which  was  made  by  Macey  was  sufficient.  He  offered 
to  call  a  vestry  (a)  for  the  purpose  6f  giving  to  the  magis- 
trates a  regular  indemnity ;  and  the  prosecutor  now  repeats 
the  offer,  and  is  willing  that  this  rule  shall  Le  enlarged,  and 
that  its  fate  shall  depend  upon  the  production  of  a  suffi- 
cient indemnity.  (This  offer  was  not  acceded  to.)  The 
substantial  question  is,  whether  these  moor  lands  are  liable 
to  the  highway-rate ;  and  there  seems  to  be  no  ground 

(a)  Qfuere,  wbetlier  tlie  vestry  an  agreement  to  indemnify.  Vide. 
had  power  to  bind  tbe  parish  by      Rex  v.  Guyer,  ante,  15ti. 
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whatever  for  an  exemption  of  this  district  from  the  duty  of 
contributing  to  the  repairs  of  the  highways  of  the  parish. 
If  the  occupiers  of  these  lands  are  liable  to  contribute*  and 
the  rate  was  properly  made  by  persons  having  jurisdictioni 
then  this  Court  will  compel  the  magistrates  to  issue  their 
warrant  for  the  purpose  of  enforcing  the  payment  of  the 
rate.  The  objection  that  the  statute-duty  was  not  called 
out  and  performed,  is  answered  by  the  statement,  upon 
affidavit,  that  even  though  the  statute-duty  had  been  all  per- 
formed, a  rate  would  still  have  been  necessary.  An  offer 
was  made  to  Maclean  to  abandon  the  rate,  if  he  would  per- 
form the  statute-duty ;  and  he  then  refused  to  accept  the 
offer  on  the  ground  of  a  total  exemption.  The  objection 
that  the  sessions  at  which  the  order  of  assessment  was 
made  were  not  duly  convened,  comes  with  a  bad  grace  from 
the  magistrates,  who  must  themselves  have  adopted  the 
mode  of  giving  notice  described  in  the  affidavits,  as  prefera* 
ble  to  that  which,  it  is  contended,  is  the  proper  mode  of 
giving  notice.  It  is  evident  that  all  the  magistrates  must 
have  bad  notice  of  these  special  sessions,  and  that  is  all 
that  is  really  required.  Another  objection  is,  that  the 
order  for  the  allowance  of  the  assessments  does  not  appear 
to  be  made  by  the  two  magistrates  in  the  capacity  of  jus- 
tices of  the  peace.  It  appears  however,  on  the  face  of  it, 
to  have  been  made  at  a  special  sessions;  and  the  Court  will 
infer  from  that  fact  that  the  two  magistrates  who  signed  it 
acted  as  magistrates.  The  cases  of  Lowther  v.  Lord  Rad' 
nor  and  Stanley  v.  Fielden  are  not  in  point.  In  those  cases 
the  objection  was  that  the  magistrates  had  issued  a  warrant 
of  distress,  they  themselves  having  at  the  time  no  jurisdic- 
tion. Here,  the  magistrates  are  called  upon  to  act  under 
an  order  of  other  magistrates,  made  a  long  time  before,  and 
the  defects  suggested  are  the  want  of  jurisdiction  in  the 
other  magistrates.  The  proceedings  produced  before  these 
two  magistrates  would  be  a  sufficient  answer  to  an  action 
of  trespass  brought  against  them  for  issuing  their  warrant. 
All  the  necessary  facts  were  sworn  to.     The  validity  of  the 
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preliminary  documents  could  not  be  questioned.    Fawceti        1835. 

V.  Foulis  (a).     With  regard  to  the  general  question  as  to 

the  liability  of  the  newly-inclosed  lands  to  be  rated,  it  is 

submitted  that  the  appeal  to  the  Court  of  Quarter  Sessions     Ja»i>ces  of 

could   not  be  the   proper  mode  of  trying  the  question.        shire. 

Such  a  proceeding  would  have  been  nearly  nugatory ;  for 

if,  upon  appeal,  the  sessions  had  declared  the  rate  bad» 

another  would  have  been  made,  and  the  party  would  have 

stood  in  precisely  the  same  situation  as  before,  because, 

upon  a  point  of  this  sort,  the  decision  of  the  sessions  is  not 

finaU 

Lord  Dbnman,  C.J. — ^This  is  an  application  for  a  man* 
damns  to  magistrates  to  enforce  a  rate  by  a  warrant  of  dis- 
tress. If  that  rate  is  for  any  reason  invalid,  the  parties  in- 
terested have  a  remedy  by  appeal.  That  is  the  remedy 
pointed  out  by  the  act  of  parliament,  and  we  must,  in  the 
first  instance,  suppose  it  to  be  an  ample  remedy.  If  the 
rate  mcludes  the  newly  inclosed  lands,  (as  is  the  case  with 
this  particular  rate,)  the  owners  of  those  lands  may  appeal. 
If,  on  the  other  hand,  a  rate  should  be  made  which  did  not 
embrace  the  newly  inclosed  lands,  then  the  rest  of  the 
parish,  being  interested  in  throwing  a  portion  of  the  burthen 
upon  the  owners  of  those  lands,  might  in  their  turn  appeal ; 
so  that  the  act  of  parliament  has  pointed  out  a  full  and 
satisfactory  mode  of  correcting  any  mistake  of  this  sort. 
Then  the  justices  in  special  sessions  having  made  this  rate, 
the  question  is,  whether  we  ought  to  order  these  magis* 
trates  to  enforce  it  by  a  warrant  of  distress?  It  would 
strike  me  that  on  every  such  occasion  the  proper  tribunal 
should  be  appealed  to  in  the  first  instance  by  one  side  or  the 
other ;  that  is  the  proper  mode  of  trying  such  a  question. 
I  think  that  there  is  very  considerable  reason  for  doubting 
whether  this  district  is  or  is  not  liable  to  be  rated*  That 
doubt  ought  to  be  resolved  by  the  sessions  on  appeal. 

(a)  1  Mann.  &  Ryl;  109;  7  Barnw.  &  Cressw.  394. 
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We  do  not  know  on  which  ground  the  alleged  exemption 

_.    _  of  this  district  rests,  and  therefore  we  do  not  know  that  we 

The  Ki»o       ,      - ,  '  .       .       , .  . 

V.  should  not  expose  the  magistrates  to  an  action  jn  which 

SoM*^  ^  they  would  be  liable  to  damages^  if  we  were  to  compel 
sHiaE.  them  to  issue  a  warrant  of  distress  in  this  case.  It  is  un- 
fortunate, seeing  that  there  is  a  bon&  fide  disposition  to  try 
a  question  of  public  importancet  as  this  certainly  is,  that 
those  who  have  brought  the  question  here  have  not  taken 
.care  to  put  themselves  clearly  right  with  the  magistrates. 
It  appears  to  roe  that  they  ought  in  the  first  instance  to 
have  obtained  the  consent  of  the  vestry  to  indemnify  the 
magistrates ;  and  they  ought  to  take  care  that  every  part  of 
the  legal  machinery  is  perfectly  right,  and  capable  of  acting 
without  exposing  them  to  danger.  I  therefore  am  of  opi- 
nion that  the  magistrates  are  quite  justified  in  saying— 
**  Whoever  is  right  in  point  of  law,  there  is  the  fact  of  ex- 
emption for  forty  years,  and  therefore  we  shall  not  do  any 
act  upon  our  own  responsibility;"  and  they  are  justified 
also  in  refusing  to  act,  from  those  doubts  that  arise  with  re- 
spect to  tbe  allowance  of  the  rate  and  the  non*performance 
of  the  statute-doty. 

Under  all  the  circumstances,  therefore,  I  think  we  should 
be  doing  a  very  violent  act  in  calling  on  these  magistrates 
to  issue  a  warrant  of  distress^  when  personal  consequences 
to  themselves  would  in  all  probability  ensue. 

LiTTLBDALE,  J.-^I  am  entirely  of  the  same  opinion.  It 
appears  that  for  a  considerable  number  of  years  past  tbe 
moor  lands  of  tbe  parish  have  not  contributed  to  the  h^- 
way  rale.  The  inhabitants  seem  to  have  had  some  doubt 
among  themselves,  in  consequence  of  which  the  moor  lands 
were  not  included  in  tbe  rate.  For  some  reason^  however, 
the  persons  in  the  other  part  of  the  parish  thought  those  lands 
ought  to  contribute  in  aid  of  that  highway  rate,  as  well  as 
the  other  lands  in  the  parish.  With  this  difference  of  opi* 
nion,  it  is  not  extraordinary  that  the  rest  of  the  parish  should 
require  the  magistrates  to  rate  those  lands,  and  that  the  pro- 
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prietorfi  of  such  lands  should  endeavour  to  resist  that  rate.         1885. 
The  matter  ought  lo  have  been  put  in  a  proper  train  of  liti-      'j^^^ 
gation  as  far  as  it  could  be  done.     If  a  rate  bad  been  made,  v. 

either  including  or  excluding  these  lands,  the  party  who  g^^EasBT- 
was  dissatisfied  might  have  appealed,  and  the  sessions  would  .  suias. 
have  investigated  the  matter.  It  is  not  to  be  expected  in 
such  a  dispute  as  this,  that  the  magistrates  will  take  upon 
themselves  to  decide  it;  but  an  appeal  should  be  had  to 
the  sessions.  That  certainly  would  not  have  been  final; 
but  if  the  particular  rate  had  been  confirmed,  the  party  in- 
terested in  enforcing  such  rate,  might  afterwards  have  com- 
pelled the  magistrates  to  issue  their  warrant  of  distress.  If 
parties  call  upon  magistrates  to  issue  a  warrant  of  distress 
to  enforce  the  payment  of  a  rate,  the  validity  of  which  they 
acknowledge  to  be  in  dispute,  they  ought  to  take  care  to 
indemnify  the  magistrates  against  the  consequences  of  an 
action.  It  ought,  therefore,  to  be,  not  merely  an  cffer  of 
indemnity,  or  an  expectation  that  the  party  would  give  it, 
but  an  actual  hovA,  fide  indemnity ;  and  if  they  had  been 
assured  that  such  an  indemnity  would  be  given,  it  is  pro- 
bable the  magistrates  might  have  issued  their  warrant.  In- 
stead of  that,  there  is  no  actual  offer  of  indemnity,  but  an 
intimation  held  out,  on  the  part  of  Mr.  Mauy,  that  probably 
an  indemnity  would  be  given  on  the  part  of  the  parish. 
There  are  contradictory  affidavits  on  that  subject  as  to  what 
the  offer  really  was  that  was  made  by  Mr.  Macey;  but  this 
is  clear — that  no  actual  indemnity  was  offered.  There 
seems  to  have  been  a  reasonable  doubt  in  the  minds  of 
these  magistrates  as  to  wheth^  the  rate  was  valid  or  not. 
I  give  no  opinion  as  to  whether  the  moor  lands  are  to  be 
rated  or  not ;  but  if  the  magistrates  have  a  reaaonabU  doubly 
until  that  question  is  settled  I  do  not  see  how  we  are  to 
compel  them  to  issue  this  warrant  of  distress;  for  besides 
the  general  merits  which  are  meant  to  be  tried  on  this  occa- 
sion, the  magistrates,  on  being  called  upon  to  shew  cause 
against  a  rule  for  a  mandamus,  may,  on  investigating  the 
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matter  further,  offer  any  number  of  formal  objections  which 
they  consider  to  be  deserving  of  consideration*  I  do  not 
mean  to  say  that  the  objections  in  this  case  are  well  founded, 
but  on  the  part  of  the  magistrates  a  great  many  objections  to 
the  form  of  the  proceedings  on  this  rate  are  offered.  These 
are  endeavoured  to  be  answered  by  Mr.  Erie;  but  the  mode 
in  which  they  are  presented  to  the  Court  on  one  side  and 
on  the  other,  shews  they  are  subjects  to  be  discussed.  Mr. 
Erie  may  be  right  in  saying  that  the  objections  would  turn 
out  to  be  unfounded;  but  are  the  magistrates  to  be  at  the 
expense  of  litigating  thatf  Though  they  are  thought  to  be 
clear  now,  they  may  be  the  subject  of  much  consideration ; 
and  in  the  end  it  is  impossible  to  say  whether  they  may 
turn  out  to  be  well  founded  or  not.  If  any  of  these  objec- 
tions were  good,  the  magistrates  would  be  liable  to  an 
action,  whatever  might  be  the  general  merits  of  the  case. 

I  think,  under  all  the  circumstances,  that  the  rule  ought 
to  be  discharged  with  costs. 


Williams,  J. — I  am  of  the  same  opinion,  and  not  a 
little  so  in  consequence  of  the  fact  that  this  is  not  the  only 
mode  of  raising  the  question.  The  statute  of  Gfo.  3  seems 
to  me  to  contemplate  that  questions  of  this  sort  should  be 
decided  by  the  Court  of  Quarter  Sessions  on  appeal.  The 
question  might  be  raised  in  this  manner  with  equal  conve- 
nience, whether  the  rate  included  or  excluded  the  debatable 
district. 

The  only  doubt  which  I  have  had  is  as  to  the  costs. 
Upon  the  whole  matter,  I  think  that  as  no  indemnity  was 
offered  to  the  magistrates,  they  ought  not  to  have  been 
brought  here,  and  that  this  rulei  therefore,  ought  to  be  dis* 
charged  with  costs. 


Coleridge,  J. — I  am  quite  of  the  same  opinion  with 
the  rest  of  the  Court.  This  Court,  I  apprehend,  will  never 
sanction  a  magistrate  in  abstaining  from  doing  any  act  in 
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his  office  of  magistrate  on  the  ground  of  objections  not  sus«        1835. 
tainable^  from  a  wish  to  evade  a  proper  share  of  the  respon-     rnT^K^^ 
sibiiity  attached  to  that  office;  but  1  apprehend  that  it  is  a  v. 

settled  rule  of  this  Court,  that  where  magistrates  are  acting  ^^^^^^^ 
with  good  faith,  where  they  are  threatened  with  an  action^  sbire. 
where  there  is  no  indemnity  offered  to  them,  and  where 
there  are  reasonable  grounds  to  suppose  that  such  an  action 
might  be  maintained  with  success,  the  Court  will  never 
compel  magistrates  to  issue  their  warrant  of  distress,  and 
subject  themselves  to  that  action. 

Now  in  this  case  there  is  no  ground  for  saying  that  there 
was  any  want  of  good  faith  on  the  part  of  the  magistrates. 
Then,  with  respect  to  there  being  reasonable  grounds  for  ap« 
prehending  an  action,  it  appears  that  they  have  been  threat- 
ened, and  also  that  no  satisfactory  offer  of  indemnity  has 
been  made  to  them.  My  opinion  does  not  proceed  on  the 
supposed  exemption  of  the  moor  lands.  I  do  not  think  the 
Court  are  sufficiently  in  possession  of  all  the  circumstances 
to  be  able  to  decide  that  point.  As  far  as  I  have  formed 
any  opinion  about  it  at  present,  I  should  incline  to  think 
that  the  general  liability  clearly  attaches  upon  those  lands; 
but  of  course  I  express  no  opinion  upon  that  at  all.  It  ap- 
pears to  me  that  there  are  undoubtedly  several  objections 
suttainable  inpoini  of  argument^  and  that  is  a  sufficient  an- 
swer to  this  application.  The  Court  is  not  called  upon  to 
pronounce  any  opinion  upon  them.  One  objection  I  would 
mention,  because  1  would  not  be  supposed  to  assent  to  the 
argument  of  Mr.  Erie  respecting  it.  I  refer  to  the  con- 
struction put  by  him  upon  the  45th  section  of  IS  Geo.  S,  c.  78. 
This  is  the  case  of  a  large  district  in  a  parish  in  which 
nothing  whatever  has  been  done  in  the  way  of  calling  out 
the  statute-duty ;  and  I  cannot  at  present  subscribe  to  the 
doctrine  that  the  magistrates  can  in  such  case  be  warranted 
in  directing  an  assessment. 

I  quite  agree  that  the  rule  ought  to  be  discharged;  and  I 
think  that  as  the  magistrates  have  been  improperly  brought 


406 


1B35. 


The  King 
Justices  of 

SOMBSSIT- 
SB  IRE. 
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bere^  and  brought  at  a  considerable  expense,  they  ought  to 
have  their  costs. 

Rule  discharged  with  costs  (a). 


(a)  And  see  UnderhiU  v.  Elli- 
Smhe,  Maclel.  &  Younge,  450; 
Chaunter  v.  Gluhby  4  Mann.  & 


Ryl.  334.  and  9  Bam.  &  Creasw. 
479;  antCf  vol.  iii.  70;  CarUan 
High  Dakf  £x  parte,  ante,  SIS. 


To  prove  a 
settlement 
l)y  estate  in 
the  parish  of 
A.  it  is  com- 
petent to  the 
parish  of  B. 
to  produce  a 
deed,  purport- 
ing to  convey 
land  in  the 
parish  of  C, 
and  to  shew 
by  parol  that 
sucn  land  is 
situate  in  A. 


The  King  v.  The  InhabiUnts  of  Wickham. 

Upon  appeal  against  an  order  of  two  justices,  whereby 
TItomas  Thorn  and  his  wife  were  removed  from  the  parish 
Wickham,  in  the  county  of  Southampton,  to  the  pariah  of 
Boarhunt,  in  the  same  county,  the  Court  of  Quarter  Ses- 
sions quashed  the  order,  subject  to  the  opinion  of  this 
Court,  upon  the  following  case : 

Thorn\  settlement  was  derived  from  his  father,  Tk&mai 
Thorn,  senior. 

1815.  By  deed  of  feoffment,  (with  livery  of  seisin  in- 
dorsed,) after  reciting  a  legal  title  in  Daniel  Moore  and 
Thomas  Muithews,  and  an  equitable  title  in  TTutmas  Rup- 
sell,  in  consideration  of  77/»  lis.,  paid  by  I'hom  to  Russell, 
Moore,  at  the  request  of  Russell,  gave,  granted,  aliened 
and  enfeoffed  unto  Thorn,  All  that  piece  or  parcel  of  land 
allotted  by  certain  commissioners  to  Moore,  situate  and 
bei^g  between  Lady's  Pond  and  Pound's  Farm,  in  the  west 
walk  of  the  forest  of  Bere,  in  ihe  parish  of  Soutiudck,  in 
the  county  of  Southampton,  bounded  as  follows;  that  ia  to 
say,  on  the  north«east  by  lands  allotted  by  the  said  com- 
missionera  to  Alexander  Adams  aod  Henry  Haydon,'^on 
the  west  by  land  allotted  by  the  said  commissioners  to  tbe 
Right  Hon.  Lord  Powerscourt, — on  the  south  by  the  remain- 
der of  the  allotment  to  Moore, — and  on  tlie  east  by  a  high- 
way called  Crooksgate  Road,  and  certain  allotments  awarded 
by  the  said  commissioners  to  the  Vicar  of  Porchester  and 
others.     And  Matthews,  at  the  like  request  of  Russell, 
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gave,  gniQtedf  aliened  and  enfeoffed  unto  Thorn,  all  that        i835. 

piece  or  parcel  of  land  allotted  and  awarded  by  the  said     J^v^^ 
TMM-      ,  f   •  '  1  •*     •  The  KiBo 

commissioners  to  Matthews,  adjoining  to  the  said  piece  or  «. 

parcel  of  land  thereinbefore  granted  or  enfeoffed,  situate  l«l|*Wianu  of 
and  being  between  Lady's  Pond  and  Pound's  Farm,  in  the. 
west  walk  of  the  forest  of  Bere,  in  the  parish  of  Southmck 
ajbresaid,  containing  by  admeasurement  £b.  IOp.,  and 
bounded  as  follows,  that  is  to  say,  (here  the  abuttals  were 
set  out,  but  without  any  further  mention  of  the  name  of  the 
parish  in  which  the  allotments,  which  formed  the  subject  of 
the  conveyance  to  Thorn,  or  in  which  any  of  the  neighbour- 
ing properties  were  situate,)  To  have  and  to  hold  the  same, 
with  the  appurtenances,  to  ^hom,  his  heirs  and  assigns. 

The  consideration  money  mentioned  in  the  conveyance 
was  bonft  fide  paid  by  Thorn  to  Ruseell  agreeably  to  the 
deed,  livery  of  seisin  was  duly  made,  and  Thorn  continued 
in  possession  and  in  seisin  of  the  premises  so  purchased  by 
him,  and  resided  for  forty  days  and  upwards,  in  the  parish 
of  Boarhunt,  after  the  said  purchase* 

The  respondents  then  tendered  parol  evidence,  for  the 
purpose  of  shewing,  that  the  land  described  in  the  above* 
mentioned  deed  of  feoffment,  and  intended  to  be  conveyed 
by  such  feoffment,  and  of  which  livery  had  been  made,  was 
in  point  of  fact  wholly  situate  within  the  parish  of  Boar% 
hunt,  and  not  in  the  parish  of  Southwick,  and  that  '*  the 
parish  of  Soutbwick,"  if  intended  as  a  description  of  the 
situation  of  the  land  purchased,  had  been  inserted  by  mis- 
take and  misapprehension  in  the  deed,  instead  of  ^'  the 
parish  of  Boarhunt." 

The  appellants  objected  to  the  admissibility  of  such  evi- 
dence, on  the  ground  that  it  was  not  competent  to  the 
respondents  to  vary  the  description  of  the  property,  as  con* 
tained  in  the  deed  of  feoffment,  and  that  parol  evidence  can- 
not be  admitted  to  contradict  or  vary  the  terms  of  a  deed. 

The  Court  of  Quarter  Sessions  allowed  the  objection, 
and  rejected  the  evidence,  as  behig  repugnant  to  the  de- 
scription of  the  premises  contained  in  the  deed. 


The  KiMO 

V. 
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The  question  for  the  opinion  of  the  Court  is,  whether 
such  evidence  was  admissible. 


Inhabitanu  of  RawKnson,  in  support  of  the  order  of  sessions.  The 
only  point  to  be  argued  is,  whether  the  respondents,  who 
had  put  in  the  deed  to  prove  the  conveyance  of  the  land  in 
the  particular  parish,  could  contradict  that  deed  by  parol, 
in  the  most  material  part  of  it  In  fact,  whether  a  party 
can  be  allowed  to  make  use  of  a  deed  for  one  purpose,  and 
shew  it  a  nullity  as  regards  another  purpose.  [Lord  Den- 
man,  C.  J.  Is  it  not  impossible  to  contend,  that  this  evi- 
dence to  prove  where  the  land  was  actually  situate,  should 
not  have  been  received.  If  the  parish  officers,  who  are  no 
parties  to  the  deed,  could  not  prove  the  real  situation  of 
the  premises,  what  would  be  easier  than  for  persons  to 
convey  an  estate  describing  it  as  situate  in  a  wrong  parish.] 
It  is  not  probable  that  a  purchaser  would  willingly  have  an 
estate  conveyed  to  him  with  an  erroneous  description  of 
the  property ;  Hex  v.  Cheadk  (a).  To  permit  this  evidence 
to  be  given,  would  be  to  go  beyond  Millar  v.  Traiven  (£), 
in  which  the  doctrine  of  the  admissibility  of  parol  evidence 
to  controul  a  written  instrument,  was  most  fully  gone  into 
before  Tindal,  C.  J.,  Lord  Lyndhurst,  C.  B.,  and  Lord 
Brougham,  C. 

Smirke,  contrd,  was  stopped  by  the  Court. 

Per  Curiam— 

Order  of  Sessions  discharged  (n). 


(a)  S  Bam.  &  Adol.  833.   And  T.  R.  181;  Robertson  v.  French, 

see  iiate,  iii.  50,  3S2.  4  East,   135;  Doe  d.   Brown  v. 

(6)  8  Bingh.  944)  1  Moore  &  Brown,  11  East,  441;  Whitbread 

Scott,  342.  V.  May,  2  Bos.  &  Pull.  593;  Doe 

(c)  And  Me  Peir$onv»Pmintey$,  d.  Le  Chevalier  v.  Huthwaiie,  3 

Yelverton,  135 ;  dictam  per  Wiltei,  Bam.  &  Alders.  632. 
J.,  in  Macbeatk  v.  Holdimand,  1 
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Atkinson  v.  Hawdon. 


Assumpsit,  by  the  drawer  agaiust  the  acceptor  of  a  Where  a  bill 

bill  of  exchange,  dated  28th  December,  1 833,  for  1 9/. Ss. 5d.,  ^^^^^^^f ' 

payable  two  months  after  date.     The  declaration  also  con-  accepted  for 

tained  counts  for  goods  sold  and  delivered,  and  upon  an  tered'by  the 

account  stated.    The  defendant  pleaded,— as  to  the  first  drawer,  and 

•  .       ,     .  .  thereby  be- 

count,  that  the  plaintiff  had,  since  the  acceptance  of  the  comes  void, 

bill,  and  after  it  had  been  issued  and  was  complete,  to  wit,  ^*^®  ^"^^^^  ^, 
'  ^  ^  ,  r        '  »  jnay,  after  the 

on  the  same  day,  without  the  privity  of  the  defendant,  and  day  of  pay- 
without  the  bill's  being  re-stamped,  altered  the  bill  in  a  ma*  ^^  ^"  „ 
terial  part,  viz.  by  altering  the  date  from  30th  December,  case  of  disho- 
1833,  to  £8th  December,  1833; — as  to  the  second  count,  acceptor  upon 

that  an  account  had  been  stated  between  the  plaintiff  and  ^^®  onginal 

consideration. 
the  defendant,  and  that  a  bill  at  two  months  had  been 

drawn  by  the  plaintiff,  and  accepted  by  the  defendant,  for 

the  amount  found  to  be  due,  viz.  19/.  35.  5£2.;--and  as  to 

the  third  count,  non  assumpsit. 

The  plaintiff  entered  a  nolle  prosequi  upon  the  first  and 
third  counts ;  and  to  the  second  plea  replied,  that  before 
the  commencement  of  this  suit  the  bill  in  the  second  plea 
mentioned  became  due,  and  the  defendant  did  not  then,  or 
at  any  other  time  before  or  since  the  bill  became  due,  and 
before  the  commencement  of  this  suit,  pay  the  said  sum  of 
money  in  the  said  bill  of  exchange  mentioned,  or  any  part 
thereof. 

Rejoinder,  that  after  the  defendant  accepted  the  said  bill 
in  the  second  plea  mentioned,  and  after  the  same  had  been 
issued  and  was  complete,  to  wit,  on  the  30th  December, 
1833,  the  plaintiff,  without  the  privity  or  assent  of  the  de- 
fendant, and  without  the  said  bill's  being  re-stamped, 
altered  the  said  bill  in  a  material  part,  to  wit,  by  altering 
the  date  thereof  from  the  30th  December,  1833,  to  the 
28th  December,  1833. 

VOL.  IV.  E  E 
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Hawdon. 
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General  demurrer,  and  joinder  (a). 

Busby,  in  support  of  the  demurrer.  The  alteration  of 
the  date  of  the  bill  vitiated  the  security ;  but  the  plaintiff 
has  a  right  to  sue  for  the  original  consideration,  viz.  goods 
sold  and  delivered.  There  are  only  two  classes  of  cases  in 
which,  by  the  alteration  of  a  bill  of  exchange,  the  party  alter- 
ing it  loses  all  right  of  action.  The  first  is,  where  the  action 
is  brought  by  the  indorsee  against  the  acceptor,  or  against 
a  remote  intermediate  party.  There,  the  only  privity  be- 
tween the  parties  is  by  means  of  the  bill;  and  consequendy 
when  that  privity  is  destroyed,  which  is  the  case  if  the  bill 
be  altered,  the  right  to  sue  is  destroyed  with  it.  The 
second  class  is,  where  the  action  is  brought  by  the  indorsee 
against  the  drawer  or  indorser  from  whom  he  received  the 
bill.  In  that  case  the  indorsee  is  not  permitted  to  recover 
for  the  original  consideration ;  because,  by  the  alteration  of 
the  bill,  the  drawer  and  indorser  are  deprived  of  all  remedy 
over  against  the  prior  parties.  Aldersan  v.  lMngdale{b) 
was  a  case  of  that  kind,  and  was  decided  up6n  that  ground. 
Sutton  V.  Toomer  (c)  is  precisely  similar  to  the  present  case. 
There  a  promissory  note  had  been  altered  by  the  maker  hi 
the  payee's  presence.  The  consideration  for  the  note  was 
money  lent ;  and  the  Cottf  t  held,  that  though  the  note  had 
become  void  by  reason  of  the  alteration,  the  right  of  action 
remained  for  the  maney  leni.  Besides,  tht  rejoinder  does 
not  state  when  the  alteration  was  Made.  It  may  therefore 
be  assumed  that  the  alteration  was  made  after  the  bill  of 
exchange  became  due  and  was  dishonoured.  After  ma- 
turity and  dishonour,  the  plaintiff  might  have  burnt  it, 
without  losing  his  right  to  recover  for  the  Original  con- 


(a)  The  marginal  statement  of 
the  point  to  be  contended  for  on 
the  part  of  the  plaintiff  was, — tliat 
the  alteration,  by  the  drawer,  of  a 
bill  of  exchange,  accepted  for  the 
price  of  goods  sold  by  him  to  the 


acceptor^  does  not  operate  in  sa- 
tisfaction of  the  debt  for  which 
the  acceptance  was  given. 

(b)  3  Barn.  &  Adol.  660. 

(c)  1  Mann.  &  %l.  125;  7  Bam. 
&  Cress w.  416. 
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sideration.     The  defendant  has  had  the  full  benefit  of  the 

time  for  which  the  bill  was  siven;  for  the  action  was  not 

1        ,1    ^        .       *-  I  Atkinson 

brought  till  after  the  dishonour.  v. 

Hawdon. 

fVightman,  contrd.  It  is  admitted  that  there  is  the  dis- 
tinction between  this  case  and  Ahlerson  v.  Langdale,vi\k\ch 
has  been  pointed  out.  The  rejoinder  is  therefore  bad. 
But  the  replication  does  not  shew  any  good  reason  why  the 
plaintiff  should  be  permitted  to  resort  to  the  original  con- 
sideration. It  does  not  appear  that  the  bill  was  ever  pre- 
sented to  the  acceptor.  It  is  true  that  it  is  not  necessary 
for  the  holder  of  a  bill  to  present  it  to  the  acceptor;  but  if 
a  party  chooses  to  indorse  a  bill,  he  cannot  give  the  bill  the 
go-by,  and  sue  for  goods  sold  and  delivered.  Where  a  bill 
is  outstanding,  and  never  presented  to  the  acceptor,  it 
would  be  hard  if  the  acceptor  had  to  pay  the  bill  and  also 
for  the  goods  delivered.  If  the  plaintiff  was  himself  the 
holder,  he  should  have  sued  on  the  bill.  [Lord  Den- 
man,  C.  J.  Should  not  this  have  been  rejoined  ?] 

Busby  was  not  called  upon  to  argue  in  reply. 

By  the  Court — 

Judgment  for  the  plaintiff  (a). 

(a)  A  bill  of  eichange,  drawn  drawn,  and  by  removing  that  oat 

by  the  creditor  on  his  debtor,  ere-  of  the  way  which  suspended  the 

ates  DO  iN0fg€r;  it  merely  suspends  original  right  of  action,  remit  him 

the  right  of  action  during  the  pe-  to  his  former  immediate  right  of 

riod  for  which  the  bill  is  drawn,  demanding  payment, — ^yet  it  effec- 

and  in  which  it  shall  be  outstaod-  tually  destroys  the  power  of  in- 

ing  in  the  hands  of  third  persons,  dorsing  over.    The  suspensioD  of 

Though  the  wrongful  act  of  the  the  right  of  action,  for  goods  sold, 

drawer,  in  vitiating  the  bill  and  would  therefore  necessarily  termi- 

destroying  the  remedy  on  the  bill,  nate  at  the  expiration  of  the  pe- 

could  not  place  him  in  the  same  riod  for  which  the  bill  was  drawn, 

situation  as  if  no  bill  had  been  Vide  Davis  r.Oyde^  post,  ^62, 
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lS35. 

"^^^^  Pitt  v.  Williams  and  another,  Executors  of 

Thomas  Foster. 

i^Ti^l^  This  case  was,  in  Easter  terra,  elaborately  argued  by 

mine, -4. being  Campbellf  A.G.,  for  the  defendants,  and  Cowling  for  the 

trust  for  him-    plaintiff.     The  pleadings  and  arguments  are  fully  stated  in 

self  and  B.  of  ^j^^  judgment  of  the  Court,  delivered  in  this  term,  by 
land  adjom-  J      o  rr.i  •     •  • 

ing, necessary        Lord  Denman,  C.  J.,  as  follows: — This  is  an  action 

for  the  work-  ^  covenant  upon  an  indenture,  dated  Dec.  2nd,  I8l6, 
ingot  the  mine,  » 

covenants  with  and  made  between  the  plaintiff,  of  the  first  part— Co/mer, 

donothin^g*^*    of  the  second  part — the  deceased  Foster,  nnd  Bonner  ^nd 

wherebjrnnan-  Gaunt,  of  the  third  part — Boivsery  of  the  fourth  part — 

(with  power  of  and  said   Gaunt,  and   Bowser  the  younger,  of  the   fifth 

entry  upon  the         ^^ 

mine  ficc.  and    ^        ,    ,  , 

8ale,inca8ethe      This  indenture  is  set  forth  at  length  in  the  declaration, 

be^in'mrear)     *"^  recites  several  other  instruments,  by  which  it  appears 

upon  the  pro-    (hat  Bowser  originally  held  certain  coal  mines  and  premises 

after  payment    under  leases  from  Sir  Hugh  Owen  and  Lord  Cawdor,  for 

of  the  rent,  i^™  terms  of  years;  that  he  assigned  a  moiety  of  them  to 
laxes,&c.then    ^*,  "',  ,  ®.         _         _•', 

charged  there-  Farquharson,  who  granted  an  annuity  of  778/.  to  the  plam- 

on,  might  be  ^jjj^  ^^^  assigned  his  interest  in  the  premises  to  Colmer,  as 
the  leases  of  trustee  for  the  plaintiff,  to  secure  the  annuity,  with  a  power 
land™bTthe      ^^  ^*'®  5  ^^^^  Bowser  afterwards  assigned  one-fourth  of  the 

sale  of  the  coal  premises  to  Foster,  Bonner, ^nd  Gaunt,  retaining  one-fourth 
or  otherwise, 
may  be  im- 
peached. In  an  action  on  the  covenant,  C.  assigns  as  breaches — ^first,  that  A.  surren- 
dered the  land,  and  cook  a  new  lease  to  himself  and  JB.  jointly,  in  trust  for  other  per^ 
sons, — whereby  the  annuity  became  and  was  impeached,  and  the  plaintiff  lost  his 
remedies  to  enforce  it;  secondly,  thnt  A.  and  B,  accepted  a  new  lease  of  the  land  at 
an  increased  rent,  and,  in  other  respects,  upon  less  advantageous  terms,  for  the  fraud n- 
lent  purpose  of  obtaining  from  the  lessor  a  demise  of  mines  under  the  land  upon  terms 
advantageous  to  A,  and  B., ^whereby  the  annuity  became  and  was  impeached ;  thirdly, 
that  A,  and  fi.  assigned  (amongst  other  things)  such  neighbouring  mine  and  the  land  to 
D., — whereby  the  annuity  became  and  was  impeached. 

Held,  that  the  declaration  was  insufficient,  for  not  shewing  iu  what  manner  the  acts 
complained  of  operated  to  impeach  the  annuity. 

In  an  action  on  a  covenant  to  do  no  net  whereby  an  annuity  charged  upon  the 
profits  of  a  coal-mine  shall  be  impeached,  it  is  no  ground  of  demurrer  that  the  declara- 
tion does  not  allege  that  any  profits  have  been  made. 

Quare,  whether  such  omission  would  disentitle  the  plaintiff  to  recover  more  than 
nominal  damages. 

In  an  action  to  recover  arrears  of  the  annuity,  such  allegation  in  the  declaration  would 
be  required. 
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himself;  that  Gaunt  held  an  agreement  from  Lord  Ash*  1835. 
burnhaffiy  dated  8th  August,  1816,  to  which  Fosier  and 
Bonner,  as  sureties  for  Gaunt,  and  also  Bowser,  \tere  par- 
ties, for  a  lease  of  land  to  be  granted  to  Gaunt  for  sixty 
years,  as  soon  as  he  should  have  completed  a  shipping 
place  on  the  land,  (which  land  is  stated  in  the  indenture  to 
be  essential  and  absolutely  necessary  for  working  and  car- 
rying off  the  coal  and  culm  to  be  wrought  and  raised  out  of 
the  colliery  and  premises;)  that  Gaunt  had  covenanted  and 
declared  that  he  held  the  same  agreement  in  trust  for  the 
joint  use  and  benefit  of  the  said  Gaunt,  Bo%oser,  Foster,  and 
Bonner,  as  tenants  in  common;  that  the  annuity  was  in 
arrear,  and  the  plaintiff  had  given  notice  of  his  intention  to 
exercise  his  power  of  sale ;  that  Foster,  Bonner  and  Gaunt 
had  agreed  to  purchase  the  moiety  which  the  plaintiff  was 
about  to  sell,  upon  the  terms  that  that  moiety  should  be 
discharged  from  the  annuity  of  778/.;  and  that  Foster, 
Bonner,  and  Gaunt  should  grant  to  the  plaintiff  an  annuity 
of  1138/.  during  his  life,  payable  out  of  the  three-fourth 
parts  or  shares  of  Foster,  Bonner,  and  Gaunt,  in  the 
profits,  benefits,  and  advantages,  and  sums  of  money 
which,  under  the  thereinbefore  recited  indentures  and  arti- 
cles of  agreement,  or  otherwise,  might  from  time  to  time 
be  made,  accrue,  or  be  produced  from  or  by  sale  of  the 
coal  or  culm  to  be  wrought  or  dug  out  of  the  said  mines 
and  veins,  or  seams  of  coal  or  culm,  or  otherwise  how- 
soever. 

The  indenture  then  assigns  to  Foster^  Bonner,  and  Gaunt, 
the  moiety  vested  in  Colmer  as  trustee,  so  that  they  became 
owners  of  three-fourths^  Bowser  remaining  owner  of  the 
other  fourth;  and  grants  the  annuity  of  1138/.  to  the  plain- 
tiff. It  then  contains  assurance  by  Foster,  Bonner,  and 
Gaunt,  each  for  himself,  his  heirs  }Sic.,  severally  only,  with 
the  plaintiff,  that  they  and  their  respective  executors  &c., 
would,  by  and  out  of  the  said  three-fourth  parts  or  shares 
at  the  profits,  &c.,  which  under  the  said  thereinbefore  in 
part  recited  indentures  of  lease,  and  said  agreement  of  the 
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1835.  &tb  August,  ISlG,  and  the  powers,  provisoes,  covenaols 
and  agreements  therein  respectively  contained,  might  be 
made,  accrue,  or  be  produced,  by  the  sale  of  the  coal  aad 
culm  to  be  wrought  and  dug  out  of  the  said  mines  and 
veins  or  seams  of  coal  and  culm,  as  aforesaid,  or  otherwise 
howsoever,  after  payment  of  all  rates,  taxes  and  impositions 
taxed  or  charged  thereon,  or  on  the  said  mines  or  seams  of 
coal  and  culm,  and  several  lands  and  other  premises; 
and  also,  after  payment  to  the  lessors,  their  heirs  or  as* 
signs,  of  such  yearly  and  other  rent  or  rents  as  in  and  by 
the  said  several  recited  leases  or  agreements  were  reserved, 
and  which  should  come  to  their  or  any  of  their  bands^  pay 
the  annuity  by  four  quarterly  payments,  as  therein  described; 
and  further,  that  if  the  annuity  should  be  in  arrear  at  the 
expiration  of  two  years,  or  after  those  two  years,  for  the 
space  of  twelve  calendar  months,  the  plaintiff  might  enter 
and  take  the  said  three-fourth  parts  of  the  profits  until 
paid ;  with  a  further  power  of  sale  or  mortgage  of  the  said 
three-fourtli  parts  or  shares  in  the  mines  and  premises. 
The  indenture  then  contains  a  several  covenant  by  Foster, 
Honner,  and  Gaunt,  that  they  had  not  done  or  suffered  any 
thing  whereby  the  mines  and  premises,  aad  the  profits  to 
be  derived  therefrom,  were  or  could  be  impeached  or  in- 
cumbered in  title,  estate  or  otherwise;  and  then  follows 
the  covenant  on  which  the  plaintiffs  declared  : — that  each 
of  them  the  said  Bowser,  Foster,  Bonner,  and  Gaunt,  so 
far  as  related  to  his  own  acts  and  deeds,  and  not  further  or 
otherwise,  did  for  himself,  his  heirs,  executors  and  adminis- 
trators, covenant  with  the  other  and  others  of  them,  and 
also  with  the  plaintiff,  that  the  said  Bowser,  Foster,  Banmr, 
and  Gaunt,  had  not  made,  done,  committed,  or  executed, 
nor  would  thereafter  make  &c.,  or  permit  and  suffer,  or 
cause  or  procure  to  be  made  &c.,  any  act,  deed,  matter,  or 
thing,  whereby  the  annuity  was,  could,  should,  or  m^bt 
cease^  determine,  be  impeached,  or  become  void  and  of  no 
effect;  or  whereby  the  same  indentures  of  lease  and  articles 
of  agreement,  or  any  of  then},  was  or  were,  or  should  or 
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might  be  forfeited,  and  the  terms  of  years  thereby  respec-        1835. 
tively  created  cease,  determine,  and  become  null  and  void. 

The  declaration  then  alleges,  that  although  the  lands  v, 

and  premises  demised,  or  agreed  to  be  demised,  by  the     .   '^^'^^i! 
said  articles  of  8th  August,  1816,  from  thence  continually 
have  been  and  still  are  essential  and  absolutely  necessary 
for  working  and  carrying  off  the  coal  and   culm  to  be 
wrought  and  raised  out  of  and  from  the  said  colliery  and 
premises,  which  were  and  are  of  little  or  no  value  with- 
.out  such  lands  and  premises;   yet  Foster,  Bonner,  and 
Gauni,  on  the  £8th  February,  18£0,  without  the  knowledge 
or  coQsent  of  the  plaintiff,  took  and  accepted  in  their  own 
names,  and  not  for  the  benefit  of  or  in  trust  for  the  plain- 
tiffj  but  for  the  benefit  of  and  in  trust  for  other  persons,  a 
lease  of  the  said  lands  and  premises,  to  hold  to  Foster, 
BoMiner,  and  GawU,  from  the  £5th  June  then  last  past,  for 
sixty  years ;  and  also  then  forfeited,  yielded,  surrendered, 
and  gave  up  the  said  articles  of  agreement,  and  all  interest 
whatsoever  conveyed,  or  intended  and  agreed  to  be  con- 
veyed thereby.     By  means  whereof  the  annuity  became 
and  was  impeached  and  of  no  effect,  and  all  the  powers, 
privileges,  charges,  rights,  and  interests,  given  and  conveyed 
to  the  plaintiff  as  aforesaid,  in,  over  and  upon  the  lands 
and  premises  so  demised,or  agreed  to  be  demised,  to  Gaunt 
by  the  articles  of  8th  August,  1816,  and  in,  over,  and  upon 
Ibe  said  articles  of  agreement,  and  also  of  and  in  the  profits, 
8cc.  which,  under  the  hereinbefore  recited  indentures  and 
articles   of  agreement  should  and   ought,   and   otherwise 
would  have  been  made,  accrue,  and  be  produced,  from 
and  by  the  sale  of  coal  and  culm  wrought  and  dug  out  of 
the  said  mines  and  veins,  or  seams  of  coal  and  otherwise, 
then  and  there  ceased  and  determined,  and  became  and 
were  utterly  void  and  of  no  effect  or  value  to  the  plaintiff, 
and  the  plaintiff  then  became,  and  was  and  still  is,  abso- 
lutely precluded  from  enforcing  the  paymeut  of  the  annuity 
according  to  the  provisions  of  the  indenture. 
The  second  breach  of  covenant  alleges,  that  under  and  Second  breach. 
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1SS5.  near  to  the  lands  and  premises  demised,  or  agreed  to  be 
demised  to  Gaunt,  by  the  articles  of  8tb  August,  18 16, 
and  near  to  the  colliery  and  premises  originally  demised  to 
Bowser,  and  convenient  for  working  the  same,  on  28th 
February,  1820,  there  were,  and  still  are,  valuable  veins 
and  seams  of  coal  and  other  minerals,  the  property  of  Lord 
Ashbumham;  and  that  Foster,  Bonner,  and  Gaunt,  intend- 
ing to  defraud  the  plaintiff,  and  craftily  to  obtain  a  lease 
thereof  from  Lord  j4.,  on  advantageous  terms  to  them- 
selves, and  in  breach  of  their  trusts  and  covenants,  seeking 
their  own  gain  at  the  expense  of  the  plaintiff,  on  28th 
February,  1820,  without  his  knowledge  or  consent,  took 
and  accepted  a  lease  from  Lord  A.  of  the  said  lands  and 
premises  agreed  to  be  demised  by  the  articles  of  8th  August, 
1816, — to  hold  to  them,  Foster,  Banner,  and  Gaunt,  for  dif- 
ferent and  less  advantageous  terms  of  years,  at  different  and 
higher  rents  (a),  and  under  and  subject  to  different  and  less 
advantageous  stipulations,  conditions,  and  provisions,  than 
the  said  term  of  years,  rent,  stipulations,  conditions,  and 
provisions,  in  the  said  articles  of  8th  August,  1816,  agreed, 
and  than  might,  and  ought,  and  could,  and  otherwise  would 
have  been  obtained  from  Lord  A.;  and  that  by  means  of 
such  contrivance,  Foster,  Bonner,  and  Gaunt,  did  obtain 
from  Lord  A,  a  lease  of  such  veins  and  seams  of  coal,  on 
more  advantageous  and  profitable  stipulations  than  they 
ought  and  otherwise  could  have  done.  By  means  whereof 
the  annuity  became  and  was  impeached  &c.,  as  before. 
Third  breach.  The  third  breach  of  covenant  alleges,  that  after  the 
making  of  the  two  leases  by  Lord  ji.,  as  in  the  second 
breach  mentioned,  Foster,  Bonner,  and  Gaunt,  without  the 
knowledge  or  consent  of  the  plaintiff,  assigned  to  Charles 
Hill,  (amongst  other  things,)  all  the  messuages,  lands, 
grounds,  veins  of  coal,  and  other  premises,  granted  by  those 
two  leases,  and  all  their  interest  in  the  thereby  assigned 
property,  for  the  residue  of  the  several  terms*  By  means 
whereof  &c.,  as  before. 

(a)  Vide  poit,  419, 
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To  this  declaration  the  defendants  have  demurred  gene-         t835. 
rMy ;  and  they  contend. 

First,  that  the  declaration  is  insufficient,  for  want  of 
stating  that  any  prqfUs  have  accrued  from  the  working  of 
the  colliery. 

Secondly,  that  the  breaches  assigned  do  not  disclose  any 
facts,  by  which  the  annuity  is  necessarily  impeached. 

With  respect  to  the  first  point,  we  are  of  opinion  that  First  point: 
the  declaration  is  sufficient.    Assuming  that  in  an  action  ^^ent^hat 
to  recover  arrears  of  the  annuity,  it  would  be  necessary  to  profits  hod 
state  affirmatively  that  profits  had  accrued,  inasmuch  as  the  ^^"^    ' 
annuity  is  made  payable  out  of  the  profits,  if  any, — yet  in  an 
action  to  recover  damages  for  acts  by  which  the  annuity  is 
said  to  be  impeached,  it  cannot  be  necessary  to  state  that 
profits  have  been  made,  unless  it  be  with  a  view  to  shew 
the  measure  of  those  damages;  and  if  it  be  necessary  or 
proper,  with  that  view,  (which  we  are  not  called  upon  to 
determine,)  the  omission  of  the  statement  can  at  all  events 
operate  no  further  than  to  reduce  the  plain tifl^'s  right  of 
action  to  merely  nominal  damages,  not  to  shew  that  he  has 
no  cause  of  action  at  all,  and  is  not  therefore  matter  of 
demurrer.    It  is  also  obvious  that  the  acts  complained  of 
may  have  themselves  been  the  cause  that  no  profits  were 
made;  and  again,  if  no  profits  have  hitherto  been  made, 
yet  it  does  not  follow  that  they  may  not  be  made  hereafter, 
so  as  to  pay  the  annuity,  if  it  be  not  impeached. 

With  respect  to  the  second  point  we  have  felt  consider-  Second  point: 
able  difficulty;  but  upon  the  whole  we  are  of  opinion  that  ^^^^^^^f 
the  breaches,  as  alleged,  are  not  sufficient,  and  that  the  modein  which 
defendants  are  entitled  to  our  judgment  rropeMhedT 

The  first  breach  in  substance  states,  ihiit  Foster,  Bonner, 
and  Gaunt,  took  a  lease  of  the  premises  comprised  in  the 
articles  of  agreement  of  6th  August,  1816,  in  their  own 
names,  and  not  in  trust  for  the  plaintiff,  but  in  trust  for 
others,  for  sixty  years,  from  25th  June,  1819,  and  forfeited 
and  yielded  up  the  articles.  By  means  whereof  the  annuity 
became  and  was  impeached  and  of  no  effect,  and  the 
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lasii.  fismiyf  lost  his  r€iaecUe«  to  enforce  it  Whatever  be  the 
meaoing  of  the  word  '' ioipeached*'  in  this  breach,  itVis 
#tati^  as  a  coo^e^ueace  reaulUng  from  the  facts  previously 
W.uAUitf-  »u^d.  Now  that  consequence  does  ^ot  result  from  those 
facts,  which  do  not  in  any  way  affect  the  annuity.  It  ia  quite 
immfUerial  as  to  .^e  amuuty,  whether  the  lease  was  taken 
in  the  names  of  FaUer,  Bonner,  and  Qaunt,  or  in  the  name 
of  Gauid  only,  since  G^iunt  had  covenanted  to  bold  it  wben 
granted  in  trust  for  Fosler,  Borfoter,  a«d  himaelf,  and  aU 
three  bad  covenanted  with  ithe  i^aintiff,  not  that  it  should  be 
taken  in  trust  for  him,  but  .that  tbey  had  not  done,  nor 
.woiuld  do,  any  thing  whereby  it  might  be  forfeited.  Now, 
jis  far  as  appears  by  the  allegatiomt  in  this  breach,  it  is  still 
^  valid  imd  subsisting  lease,  and  the  lands  comprised  in  it 
capable  of  being  used  for  the  working  of  the  colliery,  on 
which  the  annuity  is  secured.  The  articles  of  agreement 
are  judged  stated  in  the  breach  to  have  been  forfeited  and 
yielded  up;  but  the  use  of  the  word  ^*  forfeited"  is  of  itself 
l»othtng,  without  shewing  boof  and  by  what  act  they  were 
forfeited ;  9»A  so  far  from  tl^s  being  shewn,  the  contrary 
fji^in^  appears ;  and  that  they  were  yielded  up  only  when 
r^e  purpoAe  /or  which  they  were  made,  namely,  the  grant- 
ing a  lease  of  the  lands  composed  in  thefn,  had  been 
fulfiUe4. 

-Whether  that  Jease  is  in  strict  conformity  to  the  articles 
of  agreement,  or  even  whether  it  is  a  lease  under  and  in 
pursuance  of  those  articles,  is  not  material,  because  the 
amviiy  is  payable  out  of  the  profits  of  the  mine,  which 
under  the  indentures  and  articles  shall  accrue  Jby  working 
the  coals,  or  otherwise  Itowsoever.  The  plaintiff  therefore 
has  the  security  contracted  for,  viz.  the  profits  of  4e  mine, 
to  the  working  of  wjiich  these  lands  mentioned  in  the  arti- 
cles are  necessiyry,  whether  the  lease  under  which  the  lands 
jure  held  )>e  or  be  not  conformable  to  the  articles;  audit 
dQe^  not  lie  in  the  mouth  of  the  covengntors,  who  gave  up 
^  articles  v^hep  they  took  the  lease,  to  ^ay  that  the  lease 
differs  frqm  l)ie  »rti(;les>  ^ni  thi^t  they  are  therefore  ab- 
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•olved  from  af»plyiog  the  fands  to  die  working  of  the  iDiae;        aaas. 
or  from  iKiyiog  the  aonuity  out  of  the  profits  of  the  mine,      '^"^^^ 
suppcMMig  it  to  be  worked  by  jneans  of  the  lands.  «. 

The  second  breftcfa  states  in  subetaiice,  that  F^ter,  Boof-  Vu-uams. 
m&r,  «ad  Gaumt,  in  ftaud  of  tlie  plaintiff,  aocepted  a  lease 
from  Lord  AshbumAam  on  different  and  leas  advaaftageoiiB 
tenss,  and  at  higher  rents,  than  wece  specified  in  4be  antioles 
of  agreement,  in  order  to  induce  Lord  J.  to  grant  Aeaa  a 
ieaae  of  other  cod  mines  on  better  term^  than  heotherwiae 
would^  and  that  he  did  so  grant,  whereby  the  annuity  be- 
came and  was  impeaohed.  The  same  observations  may  be 
made  here  as  have  already  been  applied  lo  the  first  iNroaob. 
Nothing  is  stirted  in  this  breach  wjbich  in  any  way  aieots 
Ike  title  to  the  annuity,  or  to  the  preaaiaes  on  which  it  is 
aecured^or  the  remedies  by  which  it  may  be  .enforced,  but 
oidylncts  tending  to  shew  that  those  remedies  are  less  likely 
to  be  effioacions,  by  reason,  as  it  is  said,  of  the  increase  of 
a  prior  charge  upon  the  funds,  out  of  which  the  annuity  is 
payable ;  for  it  is  argued,  that  as  the  annuity  is  payable  out 
of  the  profits  of  *the  colliery  after  payment  of  all  rents,  and 
as  the  rent  reserved  in  the  lease  is  higher  than  that  atipu- 
lated  in  the  articles,  the  funds  out  of  which  the  annuity  is 
payable,  viz.  the  profits  of  the  colliery,  must  .pro  tanto  he 
cUounished,  and  the  payment  of  the  annuity  ibe  rendered 
less  ly&ely,  and  so  that  the  annuity  is  impeadied.  But  on 
looking  at  the  words  of  the  covenant,  it  will  'be  foimd  that 
the  annuity  is  payaUe  out  of  the  ^profits  4^f  the  mine,  ,;rfiter 
payment  to  the  lessors  of  such  cents  as  in  and  by  the 
TMted  leases  or  ^greemeids  w«re  -nespeotiveiy  reserved.  The 
covenwitora  therefore  are  only  entitled  'to  deduot  fvom  the 
profit  prior  to  paying  the  annuity,  such  rent  as  is  specified 
in  the  articles  of  agreement,  not  auch  as  is  preserved 
in  the  leaae  granted  by  Lord  A. ;  and  as  Lord  jd.  can- 
not distrain  -on  -the  mine  for  his  rent,  but  only  on  the 
land  leased  by  bim,  the  prior  charges  on  the  profits  xon- 
templatad  by  the  indentuiv  on  which  this  action  is  .brought, 
are  jMt  mfveaaed.    Whaftavnr  then  .be  /the  meaning  wfaiah 
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1835.        by  this  breach  is  intended  to  be  attributed  to  the  word 

''^"^^      "  impeached/'  whether  it  be — ^lessened  in  value,  or  affected 
Pitt 
«.  in  title,  or  delayed  in  payment,  the  conclusion  drawn  from 

Williams,    the  facts  sUted  in  the  breach  equally  fails. 

The  third  breach  states  in  substance,  that  after  the  two 
leases  had  been  taken  from  Lord  A.,  Foster,  Bonner,  and 
Gaunt,  without  the  knowledge  or  consent  of  the  plaintiff, 
assigned  the  leases  and  the  premises  comprised  therein, 
amongst  other  things,  to  Hill, — whereby  the  annuity  became 
and  was  impeached. 

Here  it  is  contended,  first,  that  as  the  lands  comprised 
in  the  articles  of  agreement  of  8th  August,  I8l6,  and  the 
subsequent  lease  from  Lord  A .,  are  in  the  indenture  on  which 
the  action  is  brought,  and  in  the  declaration  stated  to  be 
essential  and  absolutely  necessary  to  the  working  of  the 
colliery,  out  of  the  profits  of  which  the  annuity  is  payable, 
the  assignment  of  those  lands  by  Foster,  Bonner,  and  Gaunt, 
must  necessarily  prevent  the  working  of  the  colliery  and 
the  making  of  any  profits,  and  so  impeach  the  annuity  by 
preventing  the  fund,  out  of  which  it  is  payable,  from  ever 
arising. 

It  is  answered,  that  the  assignment  of  the  land&  to  HiU 
is  stated  to  be  ''  amongst  other  things,'^  which  may  be  the 
colliery  itself,  and  that  it  ought  to  be  affirmatively  shewn 
in  the  breach,  that  the  colliery  and  the  lands  have  been 
severed;  whereas,  for  any  thing  that  appears  to  the  con- 
traiy,  the  whole  may  be  in  HiU*B  hands,  and  the  lands  may 
have  been  all  along^  and  may  at  this  moment  be,  used  for 
the  working  of  the  colliery,  aud  all  the  plaintiff's  remedies 
may  be  as  complete  as  if  no  assignment  had  taken  place. 

We  think  that  this  is  the  true  answer;  and  witliout  giving 
any  opinion  as  to  the  effect  of  a  positive  averment  that  the 
lands  and  colliery  had  been  permanently  severed,  so  that 
the  colliery  could  not  be  worked  at  all, — whether  it  would 
or  would  not  constitute  a  breach  of  the  covenant  not  to  do 
any  act  whereby  the  annuity  might  be  impeached  or  become 
of  no  effect,«-*we  think  that,  at  all  events>  vrithout  such  an 
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avernientf  or  any  statement  of  facts  necessarily  shewing        t835. 
such  a  severance,  this  breach  cannot  be  supported  on  that 
ground. 

But  it  is  contended,  secondly,  that  an  assignment  of  the  Williams. 
whole  premises,  including  the  colliery  and  the  lands  men- 
tioned in  the  articles  of  agreement,  so  as  that  no  severance 
has  taken  place,  is  still  a  breach  of  the  covenant  not  to  do 
any  act  whereby  the  annuity  may  be  impeached.  This 
depends  on  the  question,  whether  the  profits  of  the  colliery 
in  the  hands  of  an  assignee,  are  chargeable  with  this 
annuity;  and  whether  the  annuitant  cau  enter  upon  the 
assignee  so  as  to  receive  those  profits,  and,  if  necessary,  to 
sell  the  colliery  under  the  provisions  of  the  indenture  on 
which  this  action  is  brought. 

The  covenant  is  in  terms  by  Foster,  Bonner,  and  Gaunt, 
each  for  himself,  his  heirs,  executors  and  administrators, 
and  not  for  the  others,  that  they,  Foster,  Bonner,  and 
Gaunt,  and  their  respective  executors,  administrators,  and 
assigns,  would  pay  the  annuity  out  of  the  profits  which 
should  come  to  their  or  any  of  their  hands ;  and  it  goes  on 
further,  to  give  a  right  to  enter  and  receive  the  profits,  and 
in  certain  events  to  sell  the  colliery,  if  the  annuity  should 
be  in  arrear.  The  power  to  enter  and  sell  is  not  made  to 
depend  on  the  colliery's  continuing  in  the  possession  of 
Foster,  Bonner,  and  Gaunt,  but  on  the  annuity's  being  in 
arrear,  in  whose  hands  soever  the  colliery  may  be ;  and  as 
Foster,  Bonner,  and  Gaunt,  at  the  time  of  their  making  this 
covenant,  had  absolute  power  over  three-fourths  of  the 
colliery,  for  the  term  of  years  which  they  had  in  it,  we  think 
that  they  are  responsible  for  the  payment  of  the  annuity, 
out  of  the  profits  in  the  hands  of  the  assignee,  and  that  the 
power  of  entry  and  sale  may  be  put  in  force  against  him. 

It  is  not  material  to  consider  whether  an  action  of  cove- 
nant for  the  annuity  will  lie  against  the  assignee,  f .  e.  whe- 
ther the  covenant  is  personal  only,  or  runs  with  the  colliery; 
because,  assuming  it  to  be  personal  only,  it  still  remains 
binding  on  the  covenantors,  their  heirs  and  executors,  and 
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1035.        i«  not  affected  bj  the  assignment,  and  so  the  plaintiff  has 
all  the  security  which  he  contracted  to  hare,  viz.  the  per- 
sonal covenant  of  the  covenantors*  and  the  power  a(  entry 
Wnif  AMs.    Md  tfale.    The  breach,  therefore,  cannot  be  supported  on 
the  second  ground. 

Judgment  for  the  defendants. 


Frrr 


The  King  v.  The  Inhabitants  of  S'f.  Nicholai^, 

CoLCriBSTEft. 

No  settle-  UPON  appeal  against  an  order  for  the  removal  of 
Mioedslnce      Sanders  Sparrow,  his  wife  and  family,  from  St.  James  to 

the  passing  of   St.  Nicholas,  Colchester,  the  sessions  confirmed  the  order, 

1  IT  4,  c.  18,       , .    ^       /  ^  „      . 

by  the  renting  "ubject  to  the  followmg  case  :— 

andoccupa-  gy  ^n  agreement  in  writing,  dated  24th  March,  1831, 
tionofatcne-  ^  ©  tt        -  -  • 

ment  by  a        the  pauper  and  one  Hutchinson  hired  a  messuage  m  the 

l?w/an  undti-  P*"®**  ^^  *''  ^^^*^'^>  f^'  ^^^  y®«"'  «*  ^^^  rent  of  60/., 
tenant  to  have  payable  half  yearly.    Hutchinson  was  included  in  the  agree- 
owopetioTof  ^^^^  merely  to  guarantee  the  payment  of  the  rent — the 
rooms  in  the     pauper  only  being  intended  to  occupy  the  premises, 
however  short        ^^^h  March,  the  keys  were  delivered  to  the  pauper. 

a  period  such       ^jfj   November,    a   distress  was  put  in    for   the    half- 

occapation  ,  , 

mav  continue,  year's  rent  which  had  become  due  at  Michaelmas,  1831, 

"*all'°'^*'^r  *"^  ^^^  pauper's  goods  were  sold  under  the  distress  by 
the  sum  paid  the  bailiff,  who,  out  of  the  proceeds,  paid  30/.  for  the 
tionof\t?'*'     ''®"*  '^  ^^^  landlord   who  had  employed  him,  and  paid 

SembU,  that  over  the  remainder,  after  deducting  the  costs  of  the  dis- 
a  letting  of 
rooms  by  an      tress,  to  the  pauper. 

inn-keeper  to        ^^  Lady-day,  1832,  the  pauper  gave  up  possession,  in 

not  such  an      pursuance  of  an  agreement  made  with  Hutchinson,  under 

underletting 

as  would  defeat  the  settlement* 

The  1st  section  of  1  W.  4,  c.  i^,  (though  prospective  only)  applies  to  cases  in  which 
the  occupation  had  eonftnenced,  bat  was  not  complete,  at  the  time  of  passing  of  the  acL 

SemhUj  That  a  discharge  of  rent,  by  means  of  a  distress  opon  the  goods  ^  the  tenant, 
is  k  sufficient  payment  o\  rent  by  the  party  hiring  the  tenement,  within  1  IV.  4,  c.  1^ 
s.  1. 
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which  the  latter  took  exclusively  upon  him  the  liability  to        18S5. 
pay  the  arrear  of  rent  due  from  the  pauper.  ^.    ^ 

During  the  year  commencing   Lady-day,    1831,    anrf  tf. 

expiring  Lady-day,  1832,  three  rooms  in  the  said  mes-  |^,VrctfotAS 
suage  were  underlet  by  the  pauper  to  Mr.  D.  W.  Har-  CotcH«sTE*. 
vey,  who  had  the  exclusive  occupation  of  them  for 
three  weeks,  for  which  he  paid  8/.  The  question  is, 
whether  the  pauper  gained  a  settlement  in  Si.  Nicholas  or 
not.  If  he  did,  the  order  of  sessions  is  to  h€  confirmed,— 
if  not,  the  order  to  be  quashed. 

Mylandf  in  support  of  the  order  of  sessions,      it  was 
contended  at  the  sessions,  that  the  pauper  did  not  gain 
a  settlement  in  St.  Nicholas,  for  two  reasons : — first,  be- 
cause the  rent  was  discharged  by  means  of  a  distress,  and 
not  by  actual  payment  by  the  pauper ;  and,  secondly,  be- 
cause the  pauper  had,  during  the  time  of  his  occupation 
under  the  hiring,  underlet  three  rooms  of  the  demised  mes- 
suage.    It  is  certainly  required  by  1  W.  4,  c.  18,  s.  I,  tfcat 
the  tenement  shall  be  actually  occupied,  audi  the  rent  paid  by 
the  person  hiring  the  tenement.     This  eatse,  however,  is  not  Fimt  point: 
within    the    operation    of  the    statute;   for   the  tenancy  ^^^^^^'^ 
commenced  on  the  25th  6f  March,    1831,  whereds  (he  applies, 
act  in  question  did  not  come  into  opersition  until  the  90ih 
of  the  same  month;  and  Ret  ^.  Ruthin{a)  decided  th&t 
the  first  section  of  1  }f.  4,  c.  18,  which  contains  the  pro- 
vision  alluded   to,   is   not  retrospective.     The  only  dis- 
tinction between   this  case  and    Hex  v.  Ruthin  is,    that 
ifi  the  latter  case  the  right  to  the  settlement  was  complete 
before  the  act  passed,  whereas  in  this  case  it  was  inchoate 
only.     But  that  inchoate  right  could  not  be  affected  by 
a  provision  which  is  prospective  only.     Assuming,  bot^-  Second  point: 
ever,  that  the  act  of  1  Tf .  4  does  apply,  it  is  submitted  ^'JJ^^^^is- 
that  the  payment  in  this  tase  was  a  Suflicient  paymetit  tress. 
by  the  person  hiring  the  tenement;  for,  althougli  it  is 
not  actually  paid  by  the  tenant,  it  is  paid  out  of  the  pro- 

(a)  Ante,  vol.  ii.  97;  5  Barn.&  Adol.  915. 


The  Ki»o 

V. 

Inhabitants  of 
St.  Nicholas^ 
Colchester. 


Third  point: 
Underletting. 
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ceeds  of  his  goods,  [Lord  Denman,  C.  J.  [t  can  scarcely 
be  contended,  ihat  paymei;ftl  by  distress  is  not  payment 
by  the  party.]  It  was  held  in  Rex  v.  Car$haUon{a\  that  a 
discharge  by  distress  after  the  death  of  the  pauper,  did  not 
satisfy  the  statute ;  but  it  was  admitted  in  the  course  of 
the  argument,  that  if  the  distress  had  been,  made  before 
the  pauper's  death,  the  statute  would  have  been  complied 
with.  As  to  the  second  point: — This  case  is  in  some 
respects  distinguishable  from  Rer  v.  St.  Nicholas,  Roches' 
ter{b).  There  the  pauper  underlet  two-thirds  of  the  bouse 
by  the  quarter,  at  the  rate  of  %2i.  per  annum,  the  whole  rent 
being  40/.;  and  the  undertenant,  for  two  quarters,  occupied 
and  lived  in  the  tenement  Here,  the  underletting  is  of  three 
rooms,  for  the  short  space  of  three  weeks  only;  the  party 
does  not  appear  to  have  slept  on  the  premises ;  and  the  sum 
paid  for  such  occupation  was  no  more  than  8/.  But, 
assuming  that  this  case  is  similar  to  Rex  v.  5^  Nicholas, 
Rochester,  it  is  hoped  that  the  Court  will  review  their 
decision  in  that  case,  and  overrule  it,  if  upon  considera- 
tion they  should  think  it  wrong.  That  decision  goes  to 
this  extent;  that  no  man,  who  underlets  a  single  room 
for  a  single  night  during  the  year  of  his  occupation,  will 
gain  a  settlement  by  renting  a  tenement,  however  large 
may  be  the  amount  of  rent  which  he  pays.  Upon  this 
branch  of  the  case,  the  argument  which  was  offered  to 
the  Court  in  Rex  v.  St.  Nicholas,  Rochester,  may,  with 
the  permission  of  the  Court,  be  prayed  in  aid.  [Liord 
DenmaUy  C.  J.  We  were  ourselves  startled  at  the  conse- 
quences of  the  conclusion  at  which,  nevertheless,  we  felt 
ourselves  bound  to  arrive.]  If  the  Court  should  decide 
that  in  this  case  no  settlement  was  gained,  it  might  be 
contended,  that  an  occupation  (in  other  respects  good),  by 
a  master,  would  be  rendered  ineffectual  for  the  purposes 
of  settlement,  if  he  agreed  with  his  servant  that,  in  con- 
sideration of  a  reduction  of  wages,  the  latter  should  have 


(a)   9  Dowl.  &  Ryl.   132;    6 
Barnw.  &  Cressw.  93. 


(b)  Ante^  vol.  lit.  21;  5  Barn.& 
Adol.  S19. 
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a  room  in  the  house  set  apart  for  his  exclusive  U8e.    All         i835. 

tavern-keepersi  hotel-keepers^  and  lodging-house  keepers^       ^^^v-^^ 

would,  in  like  manner,  be  prevented  from  gaining  a  settle-  ^. 

ment.     For  if  an  underletting  for  three  weeks  would  pre-  Inhabitants  of 

.   .  °  ^        St.  Nicholas, 

vent  a  party  from  gaining  a  settlement^  so  would  an  under-  Colchester. 

letting  for  three  nights,  or  a  shorter  period. 

Knox,  contrd.  The  act  of  1  Will.  4,  c.  18,  applies  to  First  point, 
this  case.  In  Rex  v.  St.  Mary-le-hone  (a)  it  was  held, 
that  59  Geo.  3,  c.  50,  by  which  an  occupation  of  the  te- 
nement for  twelve  months  was  made  necessary,  applied 
to  a  person  whose  settlement  was  inchoate  before  the 
passing  of  the  act.  In  that  case  the  pauper  hired  a 
tenement  of  more  than  10/.  a-year  value,  and  resided 
therein  more  than  foity  days  altogether,  but  for  only 
thirty-eight  days  before  59  Geo.  13,  c.  50,  came  into  opera- 
tion ;  and  the  Court  held  that  the  pauper  had  gained  no 
settlement.  The  occupation,  in  this  case,  was  insufficient.  Third  point. 
The  statute  1  Will.  4,  c.  18,  was  passed  to  obviate  the 
effect  of  the  decisions  in  Rex  w  Ditcheat{b),  Rex  v. 
Great  Bentley{c),  and  Rex  v.  Kibworth  Harcourt{d). 
Rex  V.  Ditcheat  and  Rex  v.  Great  Bentley  decided,  that 
under  6  Geo.  4,  c.  51,  the  occupation  of  part  only  of  the 
premises  demised,  (the  premises  being  of  the  yearly  value 
of  10/.|)  gave  a  settlement;  and  Rex  v.  Kibworth  Uur^ 
eourt  decided,  that  payment  of  rent  need  not  be  by  the 
party  hiring  the  tenement.  The  statute  1  Will.  4,  c.  18, 
therefore,  requires  that  the  premises  shall  be  exclusively 
occupied  and  the  rent  for  them  be  paid — by  the  person 
hiring  the  same.  The  occupation  must,  now,  be  an  actual 
and  exclusive  occupation  of  a  whole  house  or  other  pre- 
mises of  the  yearly  value  of  10/.  In  Rex  v.  St.  Nichohs, 
Rochester,  the  judges  were  unanimous;  and  that  case  is 

(a)  4  Bam.  &  Alders.  681.  (c)  10  B.  &  C.  520. 

(ft)  4Man.&Ryl.l51;  QBarn.  (d)    1  M.  &  R.   691;    5.   C. 

kCres8w.l76.  7  B.  &  C.  790. 

VOL.  IV.  F  F 
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1835.        decisive  of  the  present.     In  several  of  the  cases  pot  as 
showing  the  startling  consequences  of  the  decisioii  in  Rex 
y.  V.  St.  Nicholas,  Rochester,  that  decision  conid  not  apply; 

Sr.NicHOLAf  ^^^  ^^^  parties  whose  occupation  is  supposed  to  invaft* 
Colchester,  date  the  settlement,  could  not  be  said  to  be  undertenants 
with  exclusive  occupation  of  any  part  of  the  house.  Here, 
it  is  expressly  found  that  Mr.  Harvey  had  the  exclusive 
Second  point,  occupation  of  the  three  rooms.  Then  it  w  said  thai  satis- 
faction of  the  rent  by  means  of  a  distress  is  payment  of 
the  rent.  If  it  be  so  held,  the  decision  mnst  be  on  the 
ground,  that  a  constructive  payment  will  satisfy  the  weirds 
of  1  Will.  4,  which,  it  is  submitted,  was  clearly  not  the 
intention  of  the  legislature.  The  bailiff,  who  levies  the 
distress,  is  not  the  agent  of  the  tenant,  but  of  the  land- 
lord. On  the  contrary,  he  acts  against  the  will  of  the 
tenant.  Therefore  it  is  submitted,  there  was  no  sufficient 
payment,  as  well  as  no  sufficient  occupation  to  confer  a 
settlement. 

Lord  Denman,  C.  J. — This  is  in  truth  a  question  whe- 
ther Rex  v.  St.  NicholaSf  Rochester,  was  well  decicied ;  for 
the  attempt  which  has  been  made  to  distinguish  that  case 
from  the  present,  appears  to  me  to  fail.  Rex  v.  St.  Nt- 
cholas,  Rochester,  vms  decided  after  full  argument,  and  npon 
great  consideration,  by  my  brothers  and  myself.  At  the 
same  time,  if  there  had  been  anything  like  a  reasonable 
doubt  raised  as  to  the  law  having  been  improperly  applied 
on  that  occasion,  I  am  quite  sure  every  one  of  us  would 
have  been  willing  to  give  the  greatest  attention  to  every 
argument  that  could  be  brought  to  shew  us  that  we  were 
wrong.  I  recollect  that  upon  the  former  occasion  every 
judge  who  gave  an  opinion  felt  that  the  consequences  were 
such  as  the  legislature  had  not  contemplated,  and  such  as 
might  involve  some  inconveniences.  But  we  found  the 
words  of  the  statute  too  strong  to  grapple  with.  I  am 
ready  to  declare  that  where  I  find  the  words  of  a  statute 
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perfectly  clear  I  shall  adhere  to  those  words,  and  shall  not  i8S5. 
allow  myself  to  be  diverted  from  the  application  of  them  by  ^^^^-^^ 
any  supposed  consequences  of  one  kind  or  the  other — as  to  ^^  '^° 
which  courts  of  justice  are  very  often  much  deceived.  Inhabitants  of 
The  words  of  the  statute  (which  came  into  operation  on  Colchester/ 
the  30th  of  March)  are  these :  ''  that  from  and  after  the 
passing  of  this  act  no  person  shall  acquire  a  settlement  in 
any  parish  or  townsbip  maintaining  its  own  poor,  by  or  by 
reason  of  such  yearly  hiring  of  a  dwelKng-houae  or  building, 
or  of  lapd»  or  of  both,  as  in  the  said  (recited)  act  expressed, 
luilcas  such  house  or  building  or  land  shall  be  actually 
occupied  under  such  yearly  hiring  in  the  same  parish  or 
townakipy^y  ike  person  hiring  the  same,  for  the  term  of  one 
whole  yo«r  at  the  least.'*  The  fact  is  found  in  this  case, 
that  during  the  year  commencing  at  Lady-day  1831,  and 
expiring  at  Lady-day  1832,  several  rooms  were  underlet 
by  the  pauper  to  Mr.  Harvey,  who  had  the  exclusive  occu- 
pation of  them  for  three  weeks,  for  which  he  had  paid  8/. 
I  find  that  this  very  case  was  contemplated  by  one  of  my 
brothers  in  the  decision  of  Rex  v.  St.  Nicholas,  Rochester; 
and  it  was  admitted  that  H  for  any  period  another  person 
had  the  exclusive  occupation  of  any  part  of  the  house,  that 
would  defeat  the  settlement;  and  it  seems  to  me  we 
should  frustrate  the  ot^ect  of  the  act  if  we  said  that  under 
such  circnmstanceji  the  pauper  would  gain  a  settlement. 
Some  difficulty  is  supposed  to  be  raised  by  the  case  of 
in«keepera.  I  cannot  say  that  I  feel  the  diflEiculty,  for 
there  is  no  analogy  between  the  occupation  of  a  room  by  a 
guests  and  the  letting  out  to  a  person  the  exclusive  occu- 
pation of  a  part  of  the  house.  The  occupation  in  the 
former  case  is  that  of  the  innkeeper,  who  has  a  general 
control  over  the  whole  house,  and  who,  in  fact,  occupies 
hy  means  of  his  guest.  I  do  not  think  that  any  doubt  can 
he  raised  on  that  subject ;  nor  do  I  think  that  any  great 
inconvenience  can  result  from  any  of  the  consequences 
which  have  been  suggested.  Rex  v.  St.  Nicholas,  Rochester, 
however,  having  been  fuUy  consideredi  and  the  words  of 

T  ¥  2 
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1835.         ^^^  ^c'  completely  warranting  that  decision^  I  think  we  are 
^'^^^'^^      bound  to  say  that  in  this  case  also  no  settlement  was 
'^^""'     gained. 
Inhabitants  of 

Colchester/  Littledale,  J. — i  see  no  reason  to  depart  from  the 
opinion  I  gave  in  Hex  v.  St.  Nicholas,  Rochester ;  and  I 
think  that  we  are  bound  by  that  decision,  and  that  this  is 
not  such  an  occupation  as  falls  within  the  meaning  of  the 
act  of  parliament.  Then  the  only  question  is,  whether, 
the  year  having  commenced  prior  to  the  passing  of  the  act, 
the  inchoate  settlement  can  be  affected  by  it?  Now  it 
appears  to  me  that  the  words  of  the  act  being ''that  no 
settlement  shall  be  gained  from  and  after  the  passing  of 
the  act,"  which  was  the  SOth  of  March,  it  clearly  does  apply 
to  this  case. 

Williams,  J. — I  am  of  the  same  opinion.  One  of  the 
reasons  which  induces  me  to  abide  by  the  decision  in  Rex 
V.  St.  Nicholas,  Rochester,  is,  that  I  am  quite  satisfied  of 
the  truth  of  that  which  has  been  often  said  by  learned 
judges,  who  have  very  well  understood  this  subject,  that  it 
is  as  important,  especially  in  cases  of  this  sort,  to  abide  by 
the  rule  of  law  when  ascertained,  as  it  is  to  determine  the 
rule  originally.  Unless,  therefore,  I  saw  the  clearest  ground 
for  doubting  the  correctness  of  the  decision  in  Rex  v.  St. 
Nicholas,  Rochester,  I  should  certainly  give  my  assent  to 
that  decision.  It  appears  to  me  that  it  is  perfectly  con- 
sistent with  the  principles  and  objects  of  the  acts  which 
have  been  passed  upon  this  subject.  The  6  Geo.  4,  c.  57, 
was  introduced  in  consequence  of  the  very  expensive  liti- 
gation occasioned  by  the  then  state  of  the  law;  and,  in 
order  to  remedy  this  evil,  that  act  confined  the  legal  settle- 
ment by  renting  a  tenement,  by  enacting  that  no  person 
should  acquire  a  settlement  in  any  parish  &c.,  by  or  by 
reason  of  settling  upon,  renting,  or  paying  parochial  rates 
for,  any  tenement  not  being  his  own  property,  unless  such 
tenement  should  consist  of  a  separate  and  distinct  dwelling- 
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house  or  building,  or  of  land,  or  of  both,  bona  tide  rented         |8S5. 

by  such  person  in  such  parish  &c.,  at  10/.  a  year  for  one       ^'^'^^ 

whole  year ;  nor  unless  such  house  8cc.  should  be  occupied  y^ 

under  such  yearly  hiring,  and  the  rent  for  the  same  to  the  Inhabitants  of 

oT>  Nicholas, 
amount  of  10/.  actually  paid,  for  one  whole  year   at  the    Colchester. 

least.  That  at  once  got  rid  of  much  of  the  vexatious 
litigation  which  arose  on  the  subject.  After  that  act 
came  the  one  upon  which  this  question  depends,  (1  Will,  4, 
c.  18;)  which  is  expressly  stated  to  be  "  An  act  to  explain 
and  amend  an  act  of  the  sixth  of  his  late  majesty,  as  far  as 
regards  the  settlement  of  the  poor  by  the  renting  and 
occupation  of  tenements."  Now  in  what  respect  does  it 
explain  and  amend  it  i  It  explains  and  amends  it  by  still 
further  abridging  and  curtailing  the  power  of  gaining  set- 
tlements by  renting  a  tenement,  in  conformity  with  the 
principles  of  the  former  act ;  and  it  accordingly  says,  that 
'*no  settlement  shall  be  gained  unless  the  house  &c,  shall 
be  aciualljf  occupied  under  such  yearly  hiring  by  the  person 
hiring  the  same  for  the  term  of  one  whole  year  at  the  least." 
It  appears  to  me  that  the  construction  which  was  put  upon 
those  words  by  the  Court  in  jRex  v.  Si,  Nicholas,  Rochester, 
is  the  true  and  right  construction.  It  has  been  said  that 
this  act  ought  not  to  have  a  retrospective  operation.  It  is 
observable  that  the  act  does  not  affect  the  contract,  but 
relates  expressly  to  the  occupation.  It  declares  that  after 
the  passing  of  that  act  no  settlement  shall  be  gained  unless 
an  occupation  of  a  particular  sort  shall  take  place.  If  the 
act  had  required  a  contract  of  a  specific  nature,  an  inchoate 
settlement  by  reason  of  an  occupation  under  a  contract 
valid  at  the  time  when  it  was  made,  would  not  have  been 
affected  by  this.  This  case  is,  however,  totally  different, 
1  therefore  am  of  opinion,  that  those  words  ''  actually  oc- 
cupied &c.,'*  which  are  studiously  introduced  into  this 
statute,  must  point  to  an  entire  exclusive  occupation ;  and 
if  it  does,  we  cannot  enter  into  the  question  of  degree — 
whether  the  underletting  be  of  10/.  a  year,  or  6/.,  or  505. 
If  there  be  a  clear  underletting  by  the  pai  ty  of  any  portion 
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1835.         of  the  house^  for  however  sliort  a  period  <»f  time,  and  for 

^^^T^"^       however  small  a  sum,  it  seems  to  me  that  it  cannot  be  said 
The  King        ,        ,  ,  -         ^ 

•0.  that  there  was  an  actual  occupation  or  a  separate  and  dis- 

St*^Nic*"ola^^  tinct  dwelliog-honse  by  the  party  hiring  the  same.  I  sboald 

CoLcu£ST£R.   iiot  havc  said  so  much  upon  this  case  if  I  had  bekinged  to 

the  Cotirt  at  the  time  of  the  ficntuer  decision. 

Order  of  Session  quashed. 


Peer  v,  Humphrey. 

The  owner  of    TROVER  for  three  oxen  and  a  heifer.     Plea:  the  gene- 

goods  stolen,  ■  •  n^i 

who  prosecutes  ral  issue.     1  he  cause  came  on  to  be  tried  at  the  spring 

the  thief  to       assizes  at  Northampton  in  1834.     A  verdict  was  taken  by 

conviction,  is  *  -' 

entitled  to  re-    consent  for  the   piaintiif,  subject  to   the   opinion   of  the 

value  of^'them    ^^^^  ^  *•>«  following  case:  — 

in  trover,  from       24th  August,  1832.  Three  oxen  and  a  heifer,  the  pro- 

a  person  who  .   ,         ,   •     -m  .      i  •      i*         •         ,  ,• 

had  purchased  pcrty  of  the  plaintitf,  were  by  his  direction  delivered  to  one 

them  from  the  Uoundfhwaiie,  then  a  servant  employed  by  him,  to  drive 

thief,  but  not  in  .  tr    j  j  i 

market  overt,     from  Ashby-Saint-Legers  to  Northampton  market.    Romnd-^ 

rcsold^thera'^in  ^A®^'»'«  ^^^"^  a^'«y  *«  ca^«  fro««  Ashby,  but  instead  of 
market  overt  taking  them  to  Northampton,  he  sold  the  three  oxen  to  the 
the  felony  but  <^c^<^ndant  on  the  high  road,  (but  not  in  market  overt,)  the 
before  convic-  same  day,  for  28/.  IO5., — which  sum  he  received  and  ab- 
sconded with.  The  purchase  was  made  on  the  part  of  the 
defendant  bona  fide.  The  heifer  was  not  sold  to  the  de- 
fendant, but  was  left  by  HourndthwaiUf  tc^etiier  with  the 
three  oxen,  in  the  possession  of  the  defendant,  under  a  con* 
tract  of  agistment,  after  a  refusal  ott  the  part  of  Round' 
thwaite  to  sell  the  same  to  the  defendant  for  the  sum  of  7L 
2()th  August,  1832.  The  plaintiff  discovered  that  the  said 
cattle  were  in  the  possession  of  tlie  defendant,  and  on  the 
same  day  he,  the  plaintiff,  went  to  the  defendant's  bouse, 
and  gave  the  defendant  personally  notice  that  the  said  three 
oxen  and  the  heifer  belonged  to  him,  the  plaintiff,  and  had 


tion 
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beeo  feloaiouslv  stolen  from  liini  by  the  said  Roundthmake,        1835. 
as  above  mentioned  ;  and  the  plaintiff  at  the  same  time  de- 
manded the  possession  of  the  said  cattle,  but  the  defendant 
r^ased  to  give  them  up. 

The  oxen  remained  in  the  defendant's  possession  till  the 
26th  of  November,  1832,  and  the  heifer  till  the  6th  of 
February,  18SS-~-on  which  days  respectively  the  defendsmt 
soM  and  disposed  of  them  in  market  overt — ^^the  oxen  for 
sol,  10s.,  and  the  heifer  for  10/.  15^.,  and  received  and  ap- 
propriated to  his  own   use  the  price  of  each  respectively. 

Roundihwaite  was  afterwards  apprehended  and  prose- 
cuted by  the  plaintiff  for  feloniously  stealing  these  cattle, 
and  was  duly  convicted,  on  the  prosecution  of  the  plaintiff, 
at  the  summer  assizes  held  at  Northampton  in  July,  1833, 
and  was,  for  such  offence,  transported  for  life. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  en- 
titled to  a  verdict  for  the  value  of  the  oxen  and  heifer,  then 
the  verdict  is  to  stand  for  the  plaintiff  with  forty  pounds 
damages — if  for  the  value  of  the  heifer  only,  then  the  ver- 
dict is  to  stand  with  10/.  15s.  damages-— otherwise  a  non- 
suit to  be  entered. 

N.  R.  CUarkej  for  the  plaintiff.  The  question  as  to 
whether  there  should  be  a  nonsuit,  may  at  once  be  put  out 
of  consideration,  for  it  is  quite  clear  that  the  plaintiff  is  at 
all  events  entitled  to  a  verdict  for  10/.  155.  He  is  also,  it 
is  snbffiitted,  clearly  entitled  to  recover  for  the  three  oxen. 
The  sale  to  the  defendant  not  having  been  in  market  overt, 
and  the  thief  having  been  subsequently  prosecuted  to  con- 
viction by  the  plaintiff,  no  property  in  the  cattle  passed  to 
the  defendant  by  the  sale,  and  therefore  the  re-sale  by  him 
was  a  conversion,  which  entitled  the  plaintiff  to  maintain 
trover  for  the  value  of  the  cattle.  Harwood  v.  Smith(a) 
decided,  that  a  party  who  had  bought  stolen  goods  in  mar- 
ket avert,  and  had  resold  them  previously  to  the  conviction 

(a)  2  T.  R.  750. 


Peer 
r. 

IIUMPURET. 
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1835.  of  the  thief,  was  not  liable  to  be  sued  in  trover,  notwith- 
standing that  the  owner  had  given  him  notice  of  the  rob- 
bery whilst  the  goods  were  in  his  possession;  and  it  is 
probable  that  particular  expressions  in  that  case  will  be 
relied  on  as  shewing  that  the  decision  was  intended  to  be 
without  reference  to  the  fact  of  the  sale  having  been  in 
market  overt.  The  decision  in  that  case  proceeds,  how- 
ever,  on  the  ground  that  a  property  in  the  goods  passed 
by  the  sale  in  market  overt,  and  that  the  plaintiff's  right  to 
restitution,  (which  was  created  by  positive  statute)  did  not 
arise  until  after  the  conviction,  previously  to  which  time 
the  defendant  had  sold  the  goods  to  another.  In  the 
case  of  a  sale  of  stolen  goods  otherwise  than  in  market 
overt,  no  property  passes,  and  therefore  the  re-sale  is  a 
conversion.  .  The  liability  or  non-liability  depends  entirely 
upon  the  fact  of  the  sale's  being  or  not  being  in  market 
overt.  This  distinction  pervades  all  the  authorities.  Parker 
v,  Patrick  (a)  is  in  point.  There,  goods  were  obtained 
from  A.  by  fraud  and  pawned  to  B.  without  notice;  A. 
prosecuted  the  offender  to  conviction  and  got  possession  of 
his  goods.  It  was  held  that  JB.  (the  pawnee)  might  main- 
tain trover  for  the  goods ;  but  it  was  said  by  the  Court, 
that  it  would  have  been  otherwise  if  the  goods  had  been 
stolen  from  A. 

Amos  contr^.  The  supposed  conversion  took  place  be^^ 
fore  the  plaintiff's  right  to  restitution  of  the  goods  vested. 
In  the  judgments  of  Lord  Kenyon,  C.  J.,  and  Ashhurst,  J.> 
in  Norwood  v.  Smith,  no  reference  is  made  to  the  fact  of 
the  sale's  having  been  in  market  overt.  Lord  Kenyon  says, 
"  During  the  interval  between  the  felony  and  conviction^ 
the  property  remains  in  dubio,  liable  to  be  defeated  by  the 
attainder;" — now  during  that  time  the  defendant  purchased 
the  goods  in  question.  It  is  sufficient  for  the  defendant  if 
the  properly  remained  in  dubio.    In  Gimson  v.  Woodf'all{b), 

(a)  5  T.  R.  J  75.  (6)  2  Carr.  &  Payne,  41. 
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which  was  an  action  of  trover  for  a  mare,  it  appeared  that  1835. 
the  plaintiff  had  good  reason  to  believe  that  the  mare  had 
been  stolen  by  the  party  who  sold  it  to  the  defendant;  bat 
although  he  had  tried  to  recover  back  his  property,  he  had 
done  nothing  towards  prosecuting  the  feloui  Best,  C.  J.« 
nonsuited  the  plaintiff,  on  the  ground  that  if  an  action 
were  permitted  under  such  circumstances,  there  would  be 
no  criminal  prosecution.  That  argument  would  apply  to 
this  case.  In  Hale's  Pleas  of  the  Croum{a)  it  is  said,  '*  If 
a  man  feloniously  steals  goods  and  before  prosecution  by 
indictment  the  party  brings  trover,  it  lies  not — for  so  felo- 
nies should  be  healed  (6)."  From  this  it  appears  that  Hale 
thought  that  the  property  was  devested  out  of  the  real 
owner  until  conviction.  In  appeals  of  robbery,  if  any 
goods  were  omitted,  those  goods  were  confiscated  to  the 
king,  Hawkins  P.  C.  (c).  This  also  shews  that  the  property 
was  devested.  Parker  \.  Patrick  is  an  authority  for  the 
defendant,  for  there  the  innocent  pawnee  was  protected. 
If  the  plaintiff  is  allowed  to  recover,  an  injury  will  be 
sustained  by  the  criminal  justice  of  the  country. 

N.  R.  Clarke,  in  reply.  The  only  question  is,  whether 
the  defendant  acquired  any  property  in  the  cattle  by  the 
sale  to  him.  If  he  did  acquire  such  property,  then  there 
is  no  distinction  between  a  sale  in  market  overt  and  one 
by  private  contract — which  is  contrary  to  the  known  prin- 
ciple of  law.  After  a  sale  of  stolen  property  in  market 
overt,  the  property  is  in  duhio,  that  is,  liable  to  be  defeated 
by  the  attainder ;  and  if  it  do  not  remain  in  the  hands  of 
the  vendee  at  the  time  of  conviction,  undoubtedly  the  owner 
cannot  recover  as  against  him.  But  by  h private  sale  of  goods 
feloniously  stolen,  the  property  is  not  devested  out  of  the 
rightful  owner. 

Lord  Dbnman,  C.  J. — I  am  of  opinion  that  the  prd-^ 
perty  in  the   cattle  was  never  devested  out  of  the  true 

(a)  Cap.  45,  vol.  i.  p.  546.  3  Mann.  &  Ryl.  S93  (a), 

(ft)    q.  d.    "concealed,"     vide         (c)  Vol.  ii.  p.  I7t.4thedi 
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1686.        owaer.    The  party  who  sold  the  property  made  himself  a 
p  felon  by  chat  sale.  For  his  fetooy  he  was  brought  to  justice 

a.  aad  convicted  ou  the  prosecution  of  the  plaintiff,  who  has, 

therefore,  done  every  thing  which  in  any  case  has  been 
thought  necessary  to  entide  him  to  recover.     The  only 
difficttlty,  if  there  be  any,  arises  from  the  expresskm  used 
by  Lord  Kemg^n^  iu  Hcrtoood  v.  Smith — that  the  property 
was  «i  dulnB  between  the  felony  and  the  conviction ;  but  I 
think    that  was  a  hasty  eapreasion,  or  mistaken   in  the 
hurry  of  reporting ;  for  the  property  is  not  m  dubio,  except 
between  a  stUe  in  market  overt  and  the  period   of  con* 
vicdoo.      It  may  be  said  to  be  doubtfnl  in  soch  a  case 
whether  the  property  passes,  for  a  sale  in  market  overt 
gives  only  a  primft  facie  title  to  the  purchaser.     Some 
difficulty^  perhaps,  luises  from  the  case  of  Parker  v.  Pa- 
tiick,  an  which  the  Court  says,  that  a  fraud  is  not  like  a 
ease  of  felony ;  which  would  imply  that  a  fraud  might  pass 
the  property,  though  a  felony  did  not     Perhaps  the  whole 
extent  of  that  was,  that  the  Court  did  not  on  that  occasion 
take  a  very  correct  view  of  the  law,  for  it  is  certiunly  in- 
consistent with  what  has  been  said  in  agreat  variety  of  cases. 
However,  we  are  not  bound  to  enter  into  that  consideration. 
The  argument  of  Mr.  Amos  assumes   that  the  Court  were 
wrong  in  the  distinction  they  there  took,  and  that  a  case  of 
fraud  is  the  same  as  a  case  of  felony  for  this  purpose,  and 
that  consequently  the  decision  there  stands  in  the  way  of 
the  decision  we  are  coming  to  here.     It  seems  to  me,  that 
the  question  of  fraud  is  not  before  us.     If  it  were,  I  can- 
not help  thinking  that  we  should  be  unable  to  support 
Parker  v.  Patrick,  for  the  case  of  Grinison  v.  Wood/all  is 
inconsistent  with  it.     However,  this  is  a  case  of  felony,  not 
merely  of  fraud,  and  consequently  the  property  never  has 
been  devested,  and  the  plaintiff  is  entitled  to  recover  it, 
having  done  all  that  the  law  requires  for  that  purpose. 

Little  DALE,  J. — I  also  am  of  opinion  that  the  plaintiff 
is  entitled  to  recover.  It  is  quite  dear  that  the  person  who 
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sold  to  the  defendant  had  no  authority  to  sell :  therefore,  ibS5. 
priml  facie,  the  plaintiiF  would  be  entitled  to  recover 
against  the  defendant.  Then  the  servant  having  com- 
flutteri  a  feiony  at  the  tiaie  that  he  was  making  the  nie, 
the  law  says  to  the  owner,  "  You  shall  not  biing  aa  actioa 
to  recovar  year  property  aatil  you  have  dove  what  is  v^ 
quired  by  the  Justice  of  the  country — prosectfled  vhe  felon 
and  convicted  him."  That  has  beea  done  here.  This  case 
differs  hem  Norwood  v.  Smkih,  for  there  the  property  ^as 
chm^ed  by  a  sale  in  aiarkieC  otert :  Here  k  mever  was 
oba^ed.  The  only  way  ia  which  (hat  case  wiH  apply  is 
IB  shewing,  that  if  a  felony  be  Gomniitted»  the  plaiatiff  is 
bound  to  prosecute  the  felon  before  he  can  obtain  nestitu* 
tion  of  his  property.  That  has  been  done  hene;  and, 
therefore,  k  is  exactly  the  sanK  thing  as  if  the  servant  had 
soM  la  the  defendant — not  coniaMttiag  a  fefony  at  the 
time,  bat  anpposing  he  had  aathoiky  to  sell — and  it  turned 
out  he  had  no  aalhonty ;  in  which  case,  the  aaie  aot  being 
in  oiarket  overt,  no  property  wouM  pass,  and  the  plaintiff 
would  he  entitled  to  recover. 

WiLUAMS)  J* — I  am  of  the  same  opinion.  I  have  no 
difficnity  in  this  case,  nor  in  construing  the  case  of  Hor- 
wood  V.  Jimdh,  which  only  estaUtshes,  that  a  party  who 
has  purchased  stolen  goods  in  market  overt  obtains  a 
right  to  those  goods,  aocording  to  the  rule  reoognised 
as  long  as  the  law  itself;  and  that  if,  having  such  right, 
he  parts  with  those  goods  to  anodier  before  the  plaintiff 
hasy  by  a  conviction  of  the  thief,  acquired  a  new  right 
under  the  staftute,  the  owner  cannot,  even  after  the  con- 
viction, flsaintain  trover  against  him.  Jn  this  case,  no  pro- 
perty at  all  passed  to  the  defendant,  for  the  sale  was  in 
private  and  not  in  UMiriDet  overt.  Conse<|nently,  the  plaii 
tiff  is  entitled  to  maintain  this  action. 

Verdict  to  stand  for  40^  damnges. 


436  CASES  IN  TH£  KING^S  BENCH^ 

18S5. 

v^v^i^      The  King  v.  The  Inhabitants  of  the  Township  of  Barnby 

Dun. 

It  is  not  nc-  Upon  appeal  by  «  The  Company  of  Proprietors  of  the 
order  to  create  Navigation  of  the  River  Dun/'  a  rate  for  the  relief  of  the 
iT^lh^from  ^^^^  ^^  ^^^  township  of  Barnby  Dun,  in  the  West  Riding 
poor-rafet, that  of  Yorkshire,  was  quashed^  subject  to  the  opinion  of  this 
iS«J^''"*'^  Court  upon  the  following  case:— 

terms  eiempt  The  river  Dun  navigation  Goaimences  in  Tinsley,  two 
ticular  rata;  miles  east  of  Sheffield,  and  proceeds  in  an  easterly  direc- 
butitissuffi-  lion  down  the  course  of  the  river  Dun  to  Holtnstile  in 
cieDt, "  by        Tx  •  •        •  «  1     1 

fair  construe-    Doncaster,  and  thence  m  an  easterly  direction,  through  the 

wo^s'o?the     ^^^"»***P  °f  Barnby  Dun,  to  Fishlock  Ferry,  whence  it 

act,  the  ex-      communicates  with  the  river  Ouse. 

clcariy  ap.  ^y  12  Oeo.  1,  c.  38,  "  for  making  the  river  Dun  navigable 

P^n.  from  Holmstile  in  Doncaster,  to  Tinsley,  a  township  near 

whereinalocal  Sheffield,"  certain  persons  were  appointed  undertakers  of 

act  rby  which  j|,^  navigation,  and  were  empowered  to  make  the  river 

a  company  are  .  . 

empowered  to  navigable  from  Holmstile  to  Tinsley,  to  make  new  cuts 

D  nav^wr*^  through  the  adjoining  lands,  and  to  receive  certain  rates 

and  to  make     and  duties  of  tonnage. 

throughrfie  By  13  Geo.  1,  c,  20,  '*  for  improving  the  navigation  of 

adjoining         the  river  Dun  from  Holmstile  to  Wilsick  House,  in  the 

lands,)  it  is 

enacted,  that  the  company  *<  shall  not  be  taxed  or  asseued  for  the  navigation,  or  (be 
pro6ts  thereof,  at  any  place  eicept  the  towns  of  A.  and  B.,*'  where  account  books 
are  directed  to  be  kept : — the  Court  held,  that  an  eiemption  from  poor-rates  in  respect 
of  lands  taken  for  the  purpose  of  the  act,  elsewhere  than  in  A.  or  B.,  was  created ;  and 
this  although  no  part  of  the  navigation  is  within  the  town  of  A. 

And  where  b^  a  subsequent  local  act,  after  reciting  that  it  would  be  advantageous  to 
abandon  the  eiistiog  navigation  in  certain  parts,  and  to  make  new  cuts  in  lieu  thereof, 
and  empowering  the  company  to  make  certain  new  cuts,  and  to  receive  additional  tolls 
in  consequence  thereof,  it  was  enacted,  that  the  cuts  should,  when  made,  be  considered 
and  taken  at  part  qftht  navigation  of  the  river  D,,  and  that  all  the  provisoes,  directions, 
restrictions,  penalties,  and  forfeitures,  in  and  by  the  former  acts,  respecting  the  boatmen 
employed  on  the  said  river,  the  owners,  commanders  &c.,  of  boats  &c.,  or  other  persons 
employed  thereon,  or  passing  the  locks  of  the  said  river,  or  making  obstructions  tnereon, 
or  in  any  other  respect  relating  to  or  for  the  benefit  or  protection  of  the  said  navigation, 
and  all  other  powers  and  auikoritie$  therein  contained,  should  extend  and  be  applicable 
to  the  said  cuts  &c.,  as  fully  in  every  respect  as  if  the  said  cuts  &c.  had  originally  been 
part  of  the  river  D.  naiigation,  and  had  been  inserted  in  the  several  acts : — Held,  that 
the  company  were  exempt  from  poor-rates  in  respect  of  land,  not  in  A.  or  B.,  taken  by 
them  under  the  powers  of  tnis  act,  and  used  for  cuts  in  lieu  of  parts  of  the  old  navigation. 

The  words,  *'  shall,  when  made,  be  considered  and  taken  as  part  of  the  navigation 
of  the  river  D.**  are  alone  sufficient  to  extend  to  the  new  cuts  the  exemption  from  as- 
sessment which  had  previously  existed  in  respect  of  the  navigation  generally. 
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parish  of  Barnby  Dun/'  similar  powers  are  given  to  certain         i8S5. 

other  persons  as  to  this  part  of  the  river.  v^v-^i/ 

^    \j  ^       ^         ^      ,  .      .  .  The  Kino 

By  0  Geo,  2,  c,  9,   the  two  navigation   companies  are  «;. 

united  into  one  by  the  name  of  "  The  Company  of  Pro-  3^***^^""^^^°^ 

prietors  of  the  Navigation  of  the  River  Dun/'  and  all  powers 

given  to  the  separate  navigation  companies  are  vested  in 

the  united  company.     In  this  act  is  the  following  clause  : — 

"  And  be  it  further  enacted,  that  the  said  company  of  pro* 

prietors,  their  successors  or  assigns,  or  any  of  them,  shall 

not  be  taxed  or  assessed  for  the  same,  or  the  profits  thereof 

at  any  place  or  places  except  Sheffield  or  Doncaster  a/ore' 

said:^* — at  which  places  it  was  further  provided  that  books 

of  accounts  should  be  kept. 

Under  13  Geo.%,  c.  11,  '' for  improving  the  navigation 
of  the  River  Dun  from  Wilsick  House,  in  the  parish  of 
Barnby  Dun,  to  Fishlock  Ferry/'  the  navigation  was  con- 
tinued to  its  present  eastern  extremity,  and  the  Stainforth 
Cut  (176  yards  of  which  are  in  Barnby  Dun)  was  made. 

By  2  Geo.  4,  c.  xlvi.,  reciting  that  it  would  be  advanta- 
geous to  abandon  the  existing  navigation  in  certain  parts, 
and  to  make  and  maintain  other  cuts  or  canals  in  lieu 
thereof,  the  company  are  empowered  to  make  certain  cuts 
or  canals,  with  proper  towing  paths,  and,  among  others^ 
a  cut  or  canal  from  the  lower  end  of  an  existing  cut  at 
Barnby  Dun,  to  the  upper  end  of  Stainforth  Cut :  And 
in  consideration  of  the  expenses  of  making  such  cuts  &c., 
the  company  were  authorized  to  demand  and  receive  certain 
rates  and  duties  over  and  above  all  other  rates  and  duties 
allowed  to  be  taken  by  the  former  acts:  And  it  was 
enacted, ''  that  the  intended  cuts  or  canals,  alterations  and 
works,  should  be  considered  and  taken  as  part  of  the 
navigation  of  the  river  Dun,  and  that  all  and  every  the 
provisoes,  directions,  restrictions,  penalties,  and  forfeitures, 
in  and  by  the  thereinbefore'recited  acts  (viz.  the  acts  above- 
mentioned)  and  every  of  them,  respecting  the  boatmen 
employed   on    the   said   river,  the  owners,  commanders. 
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1805.        masters^  or  rulers  of  boats,  ke^ls,  or  vessek,  or  otlier  persoas 
2T:!^      employed  thereon,  or  passing  the  locks  of  tbe  aakl  river, 
9^  or  makiAg  obstructions  thereon,  or  io  any  otber  respect 

fahnhritintt  of  p^ijQg  thereto^  or  for  the  heaefil  ar  protection  of  the  saM 
'  Bavigatioli^  ami  all  other  powers  and  mUAanHes  tber^  con- 
tained, should  eateiul  and  be  applicable  to  tbe  said  cuts  Su;., 
as  fttUy  in  every  reapect  as  if  tbe  said  c^ta  Sbc.  bad  orig»< 
naUj  been  part  of  tbe  river  Dun  navigation,  and  bad  been 
inaeffted  in  tbe  aeveval  acts."  Under  tbia  act,  tbe  nevi  cot 
in  jDamby  Dim  vras  completed  in  ISSOi 

The  navigation  company  is  thus  rated  in  tbe  rate  ap- 
pealed against,  tbe  rate  being  at  one  abilling  in  Ibe  pound 
upon  a  sum  of  173/.  58.: — **  The  river  Dun  CompaMy's  new 
cut  or  canaU  land  covered  with  water^  basins,  tomi%  paths, 
locka  and  toHs,  and  otber  works.''  No  objection  is  made 
by  tbe  appetiaats  to  tbe  amonnt  at  wUch  they  are  rated» 
and  indeed  it  is  adnsitted  that  tbe  rale  is  £sir,  supposing 
that  tbe  oompany  are  liable  to  be  rated  at  alL  Tbe  town- 
ship of  Bamby  Dan  is  co-extenaive  with  the  parish.  The 
navigation  tbrougb  tbe  townsbip  consists  entirely  of  land, 
the  length  of  the  several  parts  of  it  being  as  follows : — ^Tbe 
old  cut  308  yardS|  tbe  new  cut  3498  yards,  part  of  Stain- 
forth  cut  176  yards^  total  in  Barnby  Dun  398^  yards,  nearly 
^  allies. 

The  bed  of  the  river  is  not  used  as  a  navigation.  Previous 
to  tbe  completion  of  the  new  cut  tbe  coo\pany  had  been 
rated,  and  had  paid  rates  in  Baruby  Dun  upon  a  sum  of 
66/.  5s. 

Upon  the  completion  of  the  new  cut,  tbe  company  were 
rated  upon  nsL  5s.,  upon  which  assesswent  they  have 
paid  one  rate.  The  company  also,  in  December,  1831, 
paid  a  highway  composition  in  Bamby  Dun  upon  the  same 
assessment.  Land  was  purchased  by  the  company  for 
making  the  new  canal  in  Barnby  Dun.  Tbe  company  is 
rated,  by  mutual  agreement,  in  tbe  adjoining  township  of 
Kirk  Sandal,  upon  90/.  It  is  also  rated  in  the  adjoining 
township  of  Stainforth  and  in  other  townships.     It  is  not 
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rated  in  Sheffield ; — indeed  no  purt  of  this  navigmtion  is  u»        -^9$^. 
the  township  of  Sheffield;  neither  is  it  rated  in  the  town^ 
ship  of  Tinslejy  where  it  terminates^     It  is  rated  in  the 
town»hip  of  Doncaster  npon  24?/.  tOs. 

The  entire  length  of  the  navigation  of  the  river  ia  30 
milesi  of  which  length  at  least  12  miles  are  canals  or  cuts. 

The  questions  for  the  consideration  of  the  Court  are, 
firsts  whether  the  company  is  liable  to  he  rated  in  the  tofr»< 
ship  of  Barnby  Dun  at  all ;  uud,  secondly,  if  so  liable,  upon 
what  sunj,  or  in  what  manner,  ought  it  to  be  rated  in  that 
township  ? 

Pollock,  A.  G.y  in  aopport  of  the  order  of  aessiona. 
The  company  is  not  liaUe  to  be  rated  at  aU  i  and  as  it  is 
admitted  that,  if  liable  to  be  rated,  they  are  not  excessivetj 
rated,  it  is  a  Biere  matter  of  curiosity  to  inquire  how  they 
ought  to  be  rated.  Therefore  the  first  oaly  of  the  two 
questions  submitted  need  be  discussed.  By  6  Gea*  2, 
it  ia  enacted  that  the  company  shall  not  be  taxed  or  aascsaccl 
for  the  navigation,  or  the  profits  thereof,  at  any  place  ex- 
cept Sheffield  or  Doncaster ;  and  therefore  the  only  jqiiea* 
tions  are,  does  the  exemption  extend  to  poor  raits  ?  and,  if 
so,  does  it  apply  to  the  new  works  made  under  the  autho* 
rity  of  the  act  of  2  Geo,  4  ? 

As  to  the  first  question.  Rex  v.  London  Gas  Comfway  (a) 
shews  that  the  expression  ^'  shall  not  be  taxed  or  assessed'' 
fcc.,  exempts  from  the  payment  of  poor-rates. 

Then  as  to  the  second  question.  By  d  Gro.  4,  it  is 
enacted,  that  the  new  cats  shall  be  considered  and  taken  as 
part  of  the  navigation  of  the  river  Dim ;  which  is  tanta- 
mount to  ssying  (amongst  other  things)  that  the  new  cats 
are  to  be  subject  to  no  other  liability  than  the  navigation  of 
the  river  Dun  had  previously  been  subject  to.  [Lord 
Denman,  C.  J.  The  clause  goes  on  to  provide  that  all  the 
powers  and  authorities  in  the  former  acts  shall  be  appli- 

(a)  2  Mann.  &  Ryl.  19 ;  8  Bam.  &  Cressw.  54. 
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cable  to  the  new  cuts  as  fully  as  if  the  new  cuts  had  been 
rp.    |,  originally  part  of  the  river  Dun  navigation^  and  had  been 


V.  inserted  in  the  former  acts.]     It  is  evidently  intended  that 

the  new  works  shall  be  consi 
part  of  the  original  navigation. 


BahkbtDcw   ^^^  °^^  works  shall  be  considered  as  if  they  had  been  a 


The  Court  (stopping  Sir  J.  Campbell  and  Milner)  called 
upon  the  opposite  counsel. 

Follettj  S.  6.,  contri.     The  question  is«  whether  the 
parishes  in  which  the  new  cuts  have  been  made  under  the 
authority  of  2  Geo.  4,  are  to  be  deprived  of  the  right  pre- 
viously possessed  of  rating  the  lands  used  for  these  new 
cuts.    The  parishes  have  this  right  unless  there  be  some 
clear  exemption.     In  construing  acts  of  this  description 
the  principle  invariably  adopted  is^  that   to   exempt  the 
company  from  a  burthen,  and  to  deprive  other  parties  of  a 
benefit,  the  words  made  use  of  must  be  clear  and  unam- 
biguous.    By  the  statute  of  18  Eliz.,  all  land  is  made 
ratable  to  the  relief  of  the  poor,  and  therefore  exemption 
must  be  clearly  made  out.    This  clause  can,  upon  examina- 
tion, scarcely  be  deemed  to  create  an  exemption.    The  act 
was  passed  when  the  law  was  supposed  to  be  different 
from  what  it  is, — when  tolls  were  supposed  to  be  ratable ; 
and  it  may  fairly  be  taken  that  the  legislature  intended  by 
the  clause  merely  to  exempt  the  company  from  a  supposed 
liability  to  be  rated  for  the  tolls,  and  not  to  relieve  the 
land  from  the  burthen  which  it  previously  bore  in  common 
with  all  other  land.     If  the  old  works  are  not  exempt,  of 
course  then  the  new  works  are  not  so. 

But  supposing  the  old  works  to  be  exempt  from  poor« 
rates— the  exemption  is  confined  to  those  old  works.  Pre- 
viously to  the  passing  of  the  2  Geo.  4,  there  were  several 
acts  in  existence.  In  those  acts  penalties  were  imposed 
on  persons  doing  damage  to  or  obstructing  the  navigation, 
and  regulations  were  made  as  to  the  passage  of  the  boats 
on  the  canal,  and  as  to  the  masters  &c.  of  the  boats.    With 
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a  view  to  extend  the  same  right  of  control  over  the  new 

cuts,  it  was,  in  2  Geo.  4,  enacted,  that  the  intended  cuts     _.    „ 

The  Kino 
should  be  considered  and  taken  as  part  of  the  river  Dun,  v. 

and  that  all  the  provisoes,  directions,  penalties,  and  for-  b^^^j^byD^^ 
feitures  by  the  former  acts  respecting  the  boatmen  em- 
ployed on  the  river,  the  owners,  commanders,  masters,  or 
rulers  of  boats,  keels,  or  vessels,  or  other  persons  employed 
thereon  8lc.,  and  all  other  powers  and  authorities  therein 
contained,  should  extend  and  be  applicable  to  the  new 
cuts  &c.,  as  fully  in  every  respect  as  if  the  said  cuts  8cc. 
had  been  originally  part  of  the  river  Dun  navigation  &c. 
If  the  legislature  had  intended  the  exemptions  to  be  appli- 
cable to  the  new  cuts,  the  word  ''  exemptions*^  might  easily 
have  been  used  in  addition  to  those  of  "powers  and  autho- 
rities.'* Rex  V.  The  Birmingham  Canal  Company  {a)  is 
very  similar  to  this  case.  The  whole  of  Lord  Tenterden*s 
judgment  in  that  case  is  closely  applicable. 

The  Court  then  called  upon  the  counsel  for  the  company 
to  support  the  order  of  sessions. 

Sir  J.  Campbell  and  Milner*  The  first  point  to  be 
ascertained  is,  whether  the  navigation  was  exempt  from 
ratability  under  the  act  of  6  Geo.  2,  which  enacts  **  that 
the  said  company  of  proprietors  shall  not  be  taxed  or 
assessed /or  the  same  or  the  profits  thereof**  It  is  true  that 
the  words  ''  the  same"  cannot  be  referred  to  auy  express 
antecedent,  but  upon  looking  at  the  whole  of  the  preceding 
enactments,  it  is  evident  that  the  words  refer  to  the  whole 
of  the  old  navigation.  Therefore  by  this  clause  the  old 
navigation,  and  also  the  profits  thereof,  (i.  e.  the  tolls)  are 
exempt  from  the  liability  to  be  rated  to  the  relief  of  the 
poor.  The  old  act  having  thus  completely  exempted  the 
old  navigation,  the  legislature  may  well  be  supposed  to 
have  intended  that  the  new  cuts  to  be  substituted  for  parts 

(a)  2  Bam.  &  Alders.  578. 
VOL.  IV.  G  Q 
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1835.        of  the  old  navigation  should  in  like  manner  be 'exempt* 

^'^^^''"^^      This  consideration  establishes  a  distiifction  between  this 

^^  case  and  that  of  Rex  v.  The  Birmingham  Canal  Compaty^ 

Inhabitants  of  for  ^b^re  the  parishes  had  a  vested  right  to  rate  the  land, 

and  the  works  for  which  that  land  wasnsed  were  hot^nbsti- 

tuted  for  other  works  which  had  been  previously  exeinpted. 

In  Rexy.  The  London  6as  Light  Company  it  was  observed 

by  Lord  Tenterden,  ih^t  the  embanknent  sought  to  be  rated 

might  be  beneficial  in  «  peculiar  manner  to  the  parish. 

The  navigation  m  this  case  ma|y  be  highly  beneficial  to*  the 

parish,  which,  therefore,  receives  some  consideration  in 

retumf  for  its  being  deprived  of  the-  right  to  rate  the  bri. 

Folietl,  S.  G„  avid  Dundas,  contrd.  The  clause  in  tbe 
act  of  6  Geo.  2,  was  only  intended  to  apply  to  sometfaing 
which  the  legislature  thought  the  company  would  be 
ratable  for,  viz.  the  tolls,  which  were  then  supposed  to  be 
ratable  per  se,  although  the  river  navigation  could  never 
have  been  of  itself  ratable.  The  Company  may,  under 
the  act  of  2  Geo.  4,  take  land  which  was.  previously  ratable 
and  use  it  for  cuts;  and  if  the  land  is  then  to  become  exempt 
from  ratability,  the  (parish  is  deprived  of  a  vested  right 
which  they '  previously  possessed.  The  principal  words 
here  used  in  the  clause  in  2  Geo.  4,  which  is  sapposed  to 
extend  the  exetnption,  are  "powers  and  aothorities," — 
words  inadequate  to  constitute  an  exemption.  Even  if  the 
word  ''  exemption*'  had  been  actually  inserted,  it  would 
have  been  insufficient  'if  the  context  made  ^he  clause 
ambiguous.  There  are  no  words  of  positive  exemption. 
The  clause  which  is  daid  to  exefnpt'the  company  is  a  mere 
polite  regulation.  '  In  Rex  v.  The'  Birmingham  Gas  Com- 
pdny,  Best,' 3.  says,  ''it  is  impossible  to  suppose  that  the 
legislature  could  hate  intended  to  grant  them  (the  company) 
this  exemption,  without 'having  distindtly  stated  sueh  to 
have  'be^n  their  'intention."  If  it  has  required  all  this 
argument  to  shew  what  was  the  intention  of  the  legislature, 
the  question  cannot  be  free  from  doubt,  and  this  is  suffi- 
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cient  to  preserve  Ibe  vested  right  of  the  parish.     Under         i835. 

Ibe  13  Geo*  2,  the  Stainfortb  cut  was  made,  and  there  is      ^"^^^^^^ 
,  .        .       ,  ...  ,  -    .  The  King 

nothing  m  that  act  which  can  be  construed  into  an  ex*  «. 

empting  clause.     This  shews  that  if  it  was  intended  by  the  In^'a^»»tRnts  of 
r,  .  .  Barnby  Dun. 

legislature  to  exempt  all  the  works  from  ratability,  they 

have  not  adhered  constantly  to  that  intention. 

Lord  Den  MAN,  C.  J. — I  confess  that  a  good  deal  of 
doubt  has  existed  in  my  mind  in  the  course  of  this  argu- 
ment. I  am  so  very  unwilling  that  any  of  these  cases 
should  be  decided  on  general  views  of  utility,  which  may 
vary  in  every  Court  before  which  cases  happen  to  come, 
that  I  am  extremely  anxious  to  see  how  the  words  of  the 
statute  will  decide  the  case ;  and  I  think,  that  the  words  of 
this  statute  are  suiGcient  to  decide  that  this  company  is 
exempt  from  the  payment  of  rates  in  respect  of  the  land 
in  question,  which  land  was  taken  under  the  powers  of  the 
act  of  2  Geo.  4. 

It  is  true  that  words  could  hardly  be  less  pertinent  for 
the  purposes  which  they  really  meant  to  carry  into  effect, 
than  those  employed  in  the  first  section  of  6  Geo.  2,  giving 
the  exemption  itself.  They  say,  "  That  the  company  of 
proprietors,  their  successors  or  assigns,  or  any  of  them, 
shall  not  be  taxed  or  assessed  for  the  same,  or  the  profits 
thereof,  at  any  place  or  places,  except  Sheffield  or  Don- 
caster  aforesaid,''  (those  places  at  which  the  accounts  were 
to  be  made  up ;  but  I  think  I  cannot  in  any  way  connect 
the  ratability  with  the  mere  making  up  of  the  accounts.) 
It  seems  to  me,  that  though  there  are  no  words  imme- 
diately preceding  that  clause,  which  can  be  properly  refer- 
red to  by  the  words  ''  same  or  the  profits  thereof,"  yet  we 
are  bound  to  suppose  the  legislature  must  have  meant  by 
the  word  "  same,"  such  of  the  before-mentioned  articles 
as  were  capable  of  producing  profits  that  might  be  rated. 
In  that  sense  we  must  hold  that  the  words  ''  taxed  or 
assessed  for  the  same"  refers  to  the  navigation  which  was 
regulated  by  this  act  of  parliament. 

G  G  2* 
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1835.  Then  the  question  is,  whether  the  exemption  so  given 

JJT*^^"^       is  extended  by  2  Geo.  4  to  those  lands  which  the  company 

V,  is  enabled  to  take  for  the  purposes  of  that  act?     The 

Blm^BrDuK!  ^'y®^'  ^^  ^^*^  *^^  '^  ^®  enable  the  company  to  "  abandon 
the  existing  navigation  in  certain  parts,  and  to  make  other 
cuts  in  lieu  thereof;"  and  the  company  are  empowered  to 
make  such  cuts,  with  proper  towing  paths  and  so  forth, 
and  among  others  the  cut  in  question.  Then  in  considera- 
tion of  the  expense  the  company  shall  be  at  in  making  the 
new  cuts  Sec,  they  are  allowed  to  take  certain  additional 
rates  and  duties;  and  then  it  is  further  enacted,  that  the 
intended  cuts  and  canals,  alterations  and  works,  shall  be 
considered  and  taken  as  part  of  the  navigation  of  the  river 
Dun,  Then  there  are  other  words,  as  to  the  effect  of 
which  I  think  very  considerable  doubt  may  be  entertained. 
These  first  words,  however,  appear  to  me  to  be  sufficient 
to  establish  the  right  of  the  company  to  exemption  in 
respect  of  their  newly-acquired  lands,  just  in  the  same 
way  as  if  they  had  possessed  them  under  the  act  containing 
the  original  exemption  clause.  For,  when  it  is  said  "  that 
the  said  intended  cuts  8cc.  shall  be  considered  and  taken 
as  part  of  the  navigation  of  the  river  Dun/'  we  are  then 
bound  to  say,  that  these  cuts,  being  a  part  of  the  navi- 
gation of  the  river,  the  privileges  of  exemption,  which  the 
company  possessed  in  respect  of  the  original  works,  are 
conferred  upon  them  in  respect  of  those  which  are  sub- 
stituted. 

[The  Solititor-General  suggested,  that  there  were  parts 
of  the  navigation  made  between  6  Geo.  2,  and  2  Geo,  4, 
which  were  admitted  not  to  be  exempt,  and  which  had 
always  been  rated.] 

At  present  the  question  is  confined  to  the  lands  that 
were  taken  under  2  Geo,  4,  and  I  am  proceeding  on  the 
principle  that  those  lands  are  distinctly  substituted  for,  and 
put  in  the  same  situation  as  the  lands  that  were  exempted 
under  the  original  statute. 

It  seems  to  me,  therefore,  that  the  sessions  have  done 
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right  in  quashing  the  rate,  and  that  we  must  confirm  their 
order. 

LiTTLEDALE,  J.— I  am  of  the  same  opinion.     It  seems  Inhabitants  of 
.   .  ^  .  Barmby  Dun. 

to  me  that  the  origmal  exemption  in  6  Geo.  2»  is  sufH- 

cientlj  extensive  to  exempt  this  land  from  poor-rates, 
except  so  far  as  they  are  to  be  taken  in  Sheffield  and 
Doncaster.  It  seems  to  be  admitted,  that  the  words, 
"  taxed  or  assessed/'  are  sufficient  to  exempt  from  poor- 
rates,  as  was  decided  in  Rex  v.  London  Gas  Light  Com-- 
pany.  If  that  be  so,  the  question  is  as  to  the  construction 
of  2  Geo.  4,  which  authorises  the  company  to  abandon 
certain  parts  of  the  existing  navigation,  and  to  make  new 
cuts,  &c.,  in  lieu  thereof.  It  appears  to  me,  that  as  this 
cut  was  merely  a  substitution  for  what  was  before  ex- 
empted, it  ought  to  be  governed  by  the  same  rules,  and 
subject  to  the  same  exemptions.  I  do  not  mean  to  say  that 
this  would  be  so,  if  there  were  no  clause  in  2  Geo.  4  enacting 
that  the  intended  cuts  &c.  should  be  considered  and  taken  as 
part  of  the  navigation  of  the  river  Dun,  8cc.  It  is  ad- 
mitted that  this  clause  does  not  in  express  words  confer  any 
exemption,  but  the  question  is,  whether  the  effect  of  the 
whole  of  those  words  taken  together,  though  the  particular 
word  is  not  used,  does  not  give  an  exemption  ?  It  seems 
to  me,  that  it  gives  exactly  the  same  exemption  as  the 
previous  statute  gave  as  to  the  original  works.  Though, 
generally  speaking,  where  the  parish  are  entitled  to  rate 
any  portion  of  land,  that  right  is  not  taken  away,  unless 
there  be  some  express  reason  for  it,  I  do  not  apprehend 
that  it  is  necessary  to  use  in  distinct  terms  the  word  "  ex- 
emption." If,  upon  a  fair  construction  of  the  act,  the 
exemption  appears,  the  right  of  the  parish  to  rate  the  par- 
ticular land  is  effectually  taken  away,  though  the  word  "ex- 
emption" be  not  used.  It  seems  to  me,  therefore,  that  as  this 
cut  is  a  substitution  for  the  bed  of  the  river,  it  is  governed 
by  the  same  rules  as  the  original  navigation, — and  that  the 
company  are  exempt. 
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1835.  Williams,  J. — I  am  entirely  of  the  same  opinion.    I 

fj^^^^^^T'^      agree  that  it  is  not  desirable  in  these  cases  to  attempt  to 

V.  lay  down  any  genera]  rules,   because  the  question  must 

BA^RNB^rDuN^  depend  upon  the  language  of  the  acts  of  parliament  in 

each  case.     It  is  undoubtedly  true,  that  it  is  incumbent  on 

the  appellants  to  shew  that  by  some  express  clause  they 

are  protected  from  ratability;   otherwise  it  would  follow 

as  a  matter  of  course  that  the  statutory  liability  would  be 

imposed  upon  them,  and  they  would  be  subject   to  be 

rated  for  this  cut.     Therefore,  the  matter  comes  to  this 

single  question,  whether  the  two  acts  of  parliament  taken 

together  do  constitute  that  exemption  ? 

The  words,  "  the  same,  and  the  profits  thereof.'*  which 
are  found  in  the  clause  of  6  Geo.  2,  can  with  no  propriety  be 
referred  to  any  thing  but  the  navigation.  This  clause 
must,  in  my  opinion,  be  understood  as  constituting  an  ex- 
emption from  being  assessed  to  the  poor-rates  in  the  town- 
ship of  Barnby  Dun. 

Then  comes  the  second  question,  namely.  Whether  the 
new  works,  made  under  2  Geo.  4,  are  in  like  manner 
exempt  ?  and  I  own,  if  the  question  had  stood  upon  those 
general  words,  '*  provisoes,  directions,  instructions,  penal- 
ties, forfeitures,"  &c.,  there  not  being  introduced  into  the 
clause  the  word  *'  exemption,"  I  should  have  had  great  dif- 
ficulty in  saying  that  these  words  touched  the  question  of 
exemption  from  taxes  or  assessments.  But  it  seems  to  m^ 
to  be  quite  clear,  from  the  other  words  which  have  been 
referred  to,  that  the  intended  cuts,  8cc.,  did,  when  they 
were  made,  become  identical  with  the  original  navigation 
of  the  river  Dun.  This  consideration  disposes  of  the 
question ;  and  I  am  of  opinion,  that  as  the  original  navi- 
gation was  exempt,  so  also  are  the  substituted  cuts  and 
canals. 

Order  of  Sessions  confirmed. 
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The  King  v.  Tlie  Inbabitanto  of  Witn£SHAm. 


^N  appeal  against  aa  ocder  for  the  removal  of  Hobert  A  person  in- 
Copping,  his  wife  and  childreQ,  from  the  parish  of  Swil-  member  of  a 

land,  in  Hampshire,  to  the  parish  of  Witnesham,  ia  Sut  ▼olunteercorps 
r  1.      ■  •  n         II  1  t  .  1  .   .       18  not  «tt  juru 

folk,  the  sessions  confirmed  the  order,  subject  to  the  opmiou  so  as  to  be 

of  this  Court  upon  the  following  case :—  **^^^[2  ^^^ 

The  respondents  having  established  a  settleo^ent  o|  the  tract  of  ser- 

pauper  in  the  appellant  parish^  the  appellants  proposed  to  ^"^^  u'^im)?**^* 

shew  that  he  had  subsequently  gained  a  settleoa^ent  in  the  necessary  in 

parish  of  Clopton.  The  facts  proved  by  them  were  these: —  ^  man  in- 

A  few  days  after  Michaelmas,  1807,  the  pauper,  being  a  «>^^«^  ^  *  ^J?" 
.  '  ^  w     MT     *  o       lunteer,  an  et- 

smgle  man,  let  himself  to  Mr.  Keen,  a  farmer,  of  Clopton,  fective  mem- 

iii  Suffoljfc,  for  a  year,  to  commence  at  the  Michaelmas-day  ^^  ^^  that  he 

following.     The  pauper  went  into  the  service  accordingly,  should  have 

and  stayed  his  time.    He  slept  all  the  time  at  Clopton,  and  ^^  ^leaan^ 

received  bis  wages.    A  year  and  a  half  before  the  pauper  required  by  the 
-  .  ,  .         r  t.M      TT         «      1     1  .  •       «    1  ▼olunteeract— 

eotei^ed  mto  the  service  of  Mr.  Keen,  he  had  been  mrolled  44Geo.3,c.54, 
as  a  member  of  the  Helmingham  corps  of  volunteers^  ^^^' 
which  corps  was  duly  constituted  according  to  the  acts 
relating  to  corps  of  yeomanry  and  volunteers  in  Great  Bri- 
tain. During  all  that  time,  and  throughout  his  year's  ser- 
vice, the  pauper  duly  attended  muster,  and  was  duly  re- 
tunied  by  the  commanding  oflScer  as  an  effective  member 
of  the  corps.  He  did  not  communicate  the  fact  of  his 
being  a  member  of  the  corps  to  Mr.  Keen  until  he  had 
entered  his  service,  nor  did  he  ever  give  fourteen  days* 
notice  of  an  intention  to  quit  the  corps.  He  did  not  take 
the  oath  of  allegiance  according  to  44  Geo.  3,  c.  54,  s.  20. 

The  sessions  were  of  opinion  that  he  was  not  sui  juris 
at  the  time  of  letting  himself  to  Mr.  Keen,  although  he 
had  not  taken  the  oath  of  allegiance.  If  the  Court  shall 
be  of  that  opinion,  the  order  of  sessions  to  b^  confirmed— 
otherwise,  to  be  quashed. 
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Austin,  in  support  of  the  order  of  sessions.     Had  the 
.^J^"^^^^     pauper  taken  the  oath  of  allegiance,  he  clearly  would  not 
V,  have  been  sui  juris  at  the  time  of  the  hiring.     Bex  v.   Wes- 

Witnesham!    ^^^^^g^  (^)>   ^^^   V-  Winchcomh  {h).   Rex  v.  Beaulieu  (c). 
The  only  question  is — whether  it  was  necessary,  in  order  to 
constitute  him  an  effective  member  of  the  volunteer  corps, 
that  he  should  have  taken  the  oath  of  allegiance?     The 
£Oth  section  of  44  Geo.  S,  c.  54,  requires  volunteers  to 
take  the  oath  of  allegiance,  but  the  words  of  that  section 
are,  it  is  submitted,  directory  only.     Where  the  words  of 
a  statute  are  in  the  affirmative  only,  the  act  is  directory* 
Thus,  by  the  statute  9,b  Geo.  3,  c.84,  s.  7,  poll  clerks  are  in 
specific  terms  required  to  take  certain  oaths,  and  yet  this  has 
always  been  considered  as  directory.    In  Rex  v.  Corfe  MuU 
ten  {d)  there  was  a  question  whether  a  man  gained  a  settle* 
ment  by  executing  the  office  of  tithing-man  for  a  year,  he  not 
having  been  sworn  into  the  office  by  taking  the  oath  which 
the  court  leet  by  which  he  was  chosen,  had  ordered  him, 
under  a  penalty  of  5/.,  to  take  within  one  month :  and  it  was 
held  that  he  gained  a  settlement.     The  Court  observed, 
that  ''  swearing  in  may  be  rendered  necessary,  either  to 
enable  the  party  to  serve  the  office,  or  to  impose  a  greater 
sanction  on  his  discharge  of  it.'*    That  case  they  considered 
to  come  within  the  latter  view ;  and  they  likened  the  case 
to  that  of  the  churchwarden,  concerning  whom  it  was  said 
to  have  been  decided  in  an  anonymous  case,  1  Ventris,  267, 
that  he  may  execute  his  office  before  he  is  sworn,  though  it 
is  convenient  that  he  should  be  sworn.     It  is  submitted, 
that  in  this  case  the  oath  is  required  for  the  purpose  only 
of  imposing  a  greater  sanction   on  the  discharge  of  the 
duties  of  the  volunteer,  and  that,  therefore,  the  pauper  was 
an  effective  member  of  the  corps  in  which  he  was  inrolled, 
although  he  had  neglected  to  take  the  oath. 


(a)  Burr.  S.  C.  753.  (c)  3  Maule  &  Selw.  229. 

(6)  1  Dougl.  391.  Id)  1  Bam.  &  Adol.  211. 


The  Kino 


HILARY  TERM,  V  WILL.  IV.  449 

Gurdon,  contrd.     It  must,  perhaps,  be  admitted  that  the         1B35. 
pauper    was   an   effective   volunteer,   notwithstanding   the 
omission  to  take  the  oath  of  allegiance ;  and,  therefore,  the  «. 

question  is,  whether  a  volunteer  is  upon  the  same  footing  as  Ifjn™tantsj)f 
a  fmlitia-man,  who,  it  is  admitted,  is  not  sui  juris.  It  is 
submitted  that  he  is  not  so,  and  that  a  volunteer,  inrolled 
under  44  Geo.  3,  c.  54,  was  sui  juris,  and  capable  of  en* 
taring  into  a  contract  of  hiring.  The  militia-man  may  be 
arrested  and  compelled  to  serve,  is  subject  to  the  articles 
of  war,  and  may  be  treated  as  a  deserter.  He,  therefore, 
has  Dot  the  command  of  bis  time.  But  the  volunteer ^  on 
the  contrary,  could  not  be  compelled  to  train.  His  attend- 
ance was  voluntary,  and  his  non-attendance  was  punished 
only  by  a  fine^  to  which  each  company,  by  rules  and  regu- 
lations of  its  own,  agreed  to  submit,  and  the  amount  of 
which  was  fixed  by  themselves.  The  crown  had  no  greater 
control  over  him  than  over  any  other  subject  of  the  realm. 
The  volunteer  act  gave  the  crown  authority  to  call  out  the 
volunteers  to.  active  service  only  in  case  of  invasion  by  a 
foreign  enemy.  This  is  nothing  more  than  the  ancient  pre- 
rogative of  the  crown  as  to  all  its  subjects,  as  appears  from 
Blackstone's  Commentaries  {a)y  Hawkins  P.  C,  (6),  and  Dal- 
ton^s  Sheriff{c)f  and  also  from  the  preamble  to  the  act  for  the 
defence  and  security  of  the  realm(d),  in  which  it  is  stated  to 
be  the  ''ancient  and  undoubted  prerogative  of  the  crown  to 
require  the  military  service  of  all  the  liege  subjects,  in  case  of 
an  invasion  of  the  realm  by  a  foreign  enemy.''  As  this  was 
the  extent  of  the  pauper's  obligation,  and  as  be  contracted 
to  do  no  more  by  becoming  a  volunteer  than  every  person 
not  infirm,  between  the  ages  of  fifteen  and  sixty,  was  by 
the  act  last-mentioned  compellable  to  do,  he  was  capable 
of  entering  into  this  contract.  [Littledale,  J.  Was  not  the 
volunteer  under  the  control  of  his  officers?]  Only  whilst 
under  arms.     If  this  pauper  was  not  sui  juris,  every  person 

(a)  1  Black.  Cora.  343;  4  Bl.C.  (c)  196,  trde,  Posse  Camitatm. 

122.  {d)  43  Geo.  3,  c.  96. 

(6)  1  Hawk.  P.  C.  c.  22. 
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above  the  age  of  fifteen  and  under  sixty  is  in  the  same 
TheK,»o      "*•""*<»• 

^mT^^iu!      ^^^  ^^^  ^'^  "P^  Austin  to  answer  that  a^iunent 

Auttin.  The  question  seems  to  be,  whether  the  pauper 
was  less  sui  juris  by  the  volunteer  act,  than  by  43  Geo.  3, 
c.  96,  the  act  for  the  defence  of  the  realm%  By  the  Mod 
section  of  44  Geow  3,  c.  54,  volunteers,  upon  a  geneial 
si^Mil  of  alarm,  are  to  assemble,,  and  from  that  tioaa  may 
be  deemed  deserters,  and  are  made  subjecl  to  the  nuitiay 
laws.  By  sections  30  &  31  no  voiunteer  is  allpwed  to  quia 
kk  corps  without  giving  fourteen  days'  notice,  and  giving  up 
his  arms,  and  paying  all  fines  due  from  him.  There  ase 
likewise  other  statutes  which  give  the  crown  gveattr  powers 
over  volunteers  than  it  possessed,  either  at  cooonoB  law  or 
by  43  Gio.  3,  c.  96. 

The  Court  granted  AuUim  permission  to  refer  to  these 
on  a  future  day* 

Austin  on  another  day  referred  the  Court  to  4d  Geo.  3, 
c.  90,  s.  99 ;  55  Geo.  3,  c.  65 ;  55  Geo.  3,  c.  168. 

Cur.  adv.  vull. 
On  a  subsequent  day  in  the  term. 

Lord  Denman«  C.  J.»  delivered  the  judgment  of  the 
Court. — The  question  in  this  case  is,  whether  a  person  who 
was  at  the  time  a  member  of  a  volunteer  corps,  could 
gain  a  settlement  by  hiring  and  service?  We  have  been 
referred  to  the  volunteer  act,  (44  Geo.  3,  c.  54,)  to  the  act 
for  the  defence  of  the  realm,  (43  Geo.  3,  c.  96,)  and  to  the 
militia  acts  of  42  Geo.  3,  c.  90,  55  Geo.  3,  c.  65,  and 
55  Geo.  3,  c.  168.  It  seems  to  us  that  the  volunteer  act 
puts  a  volunteer  upon  the  same  footing  as  a  militia-man ; 
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and  thaty  by  becoming  a  volunteer,  the  pauper  in  this  case        1995. 
bad  put  it  out  of  his  power  to  contract  to  serve  bis  master     ^  ^ 
during  the  whole  year.     This  case,  therefore,  comes  within^  v. 

the  authority  of  the  militia-Qian*8  case,  in  which  it  was  hel*  Wiraisa^ 
that  no  settlement  was  gained. 

Sir  John  Campbell,  amicus  curiie.  Lord  Erskine  wrote 
a  celebrated  book  upon  the  subject,  in  which  he  came 
to  the  same  conclusion. 

Lord  Denman,  C.  J. — We  are  glad  to  hear  our  opinion 
confirmed  by  that  of  so  teamed  a  person.  We  thought 
it  strange  that  the  question  shoiild  never  before  have  been 
considered. 

Order  of  Sessions  confirmed. 


The  King  v.  Ford  and  others. 

I H  IS  was  an  indictment  for  an  assault.    The  first  count  In  order  to 

stated   that  the  defendants,  in  the  parish  of  St.  James,  ^"^^^^43 

Westminster,  made  a  violent  assault  upon  one  Scattergood,  GeaS,  c.99, 

he  then  and  there  being  in  lawful  possession  of  certain  rears* of  as- 

soods  and  chattels  which  had  been  seized  and  taken  pos-  ?^®^  *"^» 
°  It  IS  not  neces- 

session  of  by  Thomas  Denham,  collector  of  assessed  taxe^  sary  that  those 

for  the  parish  aforesaid,  for  the  sum  of  61. 1 5s.  6d.  for  ar-  JJJJXS'S- 
rears  of  assessed  taxes  due  from  the  said  Ford,  with  intent  manded  by 
the  said  Scattergood  from  and  out  of  the  possession  of  the  in^M^^Spon 

the  house- 
holder in  person,  or  that  there  should  have  been  a  direct  refusal  of  payment  to  the 
collector  in  person.    But  it  is  sufficient  if  a  demand  have  in  fact  been  made  by  the 
collector  or  tiptnon  uuihoHud  by  kim,  and  the  householder  has  refused  payment,  whe- 
ther on  the  ground  of  inability  or  for  any  other  cause. 

Nor  is  it  necessary  that  the  collector  should  in  the  demand  have  specified  the 
exact  sum. 

Where  a  count  in  an  indictment  stated  that  the  defendant  made  an  assault  upon  a 
person  who  was  in  lawftil  possession  of  goods  under  a  levy  for  a  specified  ium  of  money 
for  arrears  of  assessed  taxes,  with  intent  unlawfully  to  force  him  out  of  possession, — 
Lord  Draifian,  C.  J.,  held  that  it  was  necessary  to  prove  that  the  specific  sum  was  due, 
although  he  thought  that  no  sum  need  have  been  stated. 


452  CASES  IN  THE  KING's  BENCH, 

1835.         said  goods  wroogfully  and  unjustly  to  force  and  expel  and 
^"^^^^^      put  out,  &c.     The  second  count  was  for  a  common  assault 
v.  on  Scatiergood.     Plea ;  not  guilty.    The  indictment^  which 

Ford  ^.3,  found  by  the  Middlesex  grand  jury,  at  the  Clerkenwell 
Sessions  House,  was  removed  into  this  Court  by  certiorari, 
and  the  prisoners  were  tried  at  the  Middlesex  sittings  after 
last  term,  before  Lord  Denman,  C.J.  It  then  appeared 
that  arrears  of  assessed  taxes  being  due  from  Ford,  Den- 
ham,  the  collector  for  the  parish,  in  company  with  Pollard, 
whom  he  had  duly  authorized  to  collect  taxes,  called  at  the 
house  of  Ford  for  the  purpose  of  demanding  payment. 
Ford  was  from  home ;  but  Denham  and  Pollard  saw  at  his 
house  a  woman,  to  whom  they  stated  that  they  had  come 
to  demand  payment  of  the  arrears  of  the  taxes,  and  that  if 
they  were  not  shortly  paid,  a  distress  would  be  put  in. 
The  woman  said  that  Ford  was  unable  to  pay ;  and  Ford 
himself  shortly  afterwards  called  on  Pollard,  and  stated 
that  he  was  unable  to  pay.  Pollard,  under  the  authority 
of  Denham,  made  a  levy  upon  the  goods,  8cc.  in  Ford's 
house,  and  put  Scattergood  into  possession.  Whilst  be 
was  so  in  possession,  a  violent  assault  (the  subject  of  the 
present  indictment)  was  made  upon  him  by  the  defendants, 
with  a  view  to  compel  him  to  abandon  the  seizure.  It  was 
objected  to  the  first  count  of  the  indictment  that  it  was  not 
supported  by  the  evidence,  inasmuch  as  it  was  not  shewn 
that  the  precise  sum  of  6/.  I5s.  6d,,  for  which  the  distress 
was  stated  in  the  indictment  to  have  been  made,  was  in 
fact  due.  Lord  Deaman,  C.  J.,  thought  that  the  sum 
need  not  have  been  stated ;  but  that  being  stated,  it  could 
not  be  rejected  as  surplusage,  but  must  be  proved  as  laid. 
The  first  count  being  thus  disposed  of,  it  was  objected 
that  the  evidence  did  not  warrant  a  conviction  upon  the 
second  count;  for  that  the  assault  was  justifiable  for  the 
purpose  of  putting  Scattergood  out  of  possession,  unless  he 
were  shewn  to  have  been  legally  in  possession,  which  he 
could  not  be,  unless  there  had  been  such  a  refusal  on  the 
part  of  Ford  to  pay  the  taxes,  as  required  by  43  Geo.  3, 
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c.  99i  s.  33.     It  was  contended  that  under  this  enactment         1835. 
no  levy  could   be  made,  unless  there  had  been  a  direct     Jt*^", 
refusal  by  Ford  to  the  collector,  upon  a  personal  demand  v. 

made  by  him  to  Ford,  or  upon  a  written  paper  containing  hqJ  oJh^„ 
such  demand^  having  been  left  at  Ford's  house.  For  this 
position,  the  case  of  Cvllen  v.  Morris  (a)  was  cited.  Lord 
Denman,  C.  J.,  however,  over-ruled  the  objection,  and  told 
the  jury  that  it  was  not  necessary  that  there  should  be  a 
refusal  by  the  householder  himself,  and  that  it  need  not  be 
to  the  collector  in  person,  but  that  it  was  sufficient  if  it  was 
oiade  to  any  person  properly  authorized  by  him  to  collect, — 
if,  in  common  language,  there  was  a  refusal  to  pay.  The 
jury  found  that  there  had  been  a  refusal  to  pay,  and  re- 
turned a  verdict  of  guilty.  On  a  day  in  this  term,  the 
prisoners  being  brought  up  for  judgment, 

Humfrey  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. The  act  (43  Geo.  3,  c.  990  gi^^^  to  the  col- 
lector power  to  levy  only  where  payment  of  the  assessed 
taxes  is  refused  by  any  person  '*upon  demand  made  by  the 
collector  or  collectors  of  the  division  or  place.'*  In  Cullen 
V.  Morris,  which  was  an  action  against  the  High  Bailiff  of 
Westminster,  for  refusing  to  receive  the  vote  of  the  plain- 
tiff at  an  election,  on  the  ground  that  he  had  not  paid  his 
rates,  jibbott,  C.  J.,  said,  "  There  has  been  no  personal 
demand  of  the  rates  which  are  due  from  him,  and  no  writ- 
ten paper  containing  a  demand  of  these  rates  has  been  left 
at  his  house,  although  an  application  has  been  made  at  the 
house.  It  appears  to  me  therefore  he  had  a  right  to  vote." 
Here,  there  was  no  personal  demand,  nor  any  written  paper, 
containing  a  demand  by  the  collector,  left  at  Ford's  house, 
although  an  application  was  made  at  his  house.  If  so 
strict  a  rule  is  to  be  observed  under  circumstances  such  as 
those  in  the  case  of  Cullen  v.  Morris,  'k  fortiori,  ought  it  to 
be  adopted  in  this  case,  for  here  the  consequences  of  the 
refusal  are  more  highly  penal.     Not  only  should  the  de- 

(a)  9  Starkie,  N.  P.  C.  577. 
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1S35.        maud  have  been  pertonaU  but  also  the  sum  claimed  should 
have  been  stated. 

Sit  John. Campbell  elected  to  shew  cause  in  the  first 
instance.  The  point  made,  tfiat  there  must  be  an  express 
refusal  to  the  collector  in  person,  upon  a  demand  personally 
made  by  him  to  the  householder  in  person*  is  utterly  with- 
out foundation.  The  language  of  the  act  is  simply  that  "  if 
any  person  shall  refuse,  upon  demand  made  by  the  col- 
lector/' then  the  collector  may  levy.  It  does  not  say  in 
what  manner  the  demand  must  be  made  by  the  oallector, 
or  in  what  way  the  party  must  refuse.  If  the  ai^ument  on 
the  other  side  were  correct,  then  no  levy  could  ever  be 
made  if  the  householder  chose  to  keep  out  of  the  way. 
There  can  be  no  doubt  that  the  xiemand  and  refusal  were 
both  sufScient.  They  would  be  sufficient  in  case  of  a  motion 
-for  an  attachment  for  non-performance  of  an  award.  The 
case  of  Cu/len  v.  Morris,  which  was  a  case  as  to  .whether  a 
voter  was  disquali6ed  by  non-payment  of  ruie$,  has  no  bear- 
ing at  all  upon  the  question. 

Humfrey,  in  support  of  his  rule.  The  observation,  that 
the  act  of  parliament  could  not  be  carried  into  effect  if  the 
householder  chose  to  keep  out  of  the  way,  is  met  by  the 
admission  that,  under  the  authority  of  Ctdlm  v.  Morris,  a 
written  demand,  left  at  the  house,  would  be  sufficient. 
The;demand  of  .the  servant  is  not  sufficient  unless  it  be 
shewn  that  she. possessed  the  character  of  an  agent.  Such 
a' demand  would  not  be  sufficient  in  the  case  referred  to  of 
an  award.  [Lt///eda/£,  J.  The  act  of  parliament  certainly 
does. not  require  that  the  refusal  should  be  made  to  the 
collector,  but  speaks  only  of  refusal  upon  demand  made  by 
the  collector.  As  far  as  the  refusal  goes,  the  case  seems 
quite  complete.]  The  demand  was  not  sufficient.  CuUtn 
V.  Morris  is  a  strong  authority  in  favour  of  the  defendants. 

Cur.  adv.  vult. 
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Lord  Denman,  C.J.,  oq  a  subsequent  day  said-* After  i835. 
considering  the  act  df  parliament  and  tbe  case  cited  in  the 
argument,  we  are  of  opinion  tluit  this  application  ought  to 
be  refused.  It  is  not  necessary  that  a  demand  should  be 
made  on  the  householder  hiosself^or  that  the  precise  sum 
should  be  specified.  A  ditftress  may>be  put  in,  if  •a  demand 
of  tbe  taxes  has  been  made»  and  *  there)  has » been  a  refuaal 
to- pay  on  the  ground  of  inabiUty/or  for  any  other,  season. 
Cutlen  V.  Morris  relates  toia  matter  totally  i^ifTerent' from 
'that  of  the  present 'oase;  ^aiid  'the^flfinciple  «f  it  is  net,  rwe 
thkik,  applicable  here. 

'Rule  disehai^d. 


The  King  v.  The  Inhabitants  of  Cregrina. 

'Upon  appeal  aganiSt  an  order  for  the  removal  Of  Sepii-  j4,  being,  with 
mus  Lloyd,  his  wife  and  children,  from  the  parish  of  Cre-  next  of  kin  to' 

grina  to  the  parish  of  Glasscombe.  both  in  the  county  df  «"  intestate 

,  lakes  out  ad- 

Radnor,  the  Sessions  quashed  the  order,  subject  to  the  ministration, 

opinion  of  this  Court  on  the  following  case :  ?"^  then  all 

■^  ^  ^         ^  four  join  in  a 

Septimus  Lloyd  had,  before  1930,  acquired  a  settlement  mortgage  of 

in  Glasscombe,  by  renting  a  tenement  in  that  parish.     His  nemrat^in  d^ 

father,  John 'Lloyd,  died  in  1822,  intestate,  possessed  of  parish  of  Dale, 

a  leasehold  tenement  in  Gregrina,  which  he  held  for  the  ||)^rtjof 

residue  of  a  term  of  999  years,  at  a  pepper-corn  rent,  leav-  the  intestate, 

•       It.  ft  ^^^  divide 

mg  a  widow  and  four  sons,  viz.  Jonn,  James,  Septimus  (the  between  them 

pauper),  and  William.     On  4th  August,  1828,  administra-  Jj^^"%Uj: 

tion  was  granted    to  James.     By   indenture,   dated   2dd  sequently  £., 

August,  1828,  between  James  (the  administrator),  John,  ^on^of  a  smn 

Septimus  (the  pauper),  and  William  Lloyd,  and  Mrs.  Guise,  of  money  then 

the  tenement  was  assigned  by  James  Lloyd  (the  admitiis-  ^^ees  with  C. 

to  sell  him  alt 
his  interest  in  the  tenement,  and,  after  a  lapse  of  some  time,  joins  A,  and  D.  in 
releasing  all  their  interest  to  £.>— Held,  that  B.  did  not,  by  a  residence  in  Dale  for 
forty  days  between  making  tbe  agreement  aad  cseoatiag'tlienlcase^  gain  a  settlement 
by  esute  in  that  parish. 


n^^ 
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1835.        trator)»  and   confirmed   by  John,  William,  and  Septimus 

J]^*^J^       Lloyd,  to  Mrs.  Guise,  by  way  of  mortgagei  for  the  residue 
The  KiMG         -  ,  ^  I         1  •  mi 

9.  of  the  term,  for  securing  1£0/.  and  interest.    The  four  bro- 

Inhabitants  of  |hg„  divided  the  120/.  equally  among  them,  executed 
the  deed,  and  signed  the  receipt ;  and  covenanted  for  the 
re-payment  to  Mrs.  Guise  of  the  120/.  and  interest.  At 
the  time  of  this  transaction  the  pauper  resided  in  Glass- 
combe.  About  a  year  afterwards,  whilst  residing  in  Glass- 
combe,  he  agreed  verbally  with  his  brother  William  to  sell 
him  all  his  interest  in  the  leasehold  tenement,  in  considera- 
tion of  William^s  paying  the  pauperis  share  of  the  120/.  and 
all  interest  due  and  to  grow  due,  and  of  the  sum  of  2/.; 
which  2/.  was  allowed  to  the  pauper  by  William.  About 
a  year  after  making  this  agreement,  the  pauper  removed 
into  a  cottage  in  Cregrina,  and  continued  there  until  his 
removal  under  the  order,  but  did  not  interfere  with  the 
leasehold  tenement.  In  September,  1832,  William  Uoyd, 
on  behalf  of  himself  and  of  his  brothers  James,  John,  and 
Septimus,  gave  a  written  notice  to  Mrs.  Guise,  that  at  the 
expiration  of  six  months  the  principal  and  interest  on  her 
mortgage  would  be  paid  off.  By  indenture,  dated  29th 
April,  1833,  John,  James  (the  administrator),  and  Septimus 
(the  pauper),  in  consideration  of  30/.,  released  and  assigned 
all  their  interest  in  the  leasehold  tenement  to  William 
Lloyd.  No  money  passed  to  the  pauper ;  William  Lloyd 
claiming  and  retaining  the  pauper's  fourth  share,  under  his 
bargain  made  three  years  before,  and  having  received  and 
retained  the  intermediate  rent  accruing  in  respect  of  such 
fourth  share. 

Biggs  Andrews  in  support  of  the  order  of  sessions.  The 
pauper  was,  at  the  time  of  his  residence  in  Cregrina,  pos- 
sessed of  a  distributive  share  in  the  equity  of  redemption ; 
and  an  equitable  estate  is  sufficient  for  the  purposes  of  set- 
tlement. Although  the  legal  estate  in  the  term  had,  by 
the  administration,  vested  in  James  Lloyd  alone,  yet  after 
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ihe  MBignment  by  way  of  mortgage,  in  which  all  the  bro-        1835. 
there  joined,  and  by  which  all  equally  covenanted  to  repay     Jj^^^ 
the  120/.  and  interest,  the  equitable  right  to  compel  the  v. 

mortgagee  to  re-convey  the  term  upon  repayment  of  the  CaEGBuiAr 
120/.  and  interest,  vested  equally  in  all.  The  agreement 
of  the  pauper  with  his  brother  for  the  sale  of  all  his 
interest  in  the  leasehold  tenement,  was  a  mere  verbal 
agreement,  and  was  not  executed  until  three  years  after; 
before  which  time  he  had  resided  for  more  than  forty  days 
in  Cregrina. 

Adolphuij  contri.  At  the  time  of  the  residence  of  the 
pauper  in  Cregrina,  he  had  parted  with  all  interest  in  the 
leasehold  premises  to  his  brother.  The  agreement,  though 
verbal,  having  been  followed  by  payment  or  allowance  of 
the  2/.,  was  sufficient  to  pass  whatever  equitable  interest 
the  pauper  may  have  possessed  (a). 

Lord  Den  MAN,  C.J. — The  legal  estate  was  in  the  ad- 
ministrator. The  pauper  had  at  one  time,  after  the  execu* 
tion  of  the  mortgage  deed,  an  interest  in  the  equity  of 
redemption,  which  interest  he  parted  with  by  his  agree- 
ment to  sell  to  his  brother.  He  could  clearly  have  no 
equity  after  the  agreement.  I  am  therefore  of  opinion 
that  the  order  of  sessions  cannot  be  supported. 

LiTTLKDALB^  J.  and  Williams,  J.,  concurring. 

Order  of  Sessions  quashed. 


(o)  As  to  the  jCMCS  in  which  Barieit   ▼.  PkkengiU,  1  Eden, 

pajment  of  part  of  the  price  will,  516;  Mam  y.  Mdhaum,  4  Ves. 

in  equity,  take  a  verbal  contract  jun.   720;    CUrum    v.   Cooke,  1 

out  of  the  statute  of  frauds,  see  Scboales  k  Lefr.  40. 


VOL.  IV.  H  H 
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Iii>  the  mtiUtt  of  the  London  aikl  GRBBHiriCHt  Rai4w AT 
CaMPANY  ^nd  like  Sheriff  of  Surbey  «id  Thomao 
Kbeton. 

By  a  local  act  j^  g^j^  ^^j^j  j^^^j  j^^^^j  obtained  for  a  writ  of  mancfamus  to 

power  IS  given 

to  a  Company  issue,  directed  to  the  Sheriff  of  Surrey,  commanding  him 

for  the  pur-  ^^  summon  and  return  a  jury  to  assess  the  compensation  to 
poseofmaking  be  paid  to  Mr.  Keelon  for  his  leasehold  interest  iu  certain 
upon  ^ving  tenements  in  Bermondsey»  and  the  compensation  to  be  paid 
compensation;  ^^  j,jm  f^,.  the  damages  he  will  sustain  by  reason  of  the  act 
enacted  that  of  parliament  enabling  the  Greenwich  and  London  Railway 
parties  cannot  Company  to  take  the  said  premises,  't'his  rule  was  ob- 
agree,ajury  tained  upon  affidavits  which  stated  the  following  facts: 
moned  to  as-         ^^  ®"  ^^^  ^^  ^  Will.  4,  c.  xlvi.  intituled  "  An  act  for 

certain  the       making  a  Railway  from  London  to  Green wich/'  certain  per- 

▼alaeofthe  .  .11  ^    v»»i.»    -, 

land,  and  to     SOUS  were  incorporated  under  the  name  of  '^The  London 

assess  com-  ^^^  Greenwich  Railway  Company,^  and  were  empowered 

the  injury  to  hold  lands,  &c.,  and  enabled  to  enter  and  to  take  land 

i^teresS^r  ^^^  ^^^  purposes  of  the  act,  giving  to  all  parties  interested 

the  land  satisfaction  for  the  value  of  such  lands,  and  also  compensa- 

by  reason  of  ^^^   ^^^  damage   and   injury  sustained  by  reason  of  the 

the  execution  ^orks  authorized  by  the  act,  or  in  execution  of  any  of  the 
of  the  act;  ^    ,  "^  __,  ,  .  %  •  ,       .^ 

which  value      powers  of  the  act.     The  oOth  section  enacted,  that  if  any 

of  the  land  ^  party  interested  in  any  lands  to  be  taken  in  execution  of 
sation  they  any  of  the  powers  thereby  granted,  should  refuse  to  accept 
to^^^rtain      ^^^^  compensation  as  should  be  offered  by  the  Company, 

and  settle  te-    they  might  issue  a  warrant  to  the  sheriff  of  the  county  in 

paratdy.  The      ..  ,     f    .      .  i-       t- 

Company  re-    which  the  lands  are  situate,  commanding  bim  to  summon  a 

quired  the  j^^  jq  ascertain  and  give  a  verdict  for  the  money  to  be 
a  market  gar-  paid  for  the  purchase  of  such  lands,  and  for  compensation 
twmforvears-  ^^^  ^^^  damages  and  injuries  aforesaid;  which  purchase- 
and  a  jury 

summoned  under  the  powers  oif  the  act  (not  being  called  upon  by  the  Conpany  of  the 
claimant  to  separate  the  value  of  the  leasehold  interest  from  the  compensation  for 
damages)  gave  a  verdict  for  an  entire  ntm^  *'  as  a  satisfaction  for  all  losses  and  da- 
mages :"— -Held,  that  the  Company  could  not  treat  this  verdict  as  a  nullity,  and  require 
a  new  jury  to  k>e  summoned. 
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money  and  compensation  they  were,  by  sect.  51,  directed        1885. 
to  settle  and  ascertain  separately  and  distinctly.    By  the      ^^ 
39tb  section  a-  form  of  conveyance  to  Ike  Company  was   London  and 
gives,  which  was  so  framed  ae  to  require  the  consideration    ^H^;;;'^ 
money  to  be  expressed  in  the  instrument  Company. 

Mr.  Keeton  was  a  horticulturist  and  market  gardener, 
and  was  possessed  of  some  land,  as  lessee,  for  an  unexpired 
term  of  years,  and  of  other  land,  as  tenant  from  year  to 
year.  The  Company  wishing  to  make  use  of  this  land, 
and  the  parties  not  being  able  to  agree  as  to  the  value  of 
the  land  and  the  amount  of  the  compensation  to  be  given 
to  Mr.  Keeton  for  his  crops  and  fixtures,  a  jury  was,  in 
pursuance  of  the  terms  of  the  act,  summoned  for  the  pur- 
pose of  ascertaining  the  sum  to  be  paid.  The  jury  gave 
15,000/. ''  as  a  satisfaction  for  all  losses  and  damages,  ex- 
cept for  fixtures,"  and  202/.  95.  4(/.  for  the  fixtures.  The 
counsel  for  l,be  Company  did  not  ask  the  jury  to  separate 
ike  value  of  the  leasehold  interest  from  the  sum  given  by 
way  of  compensation  for  damages.  It  was  sworn  in  the 
affidavits  in  opposition  that  no  claim  was  made  in  respect 
of  the  leasehold  interest. 

The  rule  was  moved  for  and  obtained  on  the  ground 
that  the  jury  had  not,  in  ascertaining  the  amount  to  be  paid 
for  the  purchase  of  Mr.  KeetoiCn  interest  in  the  land,  and 
for  the  damages  sustained  by  him  by  reason  of  the  execti* 
tion  of  the  act,  settled  and  ascertained  the  amount  awarded 
for  the  damages,  separat/ely  and  distinctly  from  the  amount 
awarded  for  the  value  of  the  interest  in  the  land. 

TAeWgfT  and  Channel  now  shewed  cause.  It  is  submit- 
ted that  the  51st  section  of  the  act  is  directory  only.  It  is 
a  provision  for  the  benefit  of  the  Company;  and  it  has 
always  been  held,  in  cases  of  this  sort,  that  the  act  must  be 
coOMtrued  most  strongly  against  the  Company.  It  was 
argued,  on  the  motion  for  the  rule  nisi,  that  the  ad  valoreni 
duty  upon  the  assignment  of  the  lease  cannot  be  ascer* 

H  H  2 
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1835.        tainedy  because  the  amount  of  the  purchase  money  is  not 

^^"'^^"^^      knbwh;  but,  if  it  be  assumed  that  the  whole  15,000f.  was 

LoMuoN  and   given  for  the  leasehold  interest,  the  ad  valorem  stamp  may 

^r!ilwIy"    ^*^''y  ^^  calculated.     If  it  be  said  tbat  there  will  be  a 

CoMPAMr.     failure  of  justice  if  the  Court  does  not  interfere,  the  answer 

is,  that  it  was  the  duty  of  the  Company  to  require  the  jury 

to  assess  the  value  of  the  leasehold  interest  separately  from 

the  amount  of  the  damages;  and  that  they, having  neglected 

to  do  so,  cannot  now  treat  the  verdict  as  a  nullity,  on  the 

ground  that  the  verdict  is  for  an  entire  sum. 

Follett,  S.  G.,  and  Wightman,  contri.  By  the  46th 
section  of  the  act,  the  Company  are  obliged  to  purchase  all 
the  land  of  this  individual,  if  they  require  any  portion  of  it. 
It  is  only  a  small  portion  of  it  that  they  can  use  for  the 
railway.  The  rest  must  be  sold  by  them,  or  lie  useless; 
and  for  the  purposes  of  sale  they  must  be  able  to  shew  a 
valid  conveyance  to  themselves.  Now  the  39th  section, 
which  gives  the  form  of  the  conveyance  to  the  Company, 
requires  that  the  sum  given  by  them  for  the  land  shall  be 
stated.  But  as  the  jury  have  neglected  to  ascertain  sepa* 
rately  the  sum  to  be  paid  for  the  purchase  of  the  interest 
in'  the  land,  the  amount  of  the  consideration  cannot  be 
stated  in  the  conveyance;  nor,  consequently,  can  the  ad 
valorem  duty  be  ascertained  and  paid.  A  valid  convey- 
ance cannot  therefore  be  executed.  It  operates  as  a 
wholesome  check  on  the  jury  to  require  them  to  ascertain 
the  value  of  the  land,  and  assess  the  amount  of  compensa- 
tion for  injury,  separately. 

Lord  Denman,  C.  J.— I  think  that  it  was  the  duty  of 
the  Company  to  call  upon  the  jury  to  ascertain  and  settle 
what  parts  of  the  sum  awarded  by  them  were  applicable 
to  the  several  items  of  claim.  What  is  the  inconvenience 
that  is  to  result  from  the  finding  being  in  its  present  form? 
That  the  Company  do  not  know  how  to  put  a  value  on  the 
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property.    But  is  the  claimant  to  have  bis  verdict  put  in         1835. 
jeopardy  in  consequence  of  that  ?     I  certainly  think  not.    1      ^"^^^ 
cannot  understand  how  it  could  be  the  duty  of  the  claim-   London  and 
ant's  counsel  to  attend  to  the  apportioning  of  the  sum  of    ^^^nwick 
money  awarded.     His  duty  was  merely  to  get  as  large  an     Company. 
amount  as  the  jury  would  give  him.    There  certaiinly  has 
been  some  informality  in  the  proceedings ;  but  I  think  that 
we  ought  not  to  grant  a  mandamus  upon  such  a  ground  as 
I  have  stated. 

LiTTLEDALEy  J. —  It  occurs  to  me  that  to  obviate  the 
difficulty  about  the  ad  valorem  duty  on  this  part  of  the 
property,  the  whole  matter  should  be  specially  recited  in 
the  conveyance,  and  the  consideration  for  conveying  be 
stated  to  be  ''the  sum  of  15,000/.  so  paid  as  aforesaid."  I 
dare  say  the  claimant  will  undertake  to  pay  the  ad  valorem 
dutyj  and  then  no  injustice  will  be  done. 

Thesiger  stated  that  the  party  was  willing  to  assent  to 
that  proposition. 

Lord  Den  MAN,  C.  J. — That  will  be  the  best  end  of  the 
xQatter.  It  seems  to  me  that  it  is  impossible  to  treat  the 
proceeding  as  a  nullity,  and  that  it  would  be  yery  hard  to 
oast  upon  the  daimant  the  miacarriage  of  the  other  side. 

WiLUAMSi  J.,  and  Coleridge,  J.,  concurred. 

Rule  discharged^ 
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Holder  t;.  Raith. 

no  power  un^  ASSUMPSIT  for  goods  sold.    The  defendant  was  ar- 

^^[^Geo.3y  rested  for  180/.     The  plaintiff's  demand    was  for  220/.. 

c.  46,  s.  3,  to  .  ^ 

award  costs  to  which  was  resisted  on  the  ground  that  the  defendant  had 

wLpffn^  been  an  infant  at  the  time  of  supplying  the  goods,  and  that 

where  the         those  goods  were  not  necessaries.     Before  issue  joined 

recovered,  by    ^^^  matters  in  dispute  were  referred  to  an  arbitrator  by  a 

judgment  only,  judge's  order,  in  which  it  was  specially  directed  that  the 
a  less  amount  ^,  .  ^,  ^  3      ^    t  t 

than  the  sum    costs  of  the  action,  of  the  reference,  and  of  the  award, 

for  which  he  ghould  abide  the  event  of  the  suit,  in  like  manner  as  upon  a 

the  defend-  verdict.      The   arbitrator  awarded   to   the    plaintiff   551. 

^Therefore  ^P^^  ^^  affidavit  stating  the  above  facts,  and  adding  that 

they  have  no  the  insertion  in  the  order  of  the  special  words  relating  to 

under  this*^  the  costs  had  been  procured  by  consent,  with  a  view  to  ao 

statute  in         application  of  this  nature,  Crowder  obtained  a  rule  to  shew 

cases  in  which     '"'         •       ,       .   ^      ,  .       . ,  v        .,  ,   .  • 

the  recovery     cause  why  the  defendant  should  not  be  allowed  his  costs 

has  been  by  an  ^^j      43  q       g        ^       g^ 

award,  upon  a  '  ' 

reference  be- 

loined^"^  JP.  Kelly  now  shewed  cause.     It  is  an  old  established 

So,  although  rule,  founded  upon  several  decisions,  that  the  Court  has 

reference  it  is    ^^  power  to  award  costs  to  the  defendant  under  43  Geo.  3, 

**^^*7  except  where   there  has  been  a  recovery  by  verdict  and 

the  costs  of     judgment  of  less  than  the  amount  for  which  he  arrested  the 

Se  r^ren^   defendant.    It  has  been  decided  that  in  cases  of  arbitration 

and  of  the        the  Court  have  no  power  unde^r  the  statute.    The  words  of 

abide  the         ^^^  ^^^  ^^^»  "  wherein  the  plaintiff  shall  not  recover  the 

^"ff^^of^^      amount,"  &c.;   and  it  has   been  held   that  as  **  recover*" 

suit  in  like 

manner  as        means  "  recover  by  verdict  and  judgment!^  the  act  does  not 

upon  a  vei^      apply  to  cases  in  which  there  has  been  no  verdict  and 

DubUatWf  judgment.     In  this  case  there  was  not  nor  could  there  be 

Whether,  if  in '^ 

such  a  case 

the  parties  consented  thai  judgment  should  be  entered  up  for  the  sum  awarded, 

with  a  view  to  reserve  the  jurisdiction  of  the  Court  under  the  statute,  the  Court  would 

accept  the  power. 


HOLDBB 
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a  verdict  and  judgment,  for  the  reference  was  before  issue  188$. 
joined.  In  addition  to  the  difficulty  which  arises  from  the 
use  of  the  word  "  recover/'  there  is  also  this  other  difficulty 
arising  from  the  latter  part  of  the  section — that  the  mode  Raitb. 
in  which  the  Court  is  authorized  to  interfere  pre-supposes 
a  judgment ;  for  if  the  sum  recovered  exceeds  the  amount 
of  the  defendant's  costs,  the  plaintiff  is  to  take  out  execu- 
tion for  the  difference  only ;  and  if  the  defendant's  costs 
exceed  the  amount  recovered,  he  is  to  have  execution  for 
the  excess  of  the  costs  above  the  sum  recovered.  There- 
fore, supposing  even  that  the  Court  were  willing  to  depart 
from  the  authority  of  all  the  previous  cases,  they  would 
have  to  point  out  some  new  mode  of  carrying  the  provision 
into  effect,  for  there  could  be  no  execution  where  there  had 
.  been  no  judgment. 

Here  he  was  stopped  by  the  Court. 

Crowder,  in  support  of  his  rule.  The  special  words 
relating  to  the  costs  were  introduced  for  the  very  purpose 
of  bringing  this  case  within  the  operation  of  the  statute, 
and  create  an  essential  difference  between  this  case  and 
that  of  Keene  v.  Deeble{a\  in  which  no  words  of  this  sort 
occur.  It  must  be  admitted  that  if  those  words  had  not 
been  introduced,  the  defendant  would  have  no  locus  standi; 
but  these  words,  it  is  submitted,  have  the  effect  of  placing 
the  parties  in  a  similar  situation,  with  reference  to  the  pro- 
visions of  this  statute,  as  if  there  had  been  a  verdict  and 
judgment.  The  only  question  seems  to  be,  whether  the 
parties  can,  by  consent,  place  themselves  in  such  a  situa- 
tion. \Littledale,  J.  The  Court  has  power  to  interfere 
only  in  cases  where  there  has  been  9^  judgment*  Therefore 
if  the  parties  intend  that  the  Court  shall  have  power  to 
interfere,  they  must  agree  that  judgment  shall  be  entered 
up  for  the  amount  awarded.]     If  the  agreement  is  not 

(a)  6  Dowl.  &  Rjl.  383;  3  Barn.  &  Cressw.  49L 
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allowed  to  have  its  intended  effect|  great  injustice  will  be 
done  to  the  defendant. 

Lord  Dbmman,  C.J. — ^Tbe  de/eodavt  has  not  Itdteb 
tbe  proper  means  for  securing  hiaiaelf»  by  giving  power  tQ 
tbe  Court  to  interfere  under  this  statute.  I  very  mitcli 
doubt  indeed  wbetber  the  Court  wouU  aed^  the  powers 
if  the  parties  had  clearly  agreed  that  the  Couit  abH^nU  traal 
it  as  a  case  within  the  provisions  of  the  statute. 

LiTTLEDALB,  J. — ^These  words  do  not  reserve  to  the 
Court  the  power  of  interfering  under  the  ^latule^-  The 
order  should  have  reserved  it  in  express  terms  j«--tbs  parities 
should  have  agreed  thBt  judgment  should  be  entered  up  ;«-<-* 
they  should  have  referred  to  the  statute  particularly*  *  .AjmI^ 
after  all,  I  doubt  much  whether  die  Court  would -Jbave 
interfered  under  this  act  of  parliament,  even  if  tho  parties 
had  done  as  I  have  suggested.  It  is  to  be  obseivecfc  al«o» 
that,  if  the  Court  were,  in  any  case,  to  interfere  thm  order 
must  necessarily  be  confined  to  the  costs  rf  imt^  which 
alone  are  mentioned  in  the  statute,  and  which^  in  cases  in 
which  the  matters  in  dispute  have  been  referred  to  arbitia* 
tion  in  an  early  stage  of  the  cause,  are  in  ganentl  but  an 
insignificant  part  of  the  costs  incurred, 

Williams,  J^ — Keene  v.  DeebU(fl),  whick  baa  pevter  faaw 
over-ruled,  is  quite  decisive  of  tbif  ^ase^ 

Rule  diqcbargiid. 
(a)  5  Dowl.  &  ByL  383;  S.  C.  S  Barn.  &  Crasfww  491;  aal^  4£ir. 
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Reece  V.  Taylor  and  another. 

Trespass  for  an  assault  and  falfe  imprisonment,  and  To  trespass 
for  €aiT3Fiog  the  plakitiff  from  a  certain  bouse  and  shop  ^^^dfJ^i^ 
AnMigh  the  public  s^ets  to  a  police  ofiice.    Pleas:  first,  prisonmeot, 
BOl'goilty;  and  secondly,  by  the  defendant  Taylor,  that  he  ptead^^"thac^ 


'>  lanrfblly  possessed  of  the  house  and  shop,  and  that  the  "«  ^^  >"  \a^ 

plaintiff  was  imlaWfuHy  therein  miEilui^  a  great  disturbance  of  a  bouse, 

against  the  will  of  Taylor;  that  Taylor  requested  him  to  *f^^„*^ff^'Jj^ 

depart,  which  he  refused  to  do, 'whereupon  Taylor  gently  unlawfully 

laid  hands  upon  him  to  remove  him  out  of  the  house  and  ha^'^beenre- 

sbop;  that  thereupon  the  plaintiff,  in  the  presence  of  a  quested  to  de- 

police  oflicer,  assaulted  Taylor,  upon  which  Taylor  gave  refit»ed"where- 

him  into  CBStody,  and  caused  him  to  be  carried  from  the  "P^P  ^^®  ^^, 
.  ..,,,..  ,  ,.         ^        fendant  gently 

house  and  shop  along  the  public  streets  to  the  police  office,  laid  his  hands 

RepKcaUon:  de  injurid.    At  the  trial  before  Lord  £)f  n- ^"  ^'"?  .^"^  "^ 
■^  .  .    »  move  uim; 

man,  C.  J.,  at  the  Westminster  sittings  after  the  last  term,  that  thereupon 

it  appeared  that  Taylor  was  in  the  possession  of  the  house,  as^uUed^hioi 

and  that  the  plaintiff  was  unlawfully  there,  and  was  asked  in  the  presence 

to  depart;  that  upon  his  refusing  to  do  so,  Taylor  called  in  man,  where- 

a  policenoan,  who,  under  the  directions  of  T/iy/or,  and  upon  f?"^  he  caused 

,  .     .;i         ,  .       him  to  be 

a  charge  for  an  assault,  conveyed  the  plamtiff  to  the  police  taken  to  a 

office;  but  it  was  not  shewn  that  any  assault  had  been  in  ^p^j^^^^o^'    ; 
fact  made  by  the  plaintiff  on  the  defendant.    The  learned  de  injuria. 
jndg^  thought  that  the  defendant  Taylor  was  justified  in  ant^prov^d  all 
removing  the  plaintiff  from  his  house,  but  that  he  had  failed  ^^e  matters  of 
to  shew  a  justification  of  the  taking  through  the  streets  to  cept  the* as- 
the  police  office,  and  that  therefore  the  plaintiff  was  entitled  ^^  ^^}^ 
to  recover  damages  in  respect  thereof.    The  jury  found  a  Held,  that  the 
verdict  for  50/.  damages.     In  the  early  part  of  this  term,      ^J^JIj/^tT' 

recover  da- 

Maule  moved  for  a  new  trial.     The  learned  chief  justice  impritonment. 
was  wrong  in  directing  the  jury  that  the  plaintiff  might 
recover  in  respect  of  the  taking  to  the  police  office.     That 
was  matter  of  excess,  and  in  order  to  enable  the  plaintiff  to 
recover  in  respect  of  it,  should  have  been  replied  by  way  of 
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1895.        n®^  assigDmeiit*    Under  de  vguriAf  the  plaintiff  codd  not 
recover  for  this  excess.    [WilUamSfi.  Your  general  repli- 
cation puts  in  issue  all  the  facts  of  the  plea*    Now,  in  that 
plea«  there  is  a  statement  of  an  assault  by  tke  piaiMtif  cm 
the  defendant  in  the  presence  of  a  policeman^  whieb  staler 
ment  is  necessary  to  justify  all  the  trespasses  oompkhed 
of  in  the  declaration^  except  the  mere  reflkoving  out  of  the 
house.    You  foiled  in  proving  that.    W«»  not  tkia  good 
ground  for  the  plaintiff  having  dtnages  i    Lord  Dammn, 
C.  J.  I  acted  upon  the  ground  which  mj  brother  raentMs.] 
It  is  not  denied  that  the  plaintiff  abewed  a  right  to  recover 
damages-— as  far  as  the  question  depended  upon  thee^ 
denct — for  the  assault  may  not  have  been  commeiisiifale 
with  the  justification ;  but  the  argumealt  now  -submitted  to 
the  Court  is,  that  upon  the  pkadirngs,  the  plaintiff  w<as 
debarred  from  recovering  for  Ais  excess,  for  that  it  ought 
Upon  issue       to  be  replied.     [Littkdale,  J.   The  observatioDs  of  the 
S^Tof  wn      J"^g®»  '"  Cockcroft  V.  Smiih(fl),  amount  to  this,  that  naider 
assault  do-       the  plea  of  son  assault  demesne,  the  defendant  most  shew 
miCMsary  u>     ^°  Bssault  by  the  plaintiff  commensurate  with  the  act  com* 

prove  an  plained  of  by  the  plaintiff.     According  to  what  is  there 

assault  com-  . 

mensurate        said»  you  cannot  sustain  your  plea  of  son  assault  demesne, 

with  the  tres-    unless  you  shew  a  commensurate  assault.]    That  is  so,  hot 
ss  sought  to  "^  -'  ' 

justified.      the  defect  cannot  be  taken  advantage  of  unless  the  plea  be 

properly  replied  to.  {^Littkdale,  J.  I  admit  that  the  prac- 
tice is  with  you.]  In  The  Six  Carpenters*  case{b), — [ii- 
tledak,  J.  That  case  does  not  at  all  turn  upon  the  manner 
of  pleading.]  Excess  is  affirmative  matter,  and  must  be 
averred  by  replication.  Upon  theses  pleadings  the  plaintitf 
was  entitled  to  judgment  for  the  whole  matter  or  none. 
IWilliamSf  J.  The  defendant  having  failed  to  prove  all  the 
facts  in  the  plea,  which  were  necessary  to  justify  the  tres- 
pass complained  of,  is  not  the  plaintiff  entitled  to  damages  f 
Can  yon  make  it  a  ground  of  complaint,  that  die  part  of 
the  trespass  which  was  in  fact  justified,  was  withdrawn  by 
the  learned  judge  from  the  consideration  of  the  jury? 

(a)  1  Salkeld,  641.  (b)  8  Co.  Rep.  146. 
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Lofd  Demnan,  C.  J.  TheiB  are  clcarlj  two  distiiict  sets  of  1835. 
facts  cooiiilabed  of,  and  two  dktinct  parts  of  the  jostifi^* 
catsbiii  The  possession  of  the  bouse  was  a  juatification  of 
one  only,  and  therefom  in  respect  of  tke  other,  which  was 
not  justified,  the  plaintiff  was  entitled  to  damages.]  It  was 
all  ibne  at  once,  and  constituted  but  one  trespass-^not 
justified  to  the  ftiU  extent,  it  is  adoMtted— -but  still  it  was 
but  one  act  of  trespass,  [LUtiedaU,  J.  You  are  bound  to 
prove  the  whole  of  the  ^legations  in  your  plea,  or  so  much 
of  them  as  constitntes  a  defence  to  the  action*  This  you 
have  failed  to  do*  Williams,  J*  SpiUbury  v.  Midden 
tkmmUia)  decides,  that  where  two  facts  are  pleaded,  which 
aw  equally  of  themselfes  defences  to  the  action,  proof  of 
one  is  aufficsent.  Bsit  here,  the  assault  which  you  failed 
to  provsa,  was  a  necessary  part  of  the  defence.  You  have 
not  supported  your  plea,  litdtdale,  J.  It  was  incumbent 
om  yon  to  pre^e  the  assault,  in  order  to  shew  that  you  w^re 
warranted  in  imprisoaing  the  plaintiff.  Until  yoa  have 
proved  die  allegations  in  the  plea,  yon  cannot  raise  the 
question  of  excess.] 

Per  CcRiAM*^  Rule  refused. 

(a)  1  Taunt.  146. 


In  the  matter  of  Oliver. 

A  Rule  had  been  obtained,  calling  upon  Mr.  Oldaker,  an  Where  an 

attorney  of  this  Court,  to  shew  cause  why  the  papciwwriting  obS,*fi Jm 

made  by  him,  and  signed  by  Anne  Oliver,  should  not  be  &n  aged  lady, 

delivered  op  to  be  cancelled,  and  why  he  should  not  pay  of  her  attor- 

the  coats  of  the  application.  »«y»  ^^^  "gn»- 

.  ,  ture  to  a  pa- 

FroB  the  affidavits  upon  which  the  rule  was  obtained,  it  per  whereby 

&he  agreed  to 
ahahdon  a  judgment  in  ejectment,  obtained  hy  her  by  default  of  the  tenant  in  posses- 
sion, and  to  uiow  the  question  of  title  to  be  fairly  tried  as  between  her  and  the 
attorney's  client,  landlord  of  the  tenant  in  possession, — the  Court  compelled  him  to 
pve  op  the  instrument  to  be  cancelled. 
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1835.  appeired  that  Mn.  Oliver,  having  brought  an  ejectment  to 
recover  a  small  piece  of  land,  lying  between  a  part  of  her 
estate  and  a  common  highway,  obtained  judgment  by  de- 
fettlt,  and  isaued  a  writ  of  possesMon.  Mrs.  OHver^s  pro- 
perty waa  entirely  managed  by  an  agent,  and  be  gave  id- 
structions  for  the  commencement  of  the  action,  and  managed 
it  with  little  communication  with  Mrs.  Other,  who,  it  was 
stated,  had  not  even  been  informed  of  the  resatt 

Mrs.  Olmr  in  her  aflMavit  stated  that  she  was  seventy- 
five  years  of  age,  and  that  on  the  5th  of  July  two  gentle* 
men  called  upon  her  at  the  residence  df  her  sister,  one 
of  whom  was  Mr.  Oldaker,  the  other  Mr.  Woodward^ 
the  steward  of  Sir  John  Sebright;  that  one  of  them  said 
they  bad  called  respecting  the  piece  of  land,  the  boundary 
of  her  farm,  and  that  they  thought  it  belter  to  let  the  depo- 
nent know  that  there  were  proceedings  taking  place  m  favoar 
of  Sir  John  Sebright,  who  claimed  to  be  entitled  to  Ae 
piece  of  land  as  lord  of  die  manor  of  Battenhall;  that 
deponent  had  really  no  claim  to  it,  and  that  she  could 
not  retain  it,  and  that  it  would  be  putting  deponent  to  very 
great  expense,  and  asked  her  if  she  would  not  give  it  up ; 
if  nc^,  that  the  proceedings  could  not  be  deUyed'  beyond 
deponent's  answer  that  evening.  That  deponent,  being 
taken  by  surprise,  and  very  nMicb' agitated,  proposed  t6 
them  to  go  to  her  solicitor,  but-  Mr.  O.' objected  that  they 
could  not  wait  there  whilst  she  ilMt'fer  that  purpose;  that 
she  then  promised  to  go  to  her  solicStet  as  early  as  eight 
o'clock  on  the  Monday  morning  foHowing;  to  which  Mr.  O. 
answered  that  would  be  too  late,  far*  be  had  to  write  to 
London  the  next  day,  as  the  judges  were  to  bear  it  before 
they  set  off  on  their  circuit.  That  deponent  being  very 
reluctant  to  give  them  any  answer  without  advice,  and 
hesitating  to  do  so,  they  said  "  we  see  you  ire  cicotious : 
we  do  not  wish  to  lead  you  into  any  thing  wrong.*'  That 
Mr.  0«  then  took  some  paper  out  of  his  pocket,  and  depo- 
nent having  furnished  him  with  pen  and  ink,  be  wrote 
something  to  the  effect,  as  deponent  believes,  that  depo- 
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neat  f^onsented  to  give  up  the  proceedings  as  to  ihe  laad  1835. 
jjecoveved  io  the  acUoo  of  ejecttuent  Mn  O.  tbea  8«i(^ 
tbat  if  she  chose  to  proceed  again,  the  paper  she  had  signed 
would  not  prevent  her*  That  fearing  the  expense  of  l«w 
proceedings,  and  not  knowing  farther  the  purport  of  the 
paper,  she  sijgned  it. 

,  It  app^^ared  from  oCfaner  affidavits,  that  Messrs.  Bedford 
and  Pideockf  attornej^s  to  Mrs.  Oliver,  had  demanded  that 
^. paper  so  signed  by  her  should  b.e  given  up  to  them  by 
Mr,  OUaktr,  but  ^t  he  had  refused  to  do  so.  Mr.  W. 
Aod  Mr.  Oldaier  kn^sur  at  the  time  of  their  going  to  Mrs. 
OIiver%  that  Messrs.  Bedford  and  Pidcock  were  her  attor* 
peys,  but  no  intintatien  of  any  intention  to  obtain  Mrs. 
Qtiper'g  sigiaatuce  to  the  paper  in  question  was  at  any  time 
given  to  them,  nor  had  they  ever  received  notice  of  any 
applicaUoo,  to  set  aside,  the  proceedings  in  the  action  of 
f^jectoietit. 

i^ffidavits  io  opposition  were  sworn  by  Messrs.  Oldaker 
and  tVooiaardiZhA  by  Richard  Goodman,  (the  tenant  in  pos<> 
aessioQ  under  Sir  J.  Sebright^)  and  others.  In  these  affida- 
vits strong  circumstances  were  stated  in  support  of  the 
claim  of  Sir  J.  Sebright  to  the  spot  of  ground  recovered 
by  Mrs«  Olivert  and  the  foUowing  facts  were  deposed  to. 
The  declaration  ip  ejeG4inent  on  the  demise  of  Mrs. 
Oliver  bad  been-  served  ^n  Goodman,  who  being  an  igno- 
rant man,  and  not  understanding  the  nature  of  the  paper, 
bad  laid  it  aside,  and  bad  never  mentioned  the  receipt  of  it 
to  Sir «/.  S.  or  to  any  other  person.  Mr.  Woodward  acci«- 
dentally  discovered  tbat  the  spot  of  ground  had  been  reco* 
vered  in  the  ejectment  by  Mrs-  Oliver,  and  he  then  gave 
instructions  to  Mr.  OUaber  to  take  measures  for  setting 
aaide  the  judgment,  and  to  let  in  Sir  J.  Sebright  to  defend 
the  acticMi.  Mr.  Oldaker  in  consequence  prepared  affidavits 
to  ground  a  motion  to  the  Court,  and  went  to  Worcester^ 
in  the  neighbourhood  of  which  the  spot  of  ground  vras 
situate,  with  the  intention  of  obtaining  from  Croodman  the 

VOL.  IV.  I  I 
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1835.  particulars  of  the  facts  relative  to  the  service  8cc.  of  the 
^"^^"^^^  declaration,  so  as  to  enable  him  to  complete  the  affidavits. 
Oliver.  Oldaker  there  met  Woodward,  and  they  being  at  that  time 
unable  to  find  Goodman,  went  together  to  Mrs.  Oliver,  vibo 
was  then  at  the  residence  of  her  sister  near  Worcester. 
In  reply  to  questions  put  to  her  by  Woodward,  Mrs.  Olioer 
said  that  she  had  always  thought  that  the  land  did  not 
belong  to  her,  and  had  told  her  attorney  so,  but  that  she 
bad  been  advised  to  bring  the  ejectment.  Woodward  them 
told  Mrs.  Oliver,  that  he  had  directed  Oldaker^  the  attorney 
for  Sir  J.  S.,  to  take  measures  for  bringing  the  question  as 
to  the  right  to  the  land  to  a  fair  investigation,  and  that  he 
had  come  over  to  obtain  affidavits  to  groand  an  application 
to  the  Court  to  set  aside  the  proceedings,  which  nmst  be 
done  immediately,  and  the  papers  sent  to  London  on  the 
following  day,  lest  the  judges  should  be  leaving  town  for 
their  circuits.  Mrs.  Oliver  then  again  told  Woodward  that 
she  considered  that  the  land  did  not  belong  to  her;  that 
she  would  rather  not  go  to  law,  as  she  had  no  money  to 
spend  in  law;  and  that  if  it  would  prevent  further  pro- 
ceedings, she  would  write  Woodward  a  note,  or  give  him  a 
memorandum  that  the  proceedings  then  taken  by  her 
should  go  for  nothing,  and  that  Goodman  should  be  con- 
sidered as  still  in  the  possession  of  the  land,  the  same  as 
he  was  before  the  ejectment  was  brought.  Oldaker  then 
observed,  that  if  Mrs.  Oliver  thought  proper  to  make  any 
such  arrangement,  it  would  of  course  be  without  prejudice 
to  any  claim  she  might  have  had  prior  to  the  ejectment 
Mrs.  Oliver  did  not  propose  to  go  to  Worcester  to  take  the 
advice  of  her  solicitor,  either  on  that  day  or  on  the  follow- 
ing morning,  but  she  stated  that  she  should  see  him  either 
on  the  Monday  or  the  Tuesday  following.  Mrs.  Oliver 
said  she  certainly  considered  the  case  a  hard  one  upon  Sir 
J.  S.,  and  expressed  her  willingness  to  adopt  the  course 
proposed,  and  immediately  procured  a  pen  and  ink  and 
asked  Woodward  to  express  what  she  should  write.     Wood- 
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wtrd  thea  requested  Oldaker  to  draw  out  a  proper  memo-  1835. 
raDdum,  which  he  accordingly  did.  Tiiis  meiooratiduin, 
(set  out  in  the  affidavit,)  which,  after  having  beep  read  and 
approved  by  Mrs.  Oliver,  was  signed  by  her,  was  in  sub- 
gtimce  as  follows : — That  the  declaration  served  on  Good^' 
man,  the  judgment  obtained  thereon,  and  the  writ  of  po8« 
aeasion  issued,  should  be  rescinded;  and  that  Goodman 
should  remain  tenant  to  Sir  J.  S.  as  theretofore  ;  and  that 
the  title  to  the  premises  should  be  adjudged  and  determined 
without  reference  to  the  proceedings  which  Mrs.  Oliver 
thereby  agreed  to  abandon.  Mrs.  Oliver  did  not  appear  at  all 
agitated  or  taken  by  surprise.  No  observation  was  made 
by  either  Wooduiard  or  Oldaker  as  to  Mrs.  Oliver's  being 
cautious*  or  of  their  leading  her  into  any  thing  wrong;  nor 
did  Oldaker  refer  to  any  papers  which  he  had  with  him, 
until  Mrs.  Oliver  had  herself  proposed  to  give  the  note  or 
memorandum  before  stated,  which  she  did  voluntarily  and 
writhottt  any  persuasion  on  the  part  of  either  Woodward  or 
Oldaker*  If  Mrs,  Oliver  had  not  made  this  arrangement, 
it  was  Oldaker's  intention  to  have  gone  the  same  evening 
to  Goodmau's  house,  for  the  purpose  of  obtaining  from 
him  the  requisite  affidavit.  Oldaker,  when  called  upon  to 
give  up  the  p$per  to  Bedford  and  Pidcock,  had  offered 
to  shew  it  to  them,  or  give  them  a  copy  of  it,  if  they 
required  it. 

Follettf  S.  Gp  and  F.  Kelly,  in  shewing  cause  against  the 
rule,  brought  the  facts  of  the  affidavits  in  opposition  to  the 
notice  of  the  Court. 

R.  V.  Richards  supported  his  rule. 

Lord  Denman,  C.  J. — I  think  that  this  rule  ought  to 
be  made  absolute.  Here  is  an  attorney  going  with  a  paper 
in  his  handwriting,  to  which,  in  some  way  or  other,  he 
obtains  the  signature  of  this  old  lady ;  by  which  she,  having 

ii2 
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1835.  recovered  in  an  action  of  ejectment  and  obtained  a  writ  of 
^"^'^'^^  possession,  acknowledges  that  she  has  no  right  to  the  land, 
Oliver.  although  she  says  that  in  a  short  time  she  shall  have  an 
opportunity  of  consulting  her  attorney.  The  practice ^jof 
the  officers  of  this  Court  would  be  very  impure  and  often 
fraudulent,  if  we  permitted  things  of  this  sort  to  be  done. 
Certainly  the  attorney  on  the  other  side  ought  to  have  been 
consulted,  and  without  that  I  think  the  party  ought  not  to 
have  been  asked  to  sign  the  paper. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  I  do  npt 
think  it  was  a  very  correct  thing  for  an  attorney  to  go  to  an 
old  woman  and  get  her  to  sign  a  paper  of  which  she  did 
not  probably  understand  a  word.  How  was  it  to  be  ex- 
pected that  she  could  exercise  any  judgment  upon  it  i 

Williams,  J. — I  am  of  the  same  opinion.  It  does  not 
appear  to  me  to  be  at  all  clear  that  this  woman  bad  not  a 
real  claim  to  this  small  strip  of  land,  and  at  all  events,  if 
this  case  was  capable  of  explanation,  it  might  have  been 
explained  on  her  making  a  primd  facte  case  in  the  eject- 
ment. There  was  no  pretence  of  any  collusion  on  her  part 
with  Goodman,  and  that  being  the  case,  this  old  wx»man  of 
seventy-five  signs  this  paper,  of  which  she  probably  did  not 
understand  a  word,  and  certainly  not  the  effect. 

Rule  absolute. 
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Perring  17.  Kymer. 

•^  0LLET1\  S.  G.  applied  to  have  a  rule  uisi  to  set  aside  Upon  a  state- 

an  award,  which  he  had  obtained  the  day  before,  drawn  op  ^f "ha^ liehad 

as  upon  reading  an  additional  affidavit  which  bad  not  yet  moved  for  a 

been  sworn,  but  which  it  was  intended  to  obtab  if  the  aside  an  award 

Court  would  grant  the  application.     He  had  made  the  ""/^^^  *  ™^*'. 
°  ■^'^  taken  tiapposi- 

moUon  for  the  rule  nisi  in  the  idea  that  the  affidavit  (the  tion  that  an 
substance  of  which  had  been  stated  to  him)  was  sworn,  and  ^fnJ\o  cer- 
under  this  impression  be  had  mentioned  to  the  G>urt  certain  tain  facta  had 

of  the  facts  intended  to  be  deposed.  the  Court™on 

the  day  afler 

Lord  Denman,  C.  J. — I  certainly  think  that  there  is  nisi,  gave  leave 

good  reason  to  abide  by  the  general  rule,  that  the  affidaviu  ^''^raw'i^'u  ^ 

must  all  be  prepared  at  the  time  of  making  the  motion  to  as  upon  read- 

the  Court.     However,  if  your  affidavit  is  made  and  filed  fct^ti'Sn. 

to-night  it  may  perhaps  do  (a).  dition  that  it 

should  be 
.  sworn  on  that 

The  other  Judges  concurring,  same  evening. 

Leave  given, 

(a)  The  rule  would  be  drawn  motion  was  origiBally  made,  as 

up  as  having  been  pronouooed  on  otherwise  the  rule  would  appear 

the  day  on  which  the  affidavit  was  to  have  been  granted  before  the 

sworn,  not  as  liaviog  been  pro-  Court  had  any  ground  for  so  acting. 
nounced  on  the  day  on  which  the 


The  King  V.  The  Inhabitants  of  Axbridge. 

On  appeal,  an  order  by  which  Richard  Hooper  was  re-  j^  holding 
moved  from  Axbridge  to  Chappie  Allerton,  Somerset,  was  over  for  twenty 
quashed,  subject  to  the  following  case : —  ?or*yearB  deT* 

terminable  on  lives  at  a  nominal  rent,  who,  at  the  commencement  of  such  holdmg  over, 
falsely  asserts  that  one  of  the  cetteux  que  vies  is  alive  but  omits  to  pay  the  reserved 
rent,  is  not  an  adverse  possession  barring  the  entry  or  ejectment  of  the  reversioner. 

So,  although  the  reversioner  has  notice  of  the  cesser  of  the  term  and  grants  a  fresh 
lease  to  anouer  person,  who  neglects  to  enter  foe  more  than  twenty  years. 
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18S&.  Lord  Viscount  Weymouth  granted  to  one  Martin  a  lease 

!^r^^      of  ^  cottage  in  the  parish  of  Cheddar  for  ninety  years,  de- 

V.  terminable  on  three  lives,  at  a  rent  of  4J. ;  and  in  1784,  the 

Inhftbitanta  of  ^etteux  que  vies  iu  lease  of  1732  being  all  dead,  the  then 
Lord  Weymouth  granted  to  Richard  Gilling  a  lease  of  the 
same  cottage,  therein  stated  to  have  lately  fallen  into  his 
lordship's  hands,  for  a  like  term,  determinable  on  three 
other  lives,  at  the  same  rent.  At  that  time  Joseph  Woff\ 
who  was  in  possession  under  the  lease  of  J  732,  claimed  to 
bold  the  cottage  against  Gilling^  on  the  ground  that  one  of 
the  three  lives  in  that  lease  was  still  in  existence,  which 
was  not  the  fact ;  and  he  did  so  hold  the  same  until  his 
death,  about  twenty-three  years  ago.  On  his  death  his 
widow,  Ann  Wolf,  retained  possession  of  the  cottage,  and 
continued  therein  until  her  death  in  1827.  In  1826  she 
made  a  will,  and  told  the  person  who  made  it  for  her  she 
had  heard  the  cottage  was  Mr.  Gilling* %.  By  the  will  she 
devised  the  cottage  to  her  daughter  Martlta,  the  wife  of 
Richard  Hooper,  (the  pauper,)  and  her  heirs,  and  appointed 
Martha  Hooper  her  executrix  and  residuary  legatee.  The 
will  was  duly  attested  to  pass  real  estate,  but  no  probate 
thereof  was  obtained.  On  the  death  of  Ann  Wolf,  Richard 
and  Martha  Hooper,  who  had  been  living  with  her  in  the 
cottage,  kept  possession  of  it  and  lived  there  for  three  years, 
when  Richard  Hooper  conveyed  it  by  feoffment  and  livery  to 
a  purchaser  in  fee,  for  8/.,  it  being  well  worth  40/.  with  good 
title.  No  rent  has  ever  been  paid  by  Joseph  Wolf]  or  those 
claiming  under  him,  but  Gilling  and  his  representatives  have 
paid  the  rent  of  4d.  to  Lord  Weymouth  and  his  heirs  to  the 
present  time.  One  of  the  cetteux  que  vies  in  the  lease  of 
1784  is  still  living. 

The  question  is,  whether  Richard  Hooper  took  such  an 
interest  or  estate  as  (coupled  with  residence)  conferred  upon 
him  a  settlement  in  Cheddar.  If  he  did,  the  order  of  ses- 
sions is  to  be  confirmed ;  if  not,  the  order  to  be  quashed. 

Bere,  in  support  of  the  order  of  sessions.     The  pauper 
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gained  a  settlement  either  by  virtue  of  residence  on  an         1885. 

estate  acquired  by  adverse  possession,  or  by  residing  on  ^ 

property  which   had  come  to  his  wife  as  tenant  to  Lord  v. 

Weifmouth  by  virtue  of  the  will  of  Ann  Wolf.  ^Si  d^e.""^ 

1.  As  to  the  adverse  possession.    There  has  been  pos-  j.  First  point. 

session  for  fifty  years  without  any  acknowledgment  of  the  Adverse  pos- 

,  session. 

title  being  in  any  one  else.     The  observation  made  by  Ann 

Wolf]  at  the  time  of  making  her  will«  can  scarcely  be  re- 
garded as  an  acknowledgment  of  title ;  nor  can  the  fact  of 
Joseph  PVolfs  having  claimed  to  hold  on  the  ground  that  a 
life  in  the  lease  of  1732  was  in  existence,  operate  to  prevent 
the  possession  from  being  considered  adverse ;  for  in  all  cases 
of  adverse  possession  there  is  something  like  a  false  claim 
of  title  held  out.  In  Doe  d.  Foster  v.  Scott  {a),  copyhold 
lands  were  granted  to  A,  for  the  lives  of  herself  and  B.,  and 
in  reversion  to  C: — J.  died  having  devised  to  B.,  who 
entered  and  kept  possession  for  more  than  twenty  years : 
On  his  death  C.  brought  ejectment.  It  was  held,  that  the 
action  was  barred  by  the  Statute  of  Limitations  (6).  That 
case  is  very  similar  to  this.  Here,  the  possession  com- 
menced in  1784.  At  that  time  all  the  cetteux  que  vies 
were  dead.  The  question  is,  when  did  the  title  of  Lord 
Weymouth  accrue  ?  Certainly  at  the  time  when,  as  Lord 
Weymouth  himself  states,  the  first  lease  expired.  At  all 
events  the  possession  since  the  death  of  Joseph  Wolf  has 
been  adverse,  and  that  possession  has  been  for  more  than 
twenty  years.     It  appears,  from  the  finding  of  the  sessions 

(a)  7  Dowl.  &  Rjl.  190;  4  Barn,  to  enter  upon  the  death  of  tenant 

&  Cressw.  706.  pur  outer  vie,  and  hold  daring  the 

(Jb)  This  decision  proceeded  on  life  of  cei/m  que  vie.      Ven  v^ 

the  ground  that  as  there  can  be  Hoaell,  1  Roll.  Abr.  511;  and  6 

no  general  occupant  of  a  copyhold,  Vin.  Abr.  title  Copyhold,  (P.)  pi. 

B.  XjoA  no  estate,  and  that  there-  S;  Smartle  v.  PenhaUoa,  2  Lord 

fott  C.*s  right  o/*  emtry  accrued  Raym.  994, 1000,  and  1  Saik.  188. 

immediately  on  the  death  of  A. —  lo  Doe  d.  Fos^^v.Scof^  therefore, 

fiut  the  reason  why  there  can  be  C.'s  right  of  entry  could  not  have 

no  general  occupant  of  a  copy*  accrued  until  the  death  of  B.'— But 

hold,  is  stated  to  be,  that  the  free-  this  point  was  not  presented  to 

hold  is  in  the  lord,  who  is  entitled  the  Court. 
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18S&.        ih  fatour  of  the  tippdhintSi  that  id  their  opinion  the  posses- 

^^   C^      rion  was  ^livet^t. 
The  Ki«& 

v.  It.  If  ilfiii  H^o^  was  in  a%  tenant ,  atid  not  by  adverse 

AxBRificfi^  possessaon,  her  interest  wis  transmissible  by  will,  and  having 
Second  point:  ^^^"  devised  by  her  to  her  daughter,  whom  she  also  ap- 
Right  to  reside,  pointed  her  executrix,  the  daughter  took  an  interest  aa 
tenant,  and  the  husband,  by  virtue  of  his' marital  right, 
gained  a  settlement.  The  question  upon  this  pwrt  of  the 
argument  must  be,  whether  an  executor  who  has  not  proved 
the  will,  has  such  a  right  to  reside  on  the  estate  of  the  tes- 
tator as  gives  him  a  settlement.  In  Rex  v.  Horsley  (a)  it 
was  determined,  that  a  sole  next  of  kin  has  such  an  equitable 
interest  in  a  leasehold  tenement  of  the  intestate  that  he 
gains  a  settlement  by  residing  forty  days  in  the  same  parish 
after  the  intestate's  death,  and  before  administration  granted 
to  him.  If  an  administrator  has  such  a  right  before  the 
granting  of  letters  of  administration,  si  fortiori  roust  an  exe^ 
cutor  have  it  before  the  granting  of  probate ;  for  the  prin* 
ciple  of  Rex  v.  Horsley  is,  that  if  a  party  has  the  exclusive 
right  to  call  on  the  Ecclesiastical  Court  to  clothe  him  with 
the  legal  title,  and  he  resides  for  forty  days  in  the  parish,  he 
gains  a  settlement.  In  Rex  v.  Stone  (6)  it  was  held,  that 
the  executor  of  a  tenant  from  year  to  year  of  an  estate 
under  10/.  a-year,  may  gain  a  settlement  by  residing  on  it 
forty  days.  In  Rex  v.  Thruscross  (c)  the  Court  held,  that  t 
person  who  had  no  estate  either  at  law  or  in  equity,  biA 
merely  a  right  to  reside  on  the  property,  might  gain  a  settle^ 
nient  in  respect  of  that  right.  Au  executor  before  probate 
has  such  an  interest  in  the  estate  of  testator,  that  he  may 
receive  and  pay  money  and  do  a  variety  of  other  matters. 

Rogers  and  Moody  contrd. 
first  point.  I-  The  first  possessor  of  the  estate  is  Joseph  Wolf.    He 

claimed  to  hold   under  the  first  lease.    His  possession 
cannot  therefore  be  considered  as  adverse.  Doe  v.  Reed{d)f 

(a)  8  East,  405.  (c)  Ante,  iii.  284. 

(6)  6  T.  R.  295.  (d)  5  Barnw.  &  Alders.  232. 
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and  onder  him  alone  could  the  pauper  claim;    Ann  W^lf^        isas. 

whose  possession  might  with  more  colour  be  said  to  have      ^^^''***^ 
u  J  i_    1    L  •        i.        •  1         The  Kino 

been  adverse^  bad  that  possession  for  sixteen  years  only.  p^ 

The  ©state  bequeathed  by  her  will  would  not  be  a  conti^.  InJ^bitaiito  of 

AXBftfDOE. 

uiance  of  the  estate  of  her  husband.  There  was  no  adverse 
possession  until  ]d26.  In  Burton  9  Compendium  to  the 
law  of  Real  Property  {fi\ — when  treating  on  adverse  pos- 
aessioo, — it  is  said,  **  On  this  subject  it  may  be  observed 
generally,  that  while  there  subsists  any  contract,  express  or 
implied,  between  the  parties  in  and  out  of  possession,  the 
possession  cannot  be  adverse/'  Applying  that  doctrine  to 
this  case;*-tbe  possession  of  Joseph  Wolfyfzs  not  adverse. 
The  lord  might  have  relied  on  the  possession  of  Joseph 
1Fbi/*in  aa  acdon  against  himself  as  evidence  of  his  own 
seisin.  The  acknowledgment  by  Wolf  that  he  held  under 
the  lease,  would  prevent  the  operation  of  the  Statute  of 
Limitations,  BuUer*s  Nisi  Priu9{b).  The  first  fact  from 
which  a  tortious  ouster  can  be  inferred  is  the  making  of  the 
will;  and  even  that  is  accompanied  by  the  expression  that 
the  testatrix  had  heard  that  the  property  belonged  to  some 
one  else*  That  declaration  would  be  evidence  against  par- 
ties claiming  under  hen    Doe  v.  Pettett  (c). 

11.  Martha  Wolf  could  not  take  the  chattel  interest,  Second  point, 
as  no  probate  had  been  granted.  Rex  v.  Okeford  Fitz- 
paine  {d).  Rex  v.  Thruscross  was  the  case  of  a  surrenderee 
of  copyholds,  who  has  a  good  title  against  every  one  but 
the  lord(e)»  In  Res  v.  Stone  no  objection  as  to  the 
want  of  probate  wa3  taken.  If  reliance  is  placed  on  a 
chattel  mterest,  the  probate  must  be  produced.  Rex  v. 
Hmrsky  is  wholly  unlike  this  case,  as  Martha  Hooper  is 
not  stated  to  have  been  sole  next  of  kin.     This  branch  of 

(a)  Page  131,  pi.  410.  lord;    bat    the   surrenderee    ha$ 

(b)  B.  N.  P.  104.  no  estate  as  against  any  one  till 
(f)  5  Barow.  &  Alders.  99S.  admittance;  he  has  nodiiog  bat 
{d)  X  Bam.  &  Adol.  254.  a  tide  to  admittance  as  against  the 
(e)  The  customary  heir  has,  be-  lord ;  as  against  all  the  rest  of  the 

fore  admittance,    a  valid    seisin      world  he  has  nothing, 
agunst  all  the  world,  except  the 
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1835.        the  argument  offered  on  the  other  side  is  based  upon  tb^ 

2f^l^      fallacious  assumption  of  the  existence  of  the  term. 
The  Kihg 

V. 

^"iuiwDOE'*^  Lord  Denman,  C.  J.— The  question  is,  whether  there 
is  any  proof  of  adverse  possession.  I  do  not  find  it  ex- 
pressly stated,  nor  do  I  find  any  facts  from  which  it  can  be 
properly  inferred*  A  lease  was  granted,  in  1732,  for  three 
lives,  to  Richard  Martin,  In  1 784,  it  is  supposed  that  the 
lives  are  at  an  end.  A  new  lease  is  then  granted  to  Gilliug^ 
and  he  pays  the  rent.  Wolf  claims  to  hold  under  the  first 
lease,  on  the  ground  that  one  of  the  cetteux  que  vies  b 
still  living;  and  he  does  so  hold;  yet  GiUing  pays  the  rent 
during  all  that  time  to  Lord  Weymouth^  It  cannot  be  said 
that  WolfhtXA  under  any  other  claim  than  this,«-that  the  first 
lease  was  in  existence.  Then  his  wife  held  the  property. 
What  proof  is  there  that  she  held  it  adversely  i  I  see  none ; 
and  even  if  she  had  claimed  to  hold  adversely,  there  was  not 
sufficient  length  of  time  to  create  a  title  by  adverse  posses- 
sion. There  is  no  case  which  would  warrant  us  in  holdiD| 
that  the  circumstances  which  occurred  here  amount  to  an 
adverse  possession;  and  therefore  I  think  that  the  Order  of 
Sessions  must  be  quashed. 

LiTTLSDALE,  J. — I  am  of  the  same  opinion.  In  1784 
Lord  Weymouth  (now  the  Marquess  of  BatK)  granted  a  lease 
to  Giltifig.  At  that  time  Joseph  Wolf  was  in  possession. 
How  he  came  in  we  do  not  know ;  but  he  claimed  to  hold 
the  cottage  under  the  first  lease,  on  the  ground  that  one  of 
the  cetteux  que  vies  was  alive.  He  did  not  set  up  any 
adverse  claim.  He  must  be  presumed  to  have  held  under 
the  lease  to  the  time  of  his  death.  He  left  a  widow,  who 
continued  the  possession*  It  must  be  presumed  that  she 
continued  the  possession  in  the  same  way  as  Joseph  Wolf 
had  done  before.  She  devises,  expressing  that  she  had 
some  doubts  whether  it  did  not  belong  to  GiUing,  (but  we 
do  not  take  any  notice  of  that,)  and  appointed  her  daughter 
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executrix.     If  she  had  entered  by  abatement  (a)>  and  made         isss. 
a  will  of  it,  that  would  have  been  a  different  things  but  she      ^-^v^ 
does  not  do  so.     I  do  not  consider  that  her  daughter  ac*  ^ 

quired  any  right  to  the  fee*>simple.  She  appointed  the  Inhabitants  of 
daughter  executrix,  but  the  daughter  took  no  interest  in 
any  term,  for  there  was  none  actually  existing  except  that 
which  was  in  Gilling^  for  the  old  lease  was  clearly  gone  in 
1784.  She  could  only  claim  in  continuation  of  the  estate 
which  her  mother  had. 


Williams,  J.  concurred. 


Order  quashed. 


(a)  Query, ''  by  disseisin."  Con-  could  be  acquired  only  hydistemng 
sidering  the  widow  as  the  first  Lord  IF.,  uoless  he  died  iramedi- 
deforciant,  her  wrongful  freehold      ately  before  the  deforcement. 


NoY  29.  Reynolds. 

Indebitatus  assumpsit  on  an  attorney's  bill.    A  re-  The  master, 
ference  of  certain  matters  connected  with  the  cause  had  "nee  toltimof 

been  made  to  the  master  by  rule  of  Court.    Upon  the  certain  mat- 
,        .       ,     -         ,  iY»  1     •        i-  •  ters  connected 

nearmg  before  the  master^  affidavits  of  certara  persons  were  with  a  cause, 

received,  and  the  VivS  voce  testimony  of  one  John  Druce  cannot  receive 

,  viva  voce  evi- 

(who  then  refused  to  make  an  affidavit),  was  tendered  to  but  dence,  unless 

rejected  by  the  masterj  who,  after  adjournment,  finally  made  JCorizeJ^«)*to 
his  report  upon  the  matters  referred  to  him, — the  report  do  by  the  rule 

being  based  upon  the  affidavits  only.  or  a  judge's' 

order;  which 
order  may  be 
Pollock,  A.  G.,  obtained  a  rule  to  shew  cause  why  the  made 


matters  should  not  be  referred  back  to  the  master,  and  why  the  peference. 

' ,  "^       And  where 

he  should  not  now  receive  the  written  or  oral  testimony  of  upon  such  a 

John  Druce.  His  affidavit  stated  the  above  facts,  and  also  J^v^v^  e^vt 
that  John  Druct  had  written  a  letter  in  which  he  alleged  that  dence  of  a  par- 
he  was  now  ready  to  make  an  affidavit  in  which  he  would  ^o  depose  by 

depose  to  certain  facts.  affidavit,  was 

*^  tendered  and 

was  rejected  by  the  master,  the  Court  refused,  after  the  master  had  made  his  report, 
to  refer  the  matter  back  to  him,  upon  the  ground  of  the  party's  being  then  willing 
to  make  the  affidavits  which  he  had  before  refused  to  make. 
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Erie  and  Thomas  now  'shewed  cause.  The  mtlter  has 
been  finally  disposed  of  by  the  roaster  upon  a  due  consi- 
deration of  all  the  evidence  legally  brought  before  him. 
[Lord  Denman,  C.  J.  (After  consulting  with  die  master.) 
The  master  says  that  it  is  not  the  practice,  upoiftteferencea 
of  matters  to  him,  to  receive  parol  evidence,  unless  the  mk 
of  the  Court  contains  an  express  direction  to  that  effect. 
There  is  no  such  direction  in  this  rule.] 

Pollock,  A.  6.,  contrd,  submitted  that  there  was  no  rule 
that,  where  upon  references  by  this  Court  to  the  master  in 
relation  to  a  cause,  he  is  required  generally  to  inquire  into 
matters  connected  with  the  cause,  the  general  rule  of  law 
as  to  the  mode  of  receiving  evidence  should  not  apply. 

Lord  Denman,  C.  J. — ^This  matter  was  by  an  order  of 
this  Court  referred  to  the  master.  By  that  reference  the 
master  is  authorized  to  receive  affidavits,  but  not  vivi  voce 
evidence,  unless  the  Court  specially  empower  him  to  do  se. 
The  master  has,  in  this  case,  received  all  the  affidavits,  but 
has  refused  to  receive  parol  evidence,  in  the  belief  that  he 
bad  no  authority  to  do  so.  The  partgr  who  now  applies  to 
the  Court  might,  whilst  the  matter  was  befoi:e  the  master, 
have  applied  to  a  judge  to  give  power  to  the  master  to 
receive  the  oral  testimony  of  (l;is,pierson.  I  ^link  that  the 
master  has  done  right.  Then  camea  the  question,  whether, 
because  Druce  is  now  ready  ta  make  an  affidavit,  perhaps 
in  accordance  with  the  master's  decision,  we  ought  now 
to  refer  the  matter  back  to  the  master?  I  think  not.  It 
ought  to  be  very  clearly  shewn  that  justice  requires  that  the 
matter  should  be  re-considered.  The  party  should  have 
armed  himself  with  the  proper  powers  at  the  time  of  the 
reference.  If  we  were  now,  because  a  party  who  before 
refused  to  make  an  affidavit  writes  to  say  that  he  will  now 
do  so,  and  that  such  and  such  is  the  statement  which  be 
will  make,  to  refer  the  matter  back  to  the  master,  we  should 
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be  doMig.«liurt' which  would  tead  to  keep  licigatioD  open  in        isas. 

«  hil^ly  impneper  and  dtwepntaUe  manner*  ^"^^r^/ 

Not" 

». 

LiTTLBDAis^  J. — ^The  maater  acted  in  Ibe  common     R«»aot». 
course; . and  there  is  no  reason  for  referring  the  matter  back 
lo  him  now. 

Williams,  J.,  concurred. 

Rule  discharged. 


GasBELL  V.  Archer. 

ilSStJMPSIT  on  a  sale  by  auction  of  an  estate  to  the  Upon  a  sale  of 
plaintiff,  claiming  the  amount  of  the  deposit  paid,  the  moiety  ^?"^  ^^  •V^ 
of  auction  duty  paid,  interest,  and  expenses  of  investigating  contract  is 
the  title ; — with  counts  for  money  lent,  money  paid,  money  had  p^hagJr 
and  received,  for  interest,  and  on  an  account  stated.     Plea,  whose  signa- 
the  general  issue.     At  the  trial  before  Lord  Denman^  C.  J.,  ^d  by  the  auc- 
atGuildhall,  in  February,  1834,  the  following  facts  appeared,  ijoneer's  clerk. 
The  defendant  being  mortgagee  and  trustee  for  sale,  di-  ness|  J.  NP  ' 
rected  the  property  in  question  to  be  put  up  for  sale  by  T**®  *^?®* 
Mr.  MillSf  at  the  Auction  Mart  in  London.    The  property  ceiptfor  the 
was  accordingly  put  up  for  sale  on  the  29th  of  August,  the^oieu  of 
1S32,  subject  to  certain  printed  particulars  and  conditions  duty,  and 
of  sale,  amongst  which  were  the  following.  pn^s  o^^r  ^ 

"  The  highest  bidder  shall   be  the   purchaser,  and  a  ^«P?>'  ^  ^^ 

'^  vendor,  whose 

attorney  sub- 
eequendy  writes  to  the  attorney  lor  the  pnrchaser  that  they  cannot  make  oat  a  market- 
able Utle,  and  that  the^  advise  the  purchaser  to  relinquish  his  purchase.    Held,  that  the 
vendor  was  not  bound  by  the  contract. 

Upon  the  abaodoDmenl  of  an  uowiitten  contract  for  the  tale  of  land,  on  defect  of 
title,  the  deposit  money  and  money  paid  by  the  purchaser  to  the  auctioneer  for  the 
parchasei's  mdeCy  of  the  aoctioA  duty,  may  be  recovered. 

But  expenses  of  investigating  the  title  cannot  be  recovered  without  proof  of  a  written 
contract  oinding  on  the  vendor;  nor  interest  upon  the  deposit  (a). 

Whether  a  ngnature  bv  J.  N,f  who  is  aathoriaed  to  sign  a  contract  as  agent  for  one 
of  the  parties  to  a  sale  of  land,  thus,  **  Witneu  J.  N,**  will  be  sufficient  to  bind  the  prin- 
cipal where  there  is  no  other  signature  to  which  these  words  can  be  referred  as  attesting 
such  signature^  quare, 

(a)  This  action  wm  probably  commenced  before  the  3  &  4  Will  4,  c.  42,  came  mto  operation, 
as  otherwiic  it  woold  have  been  competent  to  the  jarj,  under  sect.  tB,  lo  give  intezest  on  the 
deposit. 
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1885.  moiety  of  the  auction  ddty  shall  then  be  paid  by  him:" — 
'<  Every  purchaser  shall  immediately  pay  down  a  deposit  of 
twenty  per  cent,  into  the  hands  of  the  auctioneer,  and  sign 
an  agreement  for  payment  of  the  remainder  to  the  vendors, 
on  or  before  the  89th  day  of  September  next^  at  which 
time  the  purchases  are  to  be  completed,  and  the  respective 
purchasers  are  to  have  possession."  ''  Within  twenty-one 
days  of  the  day  of  sale  the  vendors  shell,  at  their  own 
expense,  prepare  and  deliver  an  abstract  of  their  tide  to 
each  purchaser,  and  deduce  a  good  title  to  the  lots  sold." 

The  plaintiff  was  the  highest  bidder  for  lot  2,  described 
as  a  freehold  estate,  comprising  a  dwelling-house,  &c.,  for 
400/.  He  paid  the  deposit  of  20/.  per  cent,  and  a  moiety 
of  the  auction  duty,  and  receipts  were  given  for  the  same.' 

<<  Auction  Mart,  29th  Aog.  1839. 
"£80 

''  Received  of  Mr.  Henry  Gotbell,  eighty  pounds,  in  part  paj- 
ment  of  deposit  and  half  duty  on  property  purchased  by  him  this  day,  as 
per  agreement  (a) 

"For  Mr.  Mills^  Jo$eph  Newmmu'' 

**  Received  of  Mr.  Henry  GotbeUy  five  pounds  sixteen  shillings 
and  eight  pence,  the  deposit  due  on  the  purchase  of  lot  2  at  Mr.  MiUs*& 
sale  on  the  29th  August,  at  the  Auction  Mart. 

<<  For  Mr.  MilUy  Joseph  Nemrnan,*' 

Newman  was  MUWs  managing  clerk,  and  had  authority 
from  him  to  give  such  receipts. 

The  plaintiff  also  signed  the  following  agreement  on  the 
back  of  the  particulars  and  conditions  of  sale : — 

''  Auction  Mart,  egth  Aug.  1832. 

^*  Lot  3.  I  have  this  day  become  the  purchaser  of  &c. 
mentioned  in  the  within  particular,  at  400/.,  and  have  paid 
into  the  bands  of  Mr.  John  Mills  80/.  as  deposit  and  in  part 
payment  of  the  purchase  money,  and  also  5/.  165.  8</.,  being 
one  moiety  of  the  auction  duty  ;  and  I  do  agree  to  pay  the 

(a)  There  is  nothing  to  connect  this  receipt  with  any  particular  agree- 
ment. 
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vendors  the  remainiog  sum  of  320/.  on  the  ^9th  day  of  Sep* 
tember  next,  and  in  all  respects  to  fulfil  on  my  part  the  within 
conditions.  Witness  my  hand  this  29th  day  of  August, 
1832. 

Witness,  Jo$epk  Netoman*  Henry  GosAelL** 

150/.  was  paid  by  Miiis  to  Messrs.  Browne,  solicitors,  as 
agents  for  the  defendant,  and  as  part  of  the  deposit  money 
paid  upon  the  various  lots  sold.  . 

3d  July,  1833.  Messrs.  Browne,  as  the  attorneys  for 
the  vendor,  wrote  to  the  attorney  for  the  plaintiff,  as  fol- 
lows: 

•    "  Archer  and  others  and  Gosbell. 

^'  We  had  better  admit  that  we  cannot  make  out  our  title 
to  this  property  as  freehold,  so  as  to  render  it  marketable, 
and  if  therefore  your  client  will  not  take  it  as  it  appears  ou 
the  abstract,  the  better  way  will  be  for  him  to  relinquish 
bis  purchase, — and  we  presume  we  must  pay  your  charges, 
which  we  trust  will  not  be  much,  and  you  can  then  return 
us  our  abstract. 

''  We  wish  for  your  client's  immediate  determination,  as 
we  mean  finally  to  settle  this  king- standing  affair.'* 

No  sufficient  title  has  ever  been  made  to  the  property. 
In  addition  to  the  deposit  and  the  moiety  of  auction  duty, 
the  plaintiff  claimed  6/.  \9$.  Sd.  for  interest  thereon,  and 
30/.  1  Is.  2d,  for  expenses  incurred  by  him  in  investigating 
the  title,  and  in  endeavouring  to  get  the  purchase  com- 
pleted. 

The  plaintiff  obtained  a  verdict  for  85/.  iGs.  Qd.,  being 
80/.,  the  amount  of  the  deposit,  and  5/.  l6s.  8</.,  the  moiety 
of  the  auction  duty,  on  the  count  for  money  had  and  re- 
ceived, and  the  defendant  had  a  verdict  upon  the  other 
counts.  Leave  was  given  to  the  plaintiff  to  move  the  Court 
to  increase  Uie  damages  by  adding  the  amount  of  the  ex- 
penses, viz.  30/.  1  Is.  2J.,  and  6/.  IQs.  Sd.  for  interest.  A 
rule  nisi  accordingly  was  afterwards  granted,  with  leave  to  the 
parties  to  state  a  case  for  the  opinion  of  the  Court.  The  facts 
were  accordingly  stated  in  substance  as  above,in  aspecial  case. 
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in  which  the  question  submitted  was,  whether  the  plaintiff 
was  entitled  to  recover  the  301.  1  Is.  9d.,  and  61.  19s.  Sd. 

Pollock,  A.  6.|  for  the  plaintiff.  It  has  never,  since  the 
decision  of  Wilde  v.  Fort  (a),  been  doubted  that  if  a  ven- 
dor fails  to  shew  a  clear  title,  the  vendee  has  a  right  to 
recover  the  deposit,  interest,  and  expenses  incurred  in  the 
investigation  of  the  title.  The  only  question,  therefore, 
which  can  arise  is,  whether  there  is  in  this  case  a  valid  con- 
tract of  sale  under  the  statute  of  frauds,  so  as  to  constitute 
the  relation  of  vendor  and  vendee.  Undoubtedly  the  con- 
tract which  was  signed  by  the  plaintiff  was  not  signed  by 
the  defendant  himself  in  person:  and  the  question  must 
therefore  be,  whether  the  signature  by  Joseph  Newman  is 
sufficient,  either  by  reason  of  a  previous  authority  or  of  a 
subsequent  recognition,  to  satisfy  the  statute.  The  lact  of 
his  having  signed  in  the  character  of  witnesi  is  not  of  itself 
material.  In  SugdetCs  Law  of  Vendors  and  Purchasers  (6), 
it  is  said  **  If  the  party  know  the  contents  of  the  agreement, 
a  subscription  as  witness  is  sufficient.*'  Newman,  it  cannot 
be  doubted,  was  fully  aware  of  the  contents  of  the  agree- 
ment which  he  had  thus  signed  as  a  witness.  In  Coles  v. 
Trecothick  (c),  the  clerk  to  the  seller's  agent  signed  thus : 
**  Witness  E.  P.,  for  Mr.  S.,  agent  for  the  seller,"*  (d)  and 
this  was  held  sufficient  under  the  statute  of  frauds. 

Then  was  Newman  clothed  with  sufficient  authority  to 
sign  for  the  defendant?  jMills  was  nndottbtedly  agent  to 
the  seller,  and  might  have  signed  for  him;  and  Newman,  as 
his  clerk,  must  be  taken  to  have  been  authorized  to  act  for 
him  in  the  matter.  But  supposing  that  there  was  no  pre- 
vious authority,  (and  perhaps  it  must  be  admitted  that  NeW" 


(a)  4  Taunt.  334. 

(6)  Sugd.  V.  &  P.  7th  ed.  90, ' 
9th  ed.  101;   citing   Welford  v. 
Beatefy^  3  Atk.  503,  and  refei^ 
ring  to  9  Ves.  $51. 

(c)  9  Ves.  $34;  1  Smith,  S33. 

{df)  Here  the  words  plainly  in- 


dicated that  E.  P.  was  not  attu^ 
ing  an  act  done  by  another,  no 
such  act  being  mentioned,  but 
was  expressing  his  own  assent  to 
the  contract,  as  sub-agent  for  the 
vendor.      Vide  postf  492  (a). 


GotBELI, 
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joffn  CQiUd  Qotj  at  the  time  of  signiiigf  have  bouod  the        18S5. 
defendast :)  there  was  a  subsequent  recognition  by  the  de- 
fendant, which  had  reference  back  to  the  time  of  signing,  so      ^™ 
as  to  make  the  contract  good  under  the  statute  of  frauds.         Aecheb. 

If  ji.p  eotirel;  without  authority,  makes  a  contract  in 
writing  for  the  purchase  of  goods  by  B*,  and  £.  subse- 
4}uently  ratifies  the  contract  by  parol,  such  ratification 
renders  A.  an  agent  sufficiently  authorized  to  make  the 
contract  under  the  statute  of  frauds;  Maclean  v.  J)unn  (a), 
Soames  v.  Spencer  (b).  It  would  therefore  appear  from 
these  two  cases,  that  a  ratification  by  parol  is  sufficient. 
Now  here,  Newtnan  sigps  also  receipts  for  the  deposit,  which 
money  is  paid  over-ta  Messrs.  Broume,  the  agmts  of  the 
vendor.  The  receipt  of  money  goes  far  beyond  any  verbal 
ratification.  In  addition  to  this,  the  contract  was  ratified 
by  the  letter  written  by  Messrs.  Browne,  wherein  they  ad- 
mit that  there  had  been  a  sale  to  the  plaintiff  which  they 
ivere  unable  to  con^tlete,  and  acknowledge  a  consequent 
liability  to  pay  the  charges  of  the  plaintiff's  attorney. 

Thesig^,  contra.  It  is  admitted  by  the  plamtiff  that 
tbesigiiajtare  of  a-clerk  to.  the  auctioneer  is  not  binding, 
imless  there  b^  evideqige  of  the  vendor's  assent.  This  was 
decided  by  Colu  v»  TrecQthick  (c).  The  defendant,  on  his 
part,  admits  that  a  siibsei|u^(  absent  is  equivalent  to  a  pre- 
vious authority^  Th^  q^^stim.  therefore  is  simply  whether 
there  has  been  any  s^btoqticnl  ratification.  It  has  been 
contended  Aat  the  ratificalioa  was  made  first  by  the  receipt 
of  money;  and»  Hfioni\y,by  the  letters  of  Messrs.  Browne. 
The.  receipt  of  mooegf  was  not  sufficient  for  this  purpose* 
The  signing  of  the  receipt  by  the  auctioneer's  cleric  was 
done  in  the  character  of  agent  of  an  agent,  and  the  receipt 
of  the  money  by  the  defendant,  (supposing  that  to  be  the 

(a)  4  Bingh.  722;   1  Moore  &         (c)  Suprd,4SS.    And  see  Blort 
Payne,  761.  v.  SuUon,  3  Meriv.  SS7« 

(b)  1  Dowl.  &  Ryl.  SS. 
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1835.  fact,  which  is  not  clear,)  can  in  no  way  Whateter  be  re- 
garded as  a  recognition  of  autbority  in  the  clerk  to  sign  n 
contract  for  the  defendant 

If  the  receipt  by  an  agent  be  sufficienti  then  in  all  thoae 
cases  where  the  auctioneer  receires  a  deposit  the  contract 
would  be  ratified.  The  receipt  of  money  is  not  sufficient: — 
the  ratificatibn  inust  be  in  writing.  Then  as  to  the  sup- 
posed ratification  by  letter.  It  is  impossible  that  this  letter^ 
written  by  an  agent,  can  amount  to  a  recognition  by  die 
principal.  It  is  clear  that  under  the  statute  of  fiands  yon 
cannot  pray  in  aid  any  parol  evidence,  except  as  to  the 
authority  of  the  agent.  In  these  letters  there  is  nothing  to 
shew  what  the  property  was,  and  parol  evidence  must  tliei«- 
fore  be  given  as  to  the  property  which  is  the  subjecl*4QMitler 
of  the  contract.  [Lord  Denman,  C.  J.  The  argument  ia, 
that  the  letters  set  up  the  authority  of  the  party  who  signed 
the  contract.]  It  is  attempted  to  make  the  letter  of  Itbe 
agent  set  up  the  authority  of  the  clerk  to  the  auctioiieer^  al 
agent  to  the  vendor.  In  BoydeU  v.  Dnimmo$9d{a)  it  was 
held,  that  a  signature  by  the  defendant  in  a  book,  entitled 
''  Shakespeare's  subscribers;— -Their  signatures,**  wbicfa  did 
not  refer  to  a  printed  prospectus  which  contained  the  tenns 
of  the  contract,  but  which  was  delivered  at  the  time  to  the 
subscribers  to  the  BoydeU  Shakespeare,  could  not  be  con- 
nected with  the  prospectus  so -as  to  take  the  case  out  of  the 
statute  of  frauds.  And  the  reason  was,  that  such  connec- 
tion could  only  be  established  by  parol  evidence.  In  this 
case  all  that  is  said  is,  **  We  had  better  iMimit  that  we  can- 
not make  out  our  title  to  this  property  as  freehold.'*  The 
4etter  has  no  closer  referent  to  the  contract  than  die  boofc 
'of  subscribers*  names  in  Boydetlv.  Dmrnmond, 

Pollock,  A.G.,in  reply.  If  this  be  not  a  written  contract 
binding  upon  the  parties,  what  right  has  the  plaintiff  to 
recover  the  deposit  ?  If  a  letter  be  written  containhig  the 
terms  of  a  contract,  and  a  letter  is   returned  in   answer 

(a)  11  East,  142. 
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assentiDg  to  the  terms,  the  two  may  be  comiected  by 
parol,  and  may  be  given  in  evidence  as  forming  a  contract. 
So  here,  the  letter  and  agreement  may  be  connected  and 
given  in  evidence.  In  Boydell  v.  Drummond  there  ^vas 
mo  referetice  to  any  prospectus.  In  the  letter  in  this  case 
both  parties  are  named,  and  it  is  apparent  from  it  that 
an  abstiBct  has  been  delivered,  and  that  a  purchase  had 
been  made.  The  particulars  of  sale  shew  the  subject* 
matter  and  terms  of  the  contract,  and  the  letter  relinquishes 
that  contract.  These  two  documents  shew  a  contract  and 
a. recognition  of  it. 
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IL^rd  DfiNMANT,  C.  J.^^This  is  an  action  to  recover 
tMck  the  deposit  and  moiety  of  auction  duty  paid  at  an 
auction,  interest,  and  expenses  of  investigating  a  title,  where 
the  def<^daut  had  sold  an  estate  to  which  he  could  not 
maLe  out  a  good  tide.  The  plaintiff  has  a  verdict  for  the 
deposit  and  moiety  of  the  auction  duty.  In  order  to  see 
whether  or  not  be  is  entitled  to  recover  the  interest  and  the 
expenses  of  investigating  the  title,  an  agreement  is  resorted 
to  which  is  within  the  fourth  section  of  the  statute  of 
frands, — which  says  ^  that  no  action  shall  be  brought  upon 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memo* 
randun  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith  {a),  or  some  other  person 
thereunto  by  him  lawfully  authorized."     It  is  quite  clear 


(a)  U«f3er  tbese  words  it  has 
been  considered  sufficient  to  shew 
the  signature  of  the  party  againtt 
whom  the  contract  is  sought  to  be 
enforced;  so  that  where  a  con- 
tract between  A*  and  B,  is  signed 
by  A,  only,  it  is  competent  to  B. 
to  repudiate  the  contract  or  to 
compel  its  execution  by  A.  at  his 
election.     It  seems,  however,  to 

K 


be  questionable  whether  the  real 
meaning  of  the  legislature  may  not 
have  been  to  require  the  signature 
of  every  person  who,  before  the 
statute,  would  have  been  a  party 
'<  to  be  charged,"  i.  e.  "  liable  to 
be  charged''  with  the  contract. 
And  see  Ferrer  v.  Oven,  1  Mann. 
&Ryl.  22«;  7  Bam.  &  Cressw. 
427. 
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that  in  the  first  instance  there  was  no  such  agreement^  or 
any  memorandum  or  note  thereof,  signed  by  the  party,  or 
by  any  person  by  that  party  previously  thereunto  lawfully 
authorized ;  but  it  is  contended  that  there  is  a  subsequent 
act  of  a  party  lawfully  authorized,  equivalent  to  the  act  of 
the  party  himself,  which  recognizes  that  agreement  and 
ratifies  it,  and  thereby  ratifies  the  agency  of  the  party  who 
signs  it.  Maclean  v.  Dunn  shews  that  where  a  party  rati- 
fies the  contract  afterwards,  he  thereby  ratifies  the  agency 
of  the  party  making  the  contract.  But  then  the  question 
is,  whether  this  case  can  be  said  to  go  to  that  extent  i 

Here,  there  is  the  signature  of  a  person  not  as  party  or 
agent,  but  as  a  witness.  T  confess  I  should  wish  to  have 
some  clear  and  decisive  authority  to  shew  that  such  a  signa^ 
ture  could  bind  the  party  in  any  other  character  than  that  of 
witness.  Lord  Eldon  says,  in  Coles  v.  Trecothick{a),  (what 
was  not  necessary  for  the  decision  of  the  case)  that  "  where 
a  principal  or  person  to  be  bound  signs,  what  he  cannot  be» 
as  witness,  he  cannot  be  understood  to  sign  otherwise  than 
as  principal''  (6).  I  must  own  that  this  appears  to  me  to  be 
open  to  much  doubt.  A  party  who  was  merely  required 
to  attest  the  execution  as  a  witness,  might  be  drawn  in  to 
become  what  he  never  contemplated,  a  party  to  a  contract 
of  which  he  was  ignorant.  It  appears  to  me  this  has  never 
been  decided  in  any  case,  and  I  should  pause  before  I 
adopted  that  dictum.  But,  supposing  it  were  possible  that 
a  party  could,  by  signing  as  a  witness,  be  bound  as  a  prin- 
cipal, the  question  is,  whether  there  is  that  ratification 
which  is  necessary  to  shew  that  the  signing  party  had  au- 
thority to  sign  on  behalf  of  this  defendant.  With  regard  to 
the  letter  referred  to,  it  is  possible  that  the  party  writing 
that  letter  may  have  been  totally  ignorant  of  the  particulars 
of  any  contract,  although  he  might  know  that  there  existed 

(a)  Supri,  488.  his  si^atore  would  be  ftltogrther 

(b)  Where  a  principal  signs  as  nugatory,  if  it  were  not  intended 
*<  witness/'  and  there  is  no  act  of  to  testify  his  astent  to  the  contract, 
any  other  person  to  be  attested,  Vide  suprd,  488  ((/). 
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some  contract  which  could  not  be  carried  into  effect,  and 
therefore  he  might  justly  presume  that  the  charges  which 
had  been  incurred  must  be  paid  by  his  client.  Would  it  not 
be  letting  in  all  the  mischief  which  the  statute  of  frauds 
Mras  designed  to  prevent,  if  this  letter  were  to  be  considered 
as  a  ratification  binding  the  party  to  all  the  particulars  of 
such  a  contract?  This  letter  is  not  a  ratification  of  the 
agreement,  but  an  abandonment  of  it,  and  was  written 
merely  from  a  prudential  view  of  the  whole  matter,  without 
reference  to  the  terms  of  the  contract  at  all. 
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LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
Although  the  plaintiff  is  entitled  to  recover  the  deposit,  it 
does  not  follow  that  he  can  recover  the  expenses  of  investi- 
gating the  title,  and  interest  on  the  money  due  to  him.  The 
two  claims  stand  on  different  grounds.  The  plaintiff  is 
entitled  to  recover  the  deposit  money,  because  that  is  money 
actually  paid  by  the  plaintiff  to  the  defendants  upon  the 
faith  that  the  contract  should  be  performed,  and  the  receipt 
of  which  bis  agent  had  acknowledged ;  and  therefore  when 
be  disclaims,  by  his  agent,  the  intention  or  ability  to  carry 
that  contract  into  effect*  he  holds  the  money  in  his  hands 
without  consideration,  and  is  bound  to  return  it ;  and  if  he  do 
not,  it  can  be  recovered  as  money  had  and  received.  But  the 
question,  whether  the  plaintiff  is  entitled  to  recover  anything 
for  investigating  the  title,  and  the  interest  of  the  money 
due>  is  a  very  different  one*  For  this  purpose  the  plaintiff 
must  ahew  that  the  defendant  entered  into  a  valid  contract, 
whereby  be  had  stipulated  to  make  a  good  title  to  the  plain- 
tiff. This  is  proposed  to  be  done  by  putting  various  things 
together.  The  first  matters  brought  forward  are  two  re- 
ceipts, signed  by  Newman,  who  was  clerk  to  the  auctioneer. 
The  case  states  that  the  clerk  had  authority  to  give  the 
receipts,  that  is,  because  this  would  be  in  the  ordinary 
course  of  business.  Tlie  auctioneer  is  the  person  who 
receives  the  deposit  money,  and  his  managing  clerk  would 
be  the  person  through  whose  hands  the  money  would  go. 
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and  therefore  he  is  strictly  the  person  to  give  the  receipt. 
Then  the  next  thing  produced  is  a  contract  for  a  purchase, 
signed  by  Gosbtlls  in  which  the  amount  of  the  purchase- 
money  is  mentioned,  and  the  property  is  sufficiently  ascer- 
tained by  a  reference  to  the  particulars  of  sale,  upon  the 
back  of  which  that  contract  is  written.  There  is  a  com- 
plete execution,  by  the  plaintiff,  of  a  contradi  wkich  in 
itself  is  sufficient  to  satisfy  the  statute  of  frauds^  Then 
it  is  contended  that  the  signature  of  Neuman  is  sufficient 
to  bind  the  defendant;  for  that  being  the  clerk  of  the 
auctioneer,  who  is  one  of  the  agents  for  the  principal,  he 
must  be  considered  as  having  signed  it  on  account  of  the 
principal.  I  do  not  find  that  any  such  rule  is  laid  dov^n 
by  Lord  Eldon  in  Coles  v.  Trecothick.  He  says,  it  is  true, 
that  where  a  principal,  or  party  to  be  bound,  signs  what 
he  cannot  be  a  witness  to,  he  cannot  be  understood  tp 
sign  his  name  otherwise  than  as  a  principal;  and  therer 
fore  if  a  party  who  is  to  be  bound  signs  it  as  a  witness, 
he  must  be  understood  to  sign  it  as  a  principal,  for  as  a 
witness  he  ought  not  to  sign  it.  Now  the  signature  in 
that  case  was  thus — "  Witness  £.  Phillips,  for  Mr.  Smith, 
agent  for  the  seller/'  Therefore  though  the  person  signing 
in  that  case  calls  himself  a  witness^  it  is  evident  that  he 
could  not  have  signed  as  such,  since  he  signed  fpr  another 
person ;  and  it  was  the  same  thing  as  if  he  had  aigaed 
merely, ''  E.  Philiips,  for  Mr.  Smith,  agent  for  the  seller." 
That  is  therefore  a  different  case  from  this,  in  which  New- 
man does  not  appear  on  the  face  of  the  tiMtrufaent  to  sign  in 
any  other  character  than  as  a  witness.  This  case  does  aot 
appear  to  me  to  fall  within  the  rule  laid  down  ki  Coles  v. 
Trecothick. 

Then  it  is  said  that  the  letter  of  Messrs.  Browne,  aban- 
doning this  purchase,  is  to  be  treated  as  a  n^fication  of 
what  has  been  done  previously.  A  ratification  of  what  i  I 
do  not  see  what  it  is  to  ratify.  There  is  nothing  to  ratify 
but  Newman's  receipt  of  the  money.  It  cannot  ratify 
Neztmau'b  having  signed  his  name  as  clerk  to  the  agent;  for, 
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ill  my  opinion,  that  signatare  by  'Newman  is  Bot  a  signing  as 
an  agent,  but  as  a  witness.  And  besides,  the  letter  (siip- 
posing  that  it  were  considered  as  having  reference  to  the 
property  in  question)  is  an  abandonment  of  tfie  contract, 
and  could  by  no  means  operate  as  a  ratification  of  a  coor 
tract,  which,  without  a  ratification,  was  imperfect,  and  not 
in  compliance  with  the  statute  of  frauds.  Newman^s  re- 
ceipt of  the  mopey  does  not  appear  to  me  to  amount  to 
anything  towards  recognizing  or  admitting  that  the  agree- 
ment was  binding. 

Williams,  J. — I  am  of  the  same  opinion.  I  observed 
that  |Mr.  Attorney-General  assumed  that  Newman,  at  the 
time  of  signing  the  instrument,  was  cognizant  of  the  con- 
tents of  that  document.  Neither  by  internal  evidence,  nor 
by  any  allusion  apparent  on  the  face  of  the  document  itself, 
is  there  anything  whatever  to  shew  that  there  was  any  such 
knowledge ;  and  to  shew  by  parol  that  he  had  that  know- 
ledge, would  be  one  of  the  mischiefs  which  the  statute  was 
intended  to  prevent. 

With  regard  to  the  other  point, — as  to  the  receipt  for  the 
money  by  the  auctioneer  having  been  signed  by  that  same 
witness, — that  seems  to  me  to  come  to  nothing,  because  that 
was  an  act  in  the  mere  ordinary  course  of  business,  on  a 
sale  by  auction  at  the  mart.  Therefore  the  question  comes 
to  this,  whether  or  not  the  letter  of  Browne,  the  attorney,  in 
which  he  admits  the  inability  of  the  vendor  to  make  out  a 
marketable  title,  and  proposes  that  the  plamtiff  should  re- 
linquish his  purchase,  implies  that  every  preceding  step 
up  to  that  time  had  been  so  taken  as  to  bring  the  case 
witlim  the  statute  of  frauds,  and  to  make  it  a  contract 
which  might  by  law  be  enforced.  It  does  seem  to  me 
that  it  would  be  making  strained  inferences  indeed,  if  we 
were  to  say  that  by  that  letter  it  was  intended  to  say  that 
Newman,  the  clerk  of  the  auctioneer,  was  the  agent  of  the 
defendant  in  this  case,  authorized  to  sign  this  agreement, 
not  as  a  witness,  but  as  an  agent  on  behalf  of  one  of  the 
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parties;  because  I  perfectly  agree  that  except  there  be 
aometbiDg  to  shew  that  the  term  '*  witness"  was  there  by 
mistake^  and  that  really  be  was  agent  for  a  party  to  the 
contract,  it  is  impossible  to  say  that  this  couM  be  a  signa* 
ture  by  him  as  a  party,  or  agent  of  a  party. 


Verdict  for  the  plaintiff  upon  the  counts  for  money 
had  and  received ; 
for  the  defendant  upon  the  other  counts. 


Clancy  v.  Piggott. 


The  declaration  stated  that  one  Moan 


ti^'^T  Assumpsit. 

was  indebted  to  the  plaintiff  in  5l„  and  that  the  plaintiff  had 


stated  chat 
A.  owed  the 
plaintiff  5^9 
and  plaintiff 
had  a  lien  on 
goods  of  A, ; 
that  defend- 
ant, in  con- 


in  his  possession  goods  and  chattels  of  Moore  of  the  value  of 
20/.y  holding  the  same  as  security,  and  having  a  lien  thereon 
for  the  payment  of  the  said  debt;  that  in  consideration  of 
the  premises,  and  that  the  plaintiff,  at  the  request  of  the 
sideration  that  defendant,  would  relinquish  and  give  up  the  possession  and 
al»ndwi*8uch  custody  of  the  goods  and  chattels  so  held  as  aforesaid  to 
lien,  promised    Moore,  and  would  abandon  and  forego  his  lien  thereon,  the 

paid  the  said     defendant  undertook  and  promised  the  plaintiff  to  see  him 
5/.  within 
three  months. 
Averment, 
that  the  plain- 


paid  the  said  sum  of  ol.  within  three  months  from  that  time. 

The  declaration  then  averred,  that  the  plaintiff,  confiding  in 
JfJJ'f''®  P**'°"  the  promise  of  the  defendant,  gave  up  the  possession  of  the 
his  lien.  goods  to   Moore^   and   abandoned    his   lien  thereon,  and 

^'     ^     alleged  a  breach  by  the  defendant  of  his  promise  and  un- 


dertaking, and  that  the  51,  still  remained  due  and  unpaid. 
Pleas:  first,  the  general  issue;  secondly,  that  the  sup- 


the  promise 
was  a  special 
promise  to  an- 
swer for  the 
deht  and  de- 
fault of  another,  but  that  there  was  no  agreement  in  writing  stating  the  consideration, 
and  that  the  promise  was  contained  in  a  certain  memorandum  in  the  following  form— 
**  I  hereby  agree  to  see  you  paid,  within  three  months,  from  data  hereof^  the  amount 
of  5/.,  due  to  you  on  account  of  Mr.  A,  Signed  &c.'* — Held,  on  demurrer,  that  the 
plea  was  an  answer  to  the  declaration,  without  stating  that  there  was  no  other  con- 
sideration for  the  promise,  for  that  prima  facie  the  promise  was  within  the  statute  of 
frauds,  and  that  the  agreement  set  out  in  the  plea  was  insufficient  for  want  of  statement 
of  consideration,  and  tliat  evidence  of  consideration  was  inadmissible  ia  cases  within 
the  statute. 
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posed  promise  and  undertaking  in  the  declaratioQ  mentioned,  18S5. 
toas  a  special  promise  to  answer  Jbr  the  debt  and  default  of 
another  person,  to  wit,  Moore,  and  that  no  agreement  in 
respect  of  or  relating  to  the  supposed  promise  or  cause  of 
action  in  the  declaration  mentioned,  or  any  memorandum 
or  note  thereof,  wherein  the  consideration  for  the  said  spe^ 
cial  promise  was  stated  or  shewn,  was  in  writing  and  signed 
by  the  defendant,  or  by  any  other  person  by  him  thereunto 
lawfully  authorized,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided ;  and  further,  that  the  sup- 
posed undertaking  and  promise  in  the  declaration  men- 
tioned was  and  is  contained  in  a  certain  memorandum  in 
writing,  signed  by  the  defendant,  and  which  was  and  is  as 
follows,  (that  is  to  say,) 

"  Mr.  Clancy,  March  6,  1832. 

**  Sir,  I  hereby  agree  to  see  you  paid  within  three 
months  from  date  hereof,  the  amount  of  5/.,  due  to  you  on 
account  of  Mr.  George  Af oore,  junior,  of  Sheffield. 

''John  W.Piggottr 
The  plea  concluded  with  a  verification,  8cc. 

The  plaintiff  demurred  to  the  second  plea,  and  assigned 
the  following  causes  of  demurrer : — that  the  plea,  in  stating 
that  the  promise  in  the  declaration  mentioned  is  contained 
in  the  memorandum  in  that  plea  set  forth,  is  argumentative, 
inasmuch  as  a  sufficient  consideration  for  the  promise  is 
set  forth  in  the  declaration,  but  no  consideration  or  promise 
whatever  is  stated  in  the  memorandum  in  the  second  plea 
mentioned,  and  that  the  plea,  instead  of  such  a  statement, 
should  have  denied  positively  the  making  of  the  promise 
and  undertaking  in  the  said  first  count  mentioned, — and 
also  that  the  plea  neither  confesses  and  avoids,  nor  traverses 
or  denies  the  matters  in  the  declaration  mentioned,  and  for 
that  there  is  no  occasion  that  such  promise  and  undertaking 
as  that  in  the  declaration  mentioned,  should  be  in  writing, 
and  signed  by  the  defendant,  or  by  any  person  by  him 
thereunto  lawfully  authorized  according  to  the  said  statute 
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1835.  or  Otherwise,  and  that  it  is  not  a  promise  or  undertakiog  to 

^^"^^  answer  for  the  debt  and  default  of  another  person* 

9.  Joinder  in  demurrer. 


Pjogott. 


Auitinf  in  support  of  the  demurrer.  The  most  material 
question  raised  by  the  plea  is,  whether  the  promise  men- 
tioned in  the  declaration  is  a  promise  to  answer  for  the 
debt  and  default  of  another  within  the  statute  of  frauds^ — 
for  such  it  is  by  the  plea  alleged  to  be.  This  distinctiop 
pervades  all  the  cases  upon  the  subject, — ^that  where  the 
new  promise  b  merely  coUaierat  to  and  in  affirmance  of  tb^ 
old  promise,  it  is  within  the  statute,  and  should  be  in  writ- 
ing, but  not  where  it  is  made  vpon  a  new  condderatw^ 
All  the  cases  upon  the  subject  are  collected  in  a  note  tp 
1  Evanses  SiatuUSf  £12.  In  Buckmyr  v.  DarnfllUfi)  tbe 
case  was,  that  the  defendant,  in  consideration  that  the 
plaintiff  at  his  request  would  lend  and  deliver  (locaret  et 
deliberaret)  to  one  Joseph  English,  a  gelding  of  the  plain- 
tiff's, for  the  purpose  of  riding  to  Reading,  undertook  and 
promised  the  plaintiff  that  he  and  English  would  re-deliver 
the  horse.  After  much  argument,  it  was  determined  that 
this  promise  was  within  the  statute,  for  that  inasmuch  as 
English  might  have  been  charged  in  detinue  on  the  bail- 
ment, which  was  the  consideration  for  the  promise  of  the 
defendant,  that  promise  was  merely  coUateraL  In  Butter^s 
N.  P.  28 J,  it  is  questioned,  whether  the  fact  of  the  under- 
taking's being  collateral  or  not  is  the  true  criterion ;  and  it 
is  stated  that  a  promise  to  answer  for  the  debt  of  another, 
though  upon  a  new  consideration,  is  within  the  statute; 
but  all  the  cases  appear  to  proceed  upon  the  distinction 
which  has  been  adverted  to.  In  Joties  v.  Cooper  (6),  Mai- 
son  V.  Wharam{c),  and  other  cases,  in  which  the  courts 
have  held  the  promises  to  be  within  the  statute,  there  were 
mere  naked  promises  to  pay  the  debts  of  third  parties  by 
persons  upon  whom  no  duty  was  previously  thrown.    Here, 

(a)  8  Lord  Raym.  1085.  (c)  S  T.  R.  80. 

(6)  Cowper,  827. 
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there  is  altogether  a  new  comideratioD,  viz.  the  abaadoa-  1835. 
ment  by  the  plaiotifif  of  the  lien  which  he  then  had,  and 
caanot  now  recover,  upon  the  goods  of  Moore.  In  fVil-^ 
Hams  V.  Leper  (a)  it  was  held,  that  a  promise  to  the  land- 
lord of  a  third  party,  to  pay  the  rent  of  such  third  party,  if 
the  landlord  would  desist  from  distreining*  need  not  be  in 
writing.  That  case  is  less  strong  than  the  present;  for 
here»  the  consideration  was  the  abandoning  a  lien  upon 
goods,  already  in  the  possession  of  the  plaintiff;  whereas 
there,  the  consideration  was  only  the  abstaining  from  taking 
possession.  An  auctioneer  employed  to  sell  goods  on 
premises  in  respect  of  wkich  rent  was  in  arrear,  who,  upon 
the  landlord's  applying  for  his  rent,  verbally  promised  to 
pay,  was  held  to  be  liable  upon  that  promise;  Bampton  v. 
Paulin{b),  Edwards  v.  Kelly  {c).  The  landlord's  right  of 
distress  upon  the  goods  of  his  tenant,  is  quite  analogous 
to  the  lien  possessed  by  the  plaintiff  in  this  case.  Where 
a  tradesman  having  goods  of  his  creditor  in  his  possession, 
upon  which  he  has  a  lien,  parts  with  those  goods  upon  the 
promise  of  a  third  party  to  pay  the  demand,  such  promise 
was  held  not  to  be  within  the  statute  of  frauds;  Houlditck 
V.  Milne  {d).  That  case  is  not  distinguishable  from  the 
principal  case,  either  in  the  facts  or  in  principle;  and  the 
judgment  of  Lord  Eldou  is  stiictly  applicable  here.  Casi^ 
ling  V.  Aubert{fi)f  in  which  all  the  former  cases  are  brought 
to  the  notice  of  the  Court,  is  to  the  same  effect.  Barreli 
V.  Trussell(f)  and  T/knttos  v.  WiUiamsig),  may  also  be  re- 
ferred to  as  ilhsstratiag  tb^  distinction  between  a  collateral 
undertaking  and  a  promise  founded  on  a  tmo  consideration* 
In  Mr.  Seijt.  Willianu'%  note  to  jFur^A  v.  Stanion  (A),  the 
cases  are  for  the  most  part  cited,  and  it  is  said,  '*  But  where 
the  promise  is  founded  upon  some  new  consideration,  suffi* 

(a)  3  Burr.  1886.  (e)   2  East,  325. 

{b)  4  Bingh.  264;  12  B.  Moore,  (/)  4  Tauot.  117. 

497.  (g)  10  Bam.&  Cressw.  664. 

(c)  6  Maule  &  Selw.  204.  (A)   1  Wins.  Saund.  211  a. 
id)  3  E$p.  N.  P.C.  86. 
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ckot  in  law  to  support  it,  and  10  not  merely  for  the  debt 
of  another,  such  an  undertaking,  though  in  effect  it  be  to 
answer  for  another  person,  is  considered  as  an  original 
promise,  and  not  within  the  statute.'* 


Blackbume,  contrJL  The  question  is  not,  as  has  been 
assumed  by  the  argument  for  the  p1aiintiff»  whether  the  de- 
claration unanswered  is  sufficient;  but  whether  the  facts 
stated  in  the  pka,  and  which  are  admitted  by  the  demurrer, 
constitute  an  answer  to  the  action.  If  this  action  had  been 
brought  before  the  promulgation  of  the  new  rules,  the 
general  issue  would  have  been  pleaded;  and  if  at  the  trial 
the  instrument  set  out  in  the  plea  had  been  produced,  the 
want  of  consideration  apparent  upon  that  instrament  would 
have  been  an  answer  to  the  action.  Under  Reg.  Gen. 
H.  T*  4  fVilL 4,  Assumpsit,  3,  it  isordered  that,  **  In  every 
species  of  assumpsit,  all  matters  of  confession  and  avoid- 
ance, including  not  only  those  by  way  of  discharge,  but 
those  which  shew  the  transaction  to  be  either  void  or  void- 
able in  point  of  law,  on  the  ground  of  fraud  or  otherwise, 
shall  be  specially  pleaded.'^  Under  this  rule  it  was  neces- 
sary, that  the  fiicts  intended  to  be  relied  on  for  the  defence 
should  be  set  out  in  the  {dea.  They  have  been  so  set  out, 
and  the  truth  of  the  facts  has  been  admitted  by  the  demurrer. 
The  only  question  therefore  is,  whether  it  is  a  sufficient 
answer  to  shew  that  the  undertaking  of  the  defendant  was 
contained  in  a  written  memorandum,  such  as  is  set  out  in 
the  plea.  Now  it  is  requisite,  undiec  the  statute  of  frauds, 
not  only  that  the  promise  to  answ^er  for  the  debt  or  default 
of  another  should  be  in  writing,  but  also  that  the  written 
promise  should  state  a  valid  consideration;  and  where  upon 
the  face  of  such  an  instrument,  a  defective  consideration,  or 
none  at  all  is  stated,  evidence  cannot  be  resorted  to  for  the 
purpose  of  supplying  the  defect.  Saunders  v.  Wakefteld{a) 
appears  to  be  quite  conclusive  of  this  case. 


(a)  4  Barn.  &  Alders.  595. 
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Austin,  in  reply.     It  seems  to  be  admitted  that  the  argu« 
ment  upon  the  declaration  is  good,  but  it  it  said  that  an 
agreement  is  set  out  in  the  plea,  which  is  admitted  to  be 
the  real  agreement  between  the  parties,  and  which  is  in- 
valid.    The  demurrer  does  perhaps  admit  that  there  was 
such  an  agreement,  but  it  does  not  follow  that  there  was 
not  another  and  a  diflferent  one.    [Lord  Denman^  C.  J* 
The  plea  states   that  the  agreement  was   in  that  form.] 
Then  it  tnust  be  taken-  as  if  the  question  had  arisen  at  nisi 
prius.     Evidence  ma;  be  given  to  prove  additional  matter 
not  inconmttnt  with  the  facts  stated  in  the  written  under*- 
taking.     Sawnden  v.  WnkefieM  does  not  apply;  for  in  that 
case  the  agreement  was  clearly  within  the  statute,  whereas 
here  it  is  denied  that  such  is  the  case.    In  3  Stark.  JEv^ 
1049  {a),  it  is  laid  down,  '^  that  previous  or  coteroporary 
dtedarations  are  not  admissible  to  vary  the  terms  of  a  wriW 
ten  agreement;  where,  however^  the  nature  of  the  subject 
natter  does  not  require  the  agreement  to  be  in  writing,  aU 
though  a  presumption  arises,  in  the  absence  of  proof  to  the 
contrary,  that  the  parties  expressed  in  writing  the  whole  of 
their  intention  in  respect  of  the  subject-matter,  and  intended 
the  written  terms  to  operate  as  an  agreement,  yet  that  pre- 
sumption  may,  it  seems,  be  rebutted  by  express  evidence, 
that  what  was  so  writUn  was  intended  as  a  mere  memo- 
randum of  a  part  or  branch  only  of  a  mone  general  agrees 
ment."     And  this  distineiion  is  recognized  by  the  Lord 
Chancellor  in  Peacock  v^  Monk  (a).     [Littledale,  J.   Here 
the  promise  is  pridsi  Ihcie  within  the  statute.]     The  de- 
fendant onght  to  have  averred  in  bis  plea,  that  there  was 
no  other  consideration.    [Lord  Denman,  C.  J.  Supposing 
the  evidence  to  be  admissible,  ought  you  not  to  bare  re- 
plied it  ?]     This  question,  it  is  said,  ought  to  be  considered 
as  if  the  matter  stated  in  the  plea  had  been  shewn,  accord- 
ing to  former  practice,  at  the  trial  under  the  general  issue. 
Now,  at  the  trials  the  plaintiff  might  have  ^wn  a  con* 
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(a)  Fust  edition. 


(6)  1  Vesey,  sen.  128. 
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aideratioD  not  tncoasistent  with  the  written  iosCrumenl. 
From  MiUmatf^t  cause  {a\  and  Vernon^s  case  (6),  it  appeara 
that  a  party  may  aver  an  additumal  consideration,  not  in- 
consistent with  the  statement  of  consideration,  even  in  a 
deed.  If  additional  consideration  may  be  proved,  sL  fortiori 
must  evidence  be  admissible  to  shew  connderalkm,  where 
none  is  stated  in  the  deed  or  other  instrument. 


Lord  Denman,  C.  J. — I  am  of  opinion  that  this  case 
cannot  be  distinguished  from  that  of  Saumlers  v.  tVak^fieU. 
Though  there  the  agreement  was  set  out  by  the  plaintiff  im 
his  reflication  in  order  to  shew  that  a  written  agreement  was 
given  to  satisfy  the  statute'  of  frauds,  yet  that  does  not 
appear  to  me  to  bbd  the  plamtiff  more  than  his  adoption 
in  this  case,  (by  the  demurrer,)  of  the  statement  in  the  de> 
fiendant*8  plea.  The  phiintiff  by  his  demurrer  admits  as 
it  appears  to  me,  that  the  contract  which  the  defendant 
describes  in  his  plea,  and  which  he  states  to  have  been 
made  in  writing  in  the  form  there  set  out,  is  the  real  con- 
tract between  the  parties. 

It  is  said  that  parol  evidence  may  be  received ;  but  it  is 
admitted  that  it  canirat  be  received  if  the  statute  requires  a 
written  agreement.  Now,  primk  facie,  the  contcact  con- 
taused  in  this  writing  is  one  for  which  the  statute  does 
require  a  written  agreement,  and  the  plaintiff  has  not  by 
any  kind  of  statement,  (and  probably  he  could  not  ht 
permitted  to  do  so,)  made  any  difference  in  the  terms 
of  that  agreement.  It  therefore  appears  upon  the  le* 
cord,  that  this  was  the  agreement  between  /the  parties: 
and  as  there  is  no  consideration  stated,  it  falls  to  the 
ground. 


LiTTLEDSLE,  J.-- *Every  thing  that  is  stated  ia  tkeae 
pleadings  is  also  stated  in  Saunders  v.  Wakefield.  The 
only  differeitce  is,  that  there  the  plea  stated  that  the  defend* 


(a)  1  Co.  Rep.  175. 


{b)  Fifth  Resolution,  4  Co.  Rep.  3  a. 
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ant's  UDdertaking  wm  a  promiae  to  answer  for  the  debt  and 
default  of  another  personi  and  that  there  was  no  agreement 
in  writing  stating  the  consideration  for  the  promise,  signed 
by  the  defendant,  according  to  the  statute,  and  the  replka^ 
tion  set  out  what  the  agreement  really  was;  whereas  here  the 
whole  mattar  stated  in  the  plea  and  replication  in  Saunderi 
V.  Waksfveldj  is  set  out  in  the  fka  alonci  and  acbmttid  by 
the  plaintiff's  demurrer.  It  is  clear  to  me,  even  upon  the 
dechiration  in  this  case,  that  this  was  a  promise  to  pay  the 
debt  of  another  person,  notwithstanding  all  that  is  said 
about  the  lien  on  the  goods;  but  upon  the  construction  of 
the  statute  of  frauds,  it  has  been  held  that  if  there  be  a  new 
Gonsideittioo  moving  from  the  plaintiff  to  the  defendant* 
Aough  it  is  a  promise  to  pay  the  debt  of  another  person,  it 
iMed  wot  be  in  writing.  Upon  the  face  of  this  declaration 
there  is  a  new  consideration,  which  primft  facie  would 
appear  to  make  a  promise  in  writing  unnecessary.  But 
the  defendant  in  the  beginning  of  his  plea  avers  that  the 
promise  mentioned  in  the  declaration  is  a  special  promise 
to  answer  for  the  debt  aud  default  of  another  person,  to 
wit,  Moore,  which  is  no  more  than  what  is  stated  in  the 
declaratioa  itself;  and  then  it  goes  on  to  state,  that  there 
was  no  agreement  rdating  to  the  promise,  wherein  the  con« 
sideratioa  for  the  proibise  is  stated,  signed  by  the  defend^- 
ant,  according  to  the  staCute  of  frauds.  And  upon  the 
construction  of  that  statute  it  has  been  heM,  that  not  ofdy 
the  promise  should  be  in  writiog,  bat  also  that  the  con^ 
ddenUioH  for  the  promise  should  appear  upon  the  Isce  of 
the  written  instrument  in  some  way  or  other,  either  in  direct 
terms,  or  in  such  a  way  that  you  can  fairly  infer  what  the 
consideration  was.  If  the  plea  had  stated  nothing  more, 
that  would  appear  to  be  a  sufficient  answer,  and  it  would 
have  lain  upon  the  plaintiff  to  have  shewn  what  the  agree- 
ment really  was.  But  the  defendant  goes  on  to  allege 
that  the  promise  was  and  is  contained  in  a  certain  memo- 
randum in  writing,  which  was  and  is  as  follows,  that  is  to 
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1835.  say ; — and  then  the  agreement  is  set  out  Now  Mr.  Au$tU 
objects  that  the  plea  should  have  averred  that  this  was  the 
vT"'  only  agreement.  But  I  think  the  plea  sufficiently  identifiet 
PiGooTT.  iiig  agreement  set  out  with  the  promise  on  which  the  acti<Mi 
is  brought.  The  plaintiff,  by  demurring,  admits  the  agree- 
ment to  be  as  set  out  in  the  declaration.  The  agreement, 
as  set  out,  does  not  contain  any  statement  of  a  considera- 
tion, but  is  a  naked  promise  to  pay,  and  that  being  the 
case,  it  appears  to  me  that  the  plea  is  a  sufficient  answer 
to  the  action. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The 
plea  in  this  case  is  precisely  in  the  same  form  as  that  in 
Saunders  v.  Wakefield,  which  was  held  by  the  Court  to  be 
a  good  and  sufficient  plea,  with  the  addition  that  the  plea 
on  the  present  occasion  sets  out  what  was  the  actual  memo* 
randum  in  writing  which  was  signed  by  the  defendant 
And  if  the  plea  would  have  been  good,  as  Saunders  v. 
Wakefield  shews,  if  it  had  stopped  at  the  allegation  of  there 
being  no  agreement  relating  to  the  promise  mentioned  in 
the  declaration,  in  which  the  consideration  was  stated  in 
writing,  signed  by  the  defendant,  according  to  the  meaning 
of  the  statute,  I  am  at  a  loss  to  discover  how  the  introduc* 
tion  of  the  very  precise  memorandum,  upon  which  the  plea 
is  founded,  can  vitiate  the  plea.  It  appears  to  me  that  it 
most  assuredly  does  not,  and  that  the  undertaking  is  clearly 
within  the  meaning  of  the  statute  of  frauds*  I  think  that 
Saunders  v.  Wakefield  goes  the  length  of  disposing  of  the 
question. 

Judgment  for  the  defendant 
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Bird  v.  Higginson. 

Assumpsit.     The  first  count  of  the  declaration  stated,  A  demise  in 
that  on  the  8th  of  August,  1833,  by  a  certain  agreement  norunderseal, 

made  between  the  plaintiff  and  the  defendant,  the  plaintiff  of  a  messuage, 

.        «  .    ,       ,   ^      ,  ,  1  and  full  and 

agreed  to  let,  and  the  defendant  agreed  to  take,  a  messuage  free  and  ex- 

situate  at  Dinas  Mowddy,  in  the  parish  of  Mallwyd,  Me-  ^Jj'j'*,;^^^^^^^^ 

rionethshire,  except  the  apartments  then  occupied  by  the  the  lessee,  his 

game-keeper  of  the  manor  thereinafter  mentioned,  together  ^^^  |^™®" 

with  the  use  of  the  furniture  then  being  in  the  said  messuage,  to  hunt,  hawk, 

'and  full  and  free  and  exclusive  licence  and  leave,  to  and  for  ^^  ^^^^  j^^ 

the  defendant  and  his  friends,  same-keepers,  and  servants,  to  over,  and  upon 
,       .  ;  ,  .  ,  ,,  amanoroftho 

hunt,  hawk,  course,  snooty  and  sport,  %n,  over,  ana  upon,  ail  lessor,  and  to 

that  the  manor  of  Dinas  Mowddy,  situate  in  the  parishes  of  ^^^^  ^*** 

Mallwyd  and  Llany mowddy,  and  to  fish  in  the  ponds  and  waters  thereof, 

waters  thereof,  at  all  reasonable  times  during  the  term  [l^pebruary^ 

'  thereinafter  mentioned ;   to  hold  the  said  messuage,  right,  following,  at 

'  Kberties  and  premises  thereby  agreed  to  be  let,  to  the  de-  l^^ttog^hTr  * 

fendant,  his  executors  &c.,  until  the  1st  February  then  next,  ^oid. 

r     ^^,       A    J  •  1.       ..     r     .  J        Sendfle,  that 

•at  the  rent  of  200/.     And  it  was  thereby  further  agreed,  where  a  count 

that  the  defendant  should  have  the  benefit  of  the  services  ina^umpw"© 

recover  a  rent 
and  attendance  of  the  game-keeper  for  the  time  being  of  reserved  by 

the  manor,  and  of  the  servants  in  the  house,  without  con-  E'^^he^^plaintiff 

trifouting  towards  the  payment  of  their  wages,  and  that  the  to  the  defend- 

ezpense  of  preserving  the  game  and  warning  off  all  tres-  corporealhere- 

passers  should  be  borne  by  the  lord  of  the  manor.    And  ditament, 
1       1  i-     1  I        .  1  1  i.  >         1  »t«tes  that  the 

the  defendant  thereby  agreed  to  pay  the  rent  of  200/.,  and  defendant  ac- 

to  quit  and  deliver  up  possession  of  the  messuage  to  the  ^^^J^y  ®^^"" 

plaintiff,  his  heirs  or  assigns,  immediately  after  the   1st  such  demise, 

February.     Mutual  promises.     Averment,  that  the  plaintiff  ma/recover 

then  let  to  the  defendant  the  said  messuage,  right,  liberties,  for  the  use  and 

occupation. 

Bat  where  a  count  upon  a  parol  demise  of  a  messuage  and  the  right  to  hunt  &c.  over 
a  manor,  stated  merely  that  the  defendant  entered  and  became  and  was  potsetsed  of  the 
messuage,  right,  liberties,  and  premises  so  to  him  granted  as  aforesaid :  Held,  that  the 
plaintiff  could  not  recover  for  the  use  and  occupation. 

Held,  that  the  statement  of  actionem  non  and  the  prater  of  judgment  are  dispensed 
with  by  the  ninth  of  the  Rules  of  Pleading,  (H.  T.  4  K^.  4,)  in  a  plea  which  is  pleaded 
to  die  whole  of  one  of  several  counts.     VSle  post,  508  (a). 
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18S5.        and  premises  so  agreed  to  be  let  as  aforesaid,  from  the  day 
"^"^^^      and  year  first  aforesaid  until  the  1st  day  of  February,  1834, 
V.  and  the  defendant  then  entered  into  and  upon  the  same,  and 

HiooiNsoH.  ip^ame  and  was  possessed  thereof  for  the  term  so  to  him 
thereof  agreed  to  be  granted  as  aforesaid*  Breach :  non- 
payment of  the  200/. 

The  third  plea  to  the  above  count  was  as  follows : — And 
for  a  further  plea  in  this  behalf  as  to  the  first  count  of  the 
said  declaration,  the  defendant  says,  that  the  said  manor 
was  a  manor  containing  divers,  to  wit,  32,000  acres,  and  die 
said  messuage  in  the  agreement  mentioned  was  a  small 
house  taken  by  the  defendant^  and  intended  to  be  occupied 
by  him  solely  for  the  more  convenient  enjoyment  of  the 
exclusive  right  or  liberty  in  the  agreement  mentioned  to  be 
demised  or  granted  to  him  in  and  over  the  manor;  and  that 
the  said  agreement  was  an  agreement  under  the  respective 
hands  of  the  plaintiff  and  of  the  defendant  in  that  bebadf, 
and  was  not  nor  is  sealed  with  the  seal  either  of  the  plaintiff 
or  of  the  defendant,  or  of  any  persons  by  them  or  either  of 
them  thereunto  lawfully  authorized;  wherefore  the  said 
agreement  was  and  is  void  in  law,  and  this  the  defendant  is 
ready  to  verify,  8cc. 

The  plaintiff  demurred  to  this  plea,  and  assigned  as 
causes  of  demurrer, — that  although  the  plea  is  pleaded  to  the 
first  count  only  of  the  declaration,  it  does  not  contain  any 
allegation  of  actionem  non,  or  any  prayer  of  judgment; — 
and  also  that  it  amounts  to  the  general  issue; — and  that  it  is 
argumentative  in  that  it  indirectly  denies  that  any  promise 
was  made  by  the  defendant  as  inthe  first  count  mentioned  ; 
— and  also  that  the  plea  is  wrongly  concluded,  because 
although  it  denies  that  any  valid  promise  was  made,  yet  it 
does  not  conclude  to  the  country,  but  with  a  verification. 

Joinder  in  demurrer. 

jp.  Kelly  in  support  of  the  demurrer.  It  is  clear  that  the 
plea  is  bad  in  form^  by  reason  of  the  omission  of  the  alle- 
gation of  actionem  non  and  of  the  prayer  of  judgment,  unless 
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the  oinlb  of  ilie  pew  Rules  of  Pleading  (a)  applies.    That        1835; 

rale  dispeQaet  with  the  neceMity  of  ufling  these  fonns  only 

^'  in  a  plea  or  subsequent  pleading  intended  to  be  pleaded        *v. 

inbaro/thewkoleaciiimgemdrMy:'    This  plea  is  pleaded    HiAoiMtoii. 

ta  one  amni  only,  and  is  not  therefore  within  the  rule. 

Further,  the  plea  should  have  concluded  to  the  country  and 

not  with  a  verification,  for  no  new  matter  is  in  substance 

alleged  (6).    The  substance  of ,  the  plea  is>  that  the  instru- 

naent  is  not  under  seal;  which  already  sufficiently  appears 

ufioo  the  count,  which,  if  the  fact  had  been  otherwise,  would 

not  have  been  .in  assumpsit.    Again,  the  plea  amounts  to 

thegmeral  usue,  for  if  the  plea  be  good  the  promise  .is  void. 

The  principal  question  is,  however,  as  to  the  validity  of  this 

parol  instruBAent.     It  cannot  be  said  that  any  incorporeal 

hereditameat  was  intended  to  be  passed.    The  declaraiion 

is  on  a  special  agreement,  by  which  the  plaintiff  demises  a 

house  together  with  a  mere  Ikenee  to  hunt,  8lc.  over  the 

plaintiff's  manor;   and  the  defendant,  in  consideration  of 

auch  demise  and  licence,  agrees  to  pay  a  sum  of  money. 

There  appears  to  be  no  reason  why  a  licence  to  hunt.  Sec. 

should  not  be  given  by  parol.     2'he  Duke  of  Somerset  v. 

Fogwell(c)  and  Gardiner  v.  Williamson  (d)  will  be  relied  on 

contrd.     In  the  former  of  those  cases  it  was  held,  that  a 

(a)  Ante,  vol.  iii.  5.  to  add  a  prayer  of  judgment;  but 

(6)  Wherever  n€»  matter  is  al-  i^vhere  the  verification  is  omitted, 

Iflged,  the  plea  should  conclude  to  as  in  pleas  containing  new  negaine 

the  €OUrt  and  not  to  the  counify.  matters  only  (which  ought  not  to 

If  the  new  matter  is  contained  in  be  verified)  or  in  avowries  (which 

an  €^firmmtkte  allegation,  the  plea  do    not  require  verification,  Co. 

should  also  conclude  with  a  verifi-  Dtt  SOS  a),  the  omission  of  the 

coltoa;  botif  theniw  matter  is  in  prayer  of  judgment  might  create 

the  ocg^tlve,  it  is  informal  to  **  ve-  some  confusion, — especially  where 

rify''  it,  i.  e.  to  offipr  to  prove  it  in  another  plea  followed,  which,  under 

case  its  troth  shall  be  denied  by  such  circumstances,  it  would  be 

the  adverse  party.    Vide  Co.  litt.  difficult  to  distinguish  from   that 

308  •«  antSy  931 .  which  preceded  it. 

Where  a  plea  concludes  with  a  (c)  8  Dowl.  &  Ry\,  747;  6  Barn, 

verification,  and  the  defence  goes  &  Cress.  875 ;  post,  509. 
to  the  wokole  cause  of  action,  it  is  (d)  2  Barn.  &  Adol.  336. 

oot  neemsmy,  since  the  above  role, 

L  l2 
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term  ofyeart  iii  a  fishery  cannot  be  created  without  deed ; 
and,  undoubtedly,  as  incorporeal  hereditaments  lie  in  grcai^, 
an  interest  therein  can  pass  only  by  deed.  Here^  however^ 
a  mere  licence  to  hunt,  &c.  is  professed  to  be  given.  Id 
Gardiner  v.  WiUiamson,  the  facts  were — that  J.^  by  an  in- 
strument not  under  seali  agreed  to  let  on  lease  to  JB.  for 
three  years,  at  an  entire  rent,  the  rectory  of  L«,  and  the  tithes 
arising  from  the  lands  in  L.,  and  also  a  messuage  used  for 
collecting  the  tithes :  A.  having  distrained  for  arrears  of 
rent,  and  trespass  being  brought  by  £.,  the  Court  held 
that  the  distress  was  unlawful.  No  doubt  a  Uau  of  tidies, 
or  other  incorporeal  hereditaments,  cannot  be  granted  other- 
wise than  by  deed ;  but  here  the  observation  recurs,  that 
in  this  case  a  licence  only  and  not  a  lease  is  intended  to  be 
given,    lliese  two  cases  have,  therefore,  no  application  here. 


Sir  John  Campbell,  contr^.  The  allegation  of  actionem 
non  and  the  prayer  of  judgment  were  well  omitted.  The 
ninth  Rule  of  Pleading  is  framed  upon  the  supposition 
that  the  declaration  contained  only  one  count.  Where  the 
plea  is  to  a  whole  count  the  allegation  of  actionem  non  is 
mere  superfluity  (a).     Where  the  plea  is  to  a  part  of  the 


((f)  When  the  defendant  pre- 
sented himself  to  answer  the  decla- 
ration, the  plaintiff  and  the  Court 
being  as  yet  uninformed  whether 
he  meant  to  confess  the  action,  to 
demur  to  the  declaration,  to  plead 
in  abatement,  or  to  plead  in  bar, 
the  defendant,  by  the  words  ac- 
tionem non,  shewed  that  what  he 
was  about  to  state  was  offered  in 
bar  of  the  action.  The  general 
actionem  non  would  be  incorrect 
when  it  introduced  matter  which 
was  pleaded  to  onr  of  several  counts 
or  to  ^rt  only  of  the  action,  as  it 
could  3ot  be  said  that  the  plaintiff 
ought  to  be  barred  of  his  whole 
actior,  hecauK  some  divisible  por- 


tion of  it  was  ill  founded.  Where 
the  plea  went  to  part  of  the  action 
only,  the  introductory  form  was 
actionem  inde  non;  or  after  the 
pleadings  were  in  English,  *'  ought 
not  to  have  or  maintain  his  action 
/Aereof against  him."  Asthe^iode" 
could  do  no  harm,  it  was  commonly 
used  by  pleaders,  even  where  the 
plea  went  to  the  whole  action,  and 
where,  therefore,  the  "  inde"  or 
'<  thereof  had  no  antecedent  to 
which  it  could  be  referred.  The 
intention  of  the  fcamers  of  the  rule 
was  probably  to  dispense  with  the 
general  actionem  non,  but  to  pie- 
serve  the  actionem  inde  non,  which 
appears  to  be  in  some  measure  ne- 
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coimt,  it  is  necessary  by  this  allegation  to  point  out  the         1835. 
IMiticttlar  part  to  which  the  plea  applies. 

The  objection  that  the  plea  should  have  concluded  to  the 
country,  not  with  a  Terification,  is  clearly  not  tenable. 

Then  it  is  said  that  the  plea  amounts  to  the  general  issue. 
This  defence  might  formerly  have  been  given  in  evidence 
iiader  the  general  issue,  but  it  does  not  follow  that  it  might 
not  have  been  pleaded  specially  (a).  Under  the  new  rules, 
however,  it  is  clear  that  the  defence  could  not  have  been  given 
in  evidence  under  the  general  issue ;  for  by  the  rule,  as- 
fiUMPsrr  3,  it  is  ordered,  that ''  in  every  species  of  assumpsit 
«II  matters  in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge  but  those  which  shew  the  trans- 
action to  be  either  void  or  voidable  in  point  of  law,  on  the 
fpround  of  fraud  or  otherwise,  shall  be  specially  pleaded." 

Then  is  the  interest  intended  to  be  conveyed  by  this  in- 
strument such  as  is  capable  of  passing  by  parol  or  not?  It 
clearly  purports  to  grant  an  interest  in  incorporeal  heredita- 
ments ffi  grots,  and  not  as  appurtenant  to  the  house.  The 
plaintiff  professes  to  let  to  the  defendant  a  right  to  Jish  in 
the  ponds  and  waters  of  the  manor;  and  The  Duke  of 
Somerset  v.  Fogwell  (6)  is  an  express  authority  to  show  that 
Ais  can  pass  only  by  deed.  Hewlins  v.  Shippam  (c)  shows 
that  even  an  easement  over  the  land  of  another  cannot  pass 
except  by  deed.  It  most  clearly  cannot  be  said  that  the 
whole  rent  was  reserved  in  respect  of  the  messuage  in  this 
case,  either  in  point  of  fact  or  in  contemplation  of  law;  and 
the  rent  being  partly  reserved  in  respect  of  the  right  to 
hunt,  &c.  of  which  there  was  no  valid  grant,  the  whole  re- 
servation is  bad;  Doubitofte  v.  Curteene{d),  Dalston  v. 

cesMiy  in  order  to  make  the  de-  (a)  Vide Maggs 7. Amet,^BiDf^, 

fence  intelligible.    It  is  true  that  470;  1  Moore  &  Payne,  294;  anie, 

the  statement  at  the  commence-  116. 

meat  of  the  plea,  that  it  is  pleaded  (b)  8  Dowl.  &  Ryl.  747 ;  5  Barn. 

CO  part  of  die  demand  only,  is  &  Cressw.  875;  ntprd,  507. 

nearly  cqaivalent;  bat  this  is  as  (c)  7Dowl.&RyI.78S;  5Barn. 

much  so  when  applied  to  porf  of  a  &  Cressw.  231. 

count  as  to  ene  of  several  counts.  (d)  Cro.  Jac.  453. 
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1835.        Reev€(a),  Doe  d.  Gri0Uhs  v.  Uayd  (b),  Gardiner  v.  WiiSmn- 
^"^"^^"^^      son  (c).  The  last  of  these  cases  is  od  all  fours  with  the  casenow 
i;.  QDder  GOiisideratioo.     [Liiiledak,  J.  There  was  a  case  (J) 

•HioGTiisoir.  jjj  Yfhich  a  rent  was  reserved  out  of  two  thiogs — out  of  one 
of  which  rent  could  be  reservedi  and  out  of  the  other  of  which 
it  could  not  be  reserved ;  and  the  Court  held,  that  the  whole 
rent  might  be  taken  out  of  the  one  from  which  it  could 
legally  be  taken  (e).]  There  the  demise  was  under  seal.  Lt 
is  undoubted  law^  that  where  there  is  a  valid  demise  of 
•corporeal  and  incorporeal  hereditaments  at  an  entire  reut, 
^e  rent  is  supposed  to  issue  out  of  the  corporeal  heredita- 
ment alone.  The  plaintiff  caonot  recover  umkr  this  count 
in  respect  of  any  use  and  occupation  of  the  messuage,  or  ia 
respect  of  any  gameifish,  &c.  taken  by  hian.  The  count 
on  the  cofUract  must  stand  or  fall  as  the  contract  is  held  to 
be  valid  or  otherwise.  The  declaration  itself  is  bad.  If 
this  interest  could  only  be  granted  by  deed,  the  declaratioB 
ought  to  have  alleged  diat  it  was  granted  by  deed  under  seal, 
and  the  action  should  have  been  in  covenant. 

F.  Kelly,  in  reply,  (after  recapitulatiag  his  former  argu- 
ment  as  to  the  formal  objections  to  the  plea).  It  is  a  strong 
position  that  where  a  man  has  occupied  for  a  length  of  time 
a  house  and  premises,  with  liberty  of  hunting,  8lc.  under  an 
agreement  by  which  rent  is  reserved,  he  is  not  compellable 
to  pay  the  rent,  because  the  agreement  was  not  under  seaL 
[  Wiliiams,  J.  You  have  your  remedy  by  an  action  for  use 
and  occupation.]  The  declaration  in  this  case  originally 
contained  a  count  for  use  and  eccupatiou,  which  was  struck 
out  by  the  order  of  a  judge,  as  being  a  second  count  in 
respect  of  the  same  cause  of  action.  It  is  manifest,  there- 
fore, that  the  plaintiff  ought  to  be  allowed  to  recover  for 
use  and  occupation  under  this  count.     It  appears  upon  this 

(a)  1  Lord  Rayin.  77.  teem,  mpri,  509. 

.  (b)  S  Esp.  N.  P.  C.  78.  (e)  Vide  fi  Wns.  Saaod.  908, 

(c)  Suprd,  507.  Tke  Dean  4ind  Chapter  ef  Wmdm 

(d)  Semble,  DfnAHofh  t.  Cur-  v.  Coeer. 
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count  that  the  defendant  had  the  occupation  during  the  whole  1835. 
of  the  time  for  which  the  plaintiff  agreed  to  let  hiqn  have  it 
^11  the  facts  which  it  would  be  necessary  for  the  plaintiff 
to  prove  under  a  count  for  use  and  occupation  appear  upon 
this  count  Why  then  may  not  the  plaintiff  recover  as 
upon  a  common  indebitatus  count?  [Litikdale,  J.  Is 
there  any  case  in  which  it  has  been  held  that  you  might 
reject  so  much  matter  from  a  special  count  like  this, 
as  to  reduce  it  to  a  common  count  ?]  In  Chitty  an 
Pkading,  forms  are  given  of  indebitatus  counts  adapted  to 
recover  for  use  and  occupatioui  which  had  been  enjoyed 
under  a  contract  for  rights  of  fishery,  &c.  The  cases  cited, 
to  show  that  in  this  case  a  deed  was  required,  do  not  apply. 
If  the  demise  be  considered  void  as  to  part  of  the  subject- 
matter,  there  may  be  an  apportionment  of  the  rent,  and  the 
plaintiff  may  recover  a  part  of  the  rent  in  respect  of  that 
of  which  there  is  a  valid  demise.  Argument  of  Saunders 
io  The  Dean  and  Chapter  of  Windsor  v.  Cover  (a),  re- 
cognized by  Parke,  J.  in  Gardiner  v.  Williamson  (b). 
The  licence  given  by  this  agreement  would  clearly  operate 
to  excuse  that  which  would  otherwise  be  a  trespass.  There- 
fore there  was  some  consideration,  at  all  events,  for  the 
defendant's  promise. 

Cur.  adv.  vult» 

At  a  subsequent  day  in  the  term  the  judgment  of  the 
Court  was  delivered  by-» 

Lord  Dbnman,  C.  J.  who,  after  stating  the  pleadings, 
proceeded  as  follows : — We  think  that  the  defect  in  omitting 
the  allegation  of  actionem  uon  and  the  prayer  of  judgment 
is  expressly  cured  by  the  ninth  of  the  new  rules.  The  ex- 
pression used  in  that  rule  of  ''  the  whole  action  generally/' 
meant  the  whole  cause  appearing  in  the  count  to  which  the 
plea  is  pleaded  (c). 

The  other  objection  is  of  a  more  general  nature.    It  is, — 

(o)SWins.Saand.303.    (b)  Suprn,5OT,bl0.    (c)  Videmie,  A57 {a). 
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1835.  that  the  agreement  is  for  the  demise  of  au  incorporeal  here- 
ditament, and  ought  therefore  to  have  been  under  seal— 
and  we  are  clearly  of  that  opinion.  We  wished,  however, 
for  some  time  to  consider  whether  the  plaintiff  might  not 
be  entitled  to  recover  on  this  count  for  the  actual  enjoyment 
of  the  thing  demised.  On  examining  it  more  accurately 
we  find  that  this  count  is  not  so  framed ;  for  it  only  alleges 
that  the  defendant  entered  and  became  possessed  of  the 
term,  which  he  might  do  without  a  single  houi^s  occupation 
of  the  premises. 

There  are  other  objections;  but  this  is  decisive. 

Judgment  for  the  defendant. 


Prudhomme  v.  Eraser. 

Intcountin  CaSE  for  a  libel.  The  declaration  contained  only  one 
a  declaration  ... 

for  a  libel,  va-  count,  which,  after  stating  in  the  inducement  that  the  plain- 
one  conS^u-  *'^  ^^  *  household  servant  and  cook  to  Earl  Grey,  and 
ous  article,  in  alleging  that  the  libel  was  published  of  and  concerning 
plaintifF  is  not  ^^^  plaintiff  as  such  household  servant  and  cook,  set  out 
mentioned  by  nearly  the  whole  of  a  long  article  published  in  FraserU 
plied  to  him  Magazine,  entitled  **  Household  Servants — By  the  author  of 
fedw Se°^'  ^'^  Bailey  Experience;"  in  which  the  mal-practices  of 
{general  various  kinds  of  household  servants,  male  and  female,  were 

theTur^  neeV  n^^^tioned  and  commented  upon.  Whenever  in  the  course 
tived  the  threat-  of  the  article  statements  were  made  as  to  servants  in  general, 
innuendoes,      there    were  innuendoes   stating  that  they  applied    to   the 

The  plaintiff  is  plaintiff  among  Others.  The  count  extended  over  twenty- 
enutled  to         '^  .   -    ,  •       ,  •    ■      mi       i  r      t         .      • 

costs  in  re-       seven  brief  sheets  closely  copied.     The  defendant  having 

spect  of  that     pleaded  ^hg  general  issue,  the  cause  came  on  for  trial  be- 

libel  only  fore  Lord  Denman,  C.J.  at  the  sittings  for  Middlesex  after 

to^Ipply  to""*^  last  term,  when  a  verdict    was    found    for    the   plaintiff. 

him.  The  jury  found  specially,  that  a  certain  small  portion  only  of 

the  article  was  intended  to  apply  to  the  plaintiff.     At  the 

commencement  of  this  term. 
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JErle  moved  for  a  rule  to  shew  cause  why  the  verdict        1835. 
should  not  be  entered  for  the  defendant  generally,  or  why  _  ^■^^'"^^ 

pRDDHOMMB 

the  verdict  for  the  plaintiff  should  not  be  confined  to  that  «. 

part  of  the  declaration  which  applied  to  the  plaintiff,  and  F^^s^b* 
a  verdict  be  entered  for  the  defendant  as  to  the  remainder. 
This  application  is  made  with  a  view  to  the  costs  only. 
[Lord  DenmarifCJ,  There  is  no  doubt,  I  think,  of  your 
being  entitled  to  have  the  verdict  confined  to  those  parts  of 
the  count  which  applied  to  the  defendant.  But  this  will 
probably  require  a  very  particular  examination  of  the  re* 
cord.]  The  plaintiff  has  failed  to  support  the  greater  part 
of  the  innuendoes  by  which  he  has  alleged  the  various 
statements  in  the  supposed  libel  to  be  applicable  to  him- 
self. In  Sellers  v.  THl(a),  which  was  Case  for  defama- 
tion, the  declaration  alleged  that  the  plaintiff  was  treasurer 
to^  and  collector  for,  certain  persons,  of  certain  tolls,  and 
that  the  defendant  spoke  the  words  of  and  concerning  the 
plaintiff  as  such  treasurer  and  collector  aforesaid ;  and 
after  setting  out  the  words,  there  was  an  innuendo 
applying  the  words  to  the  plaintiff's  character  as  such 
collector  and  treasurer.  At  the  trial  the  plaintiff  proved 
diat  he  was  treasurer ^  but  failed  to  make  out  his  appoint- 
ment as  collector f  and  he  was  in  consequence  nonsuited 
Upon  motion  for  a  new  trial,  on  the  ground  that  the  words 
were  actionable  if  spoken  of  the  plaintiff  in  his  character 
of  treasurer,  and  that  consequently  it  was  unnecessary  to 
prove  that  part  of  the  inducement  which  stated  that  he  was 
also  collector^  (for  which  May  v.  Brown  (A),  and  Lewis  v. 
Walter  (c)  were  cited,)  the  Court  answered,  that  the 
case  was  distinguishable  from  those  cited,  because  there 
was  in  the  count  an  innuendo  expressly  applying  the  words 
to  the  plaintiff  in  his  character  of  collector;  whereas  in  the 
cases  cited  the  meaning  of  the  words  was  not  limited  by 

(a)  4  Barn.  &  Cress.  655 ;  S.  C.  &  Cress.  1 13. 

per nomen Seliersr, KiUew,7 Dovrl  (c)  4  Dowl. &  R^I. 810;  3  Barn. 

&  Rjl.  121.  &  Cress.  138. 

(6)  4  Dowl.  &  Ryl.  670 ;  3  Barn. 
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18S5.        ttie  insertion  of  any  such  imiuendo;  and  that  '^tbe  plaintiff 
was  bound  to  prove  that  the  words  were  applicable  to  him 
in  the  manner  that  he  himself  pointed  out,  and  for  want  of 
such  proof  was  properly  nonsuited/'   In  Smith  v.  Car€y(a), 
which  was  an  action  for  slander  of  the  plaintiff  in  his  trade, 
the  words  were  by  an  innuendo  explained  to  be  an  inpotar 
tion  of  felony  and  robbery.    At  the  trial  it  appeared  that 
the  defendant  meant  to  impute  fraud  only.    Lord  EUenbo^ 
rough  thought  the  words   actionable   in  themselves,  but 
that  the  plaintiff  was  bound  to  shew  that  the  words  were 
spoken  in  the  sense  which  he  had  ascribed  to  them  by  the 
innuendo:  and  he  therefore  directed  the  jury  to  find  for  the 
defendant,  if  they  were  satisfied  that  he  intended  to  impute 
fraud  only.   Flower  s.  Pedley  (b).  The  plaintiff  is  bound  to 
prove  all  the  material  allegations  in  his  declaration,  and 
where  be  puts  unnecetsary  avermeats  upon  the  record,  he 
makes  them  maierialy  Heriol  v.  Stuart  (c).    This  declara- 
tion  contains  in  one  count  a  great  number  of  supposed 
causes  of  action ;  and  it  is  submitted  that  the  plea  of  not 
guilty  raises  separate  issues  upon  all  the  different  causes  of 
action,  and  that  therefore  the  defendant  is  entitled  to  have 
the  verdict  entered  for  himself  upon  those  parts  which  are 
found  not  to  apply  to  him,  in  the  same  manner  as  would 
have  been  done  if  he  had  pleaded  separately  to  each  sup 
posed  cause  of  action.  This  point  was  somewhat  considered 
in  Cox  V.  Thomasonid),  in  which  the  Court  held,  that  the 
general  issue  pleaded  without  restriction  to  the  whole  of 
a  declaration   containing  several    counts,    raises    distinct 
iuues  upon  each  count ;  and  that  therefore  the  plaintiff  is, 
under  the  rule  of  Hil.  I  Will.  4,  s.  74,  entitled  to  the  costs 
in  respect  of  such  counts  as   are  found  for  him.    The 
jdaintiff  has  diosen  to  say  that  the  whole  of  the  declara- 
tion was  relevant,  and,  by  so  doing,  has  prevented  the  de- 

{a)  3  Campb.  461.  (<0  $  Crompt.  &  Jeir.  498:  S 

(b)  2  Eh>.  N.  p.  C.  491.  Tyrwh.  411 ;  1  Dowl.  P.  C.  572. 

(c)  1  E8P.N.P.  C.437. 


fendanl  from  making  any  offectutd  applktiion  to  have  any        1835. 
parts  of  it  struck  out  Pbudhom mi 

Qur.  adv*  vulU 


On  a  subsequent  day  in  this  term, 

Lord  Denman,  C.J.  said — We  are  of  opinion  that  the 
plaintiff  is  entitled  to  the  costs  only  of  such  parts  of  the 
declaration  as  were  found  by  the  jury  to  apply  to  him. 
When  the  master  comes  to  tax  the  costs»  he  will  attend  to 
this  declaration  of  our  opinion,  and  therefore  no  rule  is 
necessary. 

Rule  refused. 


V, 

Fkaseb. 


HoLL  and  Bevan  v.'Hadley  and  Brown,  Executrix 
and  Executor  of  Nathaniel  HapleY;  deceased. 

Assumpsit  upon  two  several  guarantees  for  1000/.  and  A.y  in  consi- 

300/.    Plea :  non  assumpsit,  and  actio  non  accretit  infra  sex  ^  ',  supplying 

annos.     Verdict  for  the  plaintiffs,  damages  1300/.,  subject  C-  withpxxU, 
.     >^  .  .     ■       -M        guarantees  to 

to  the  opinion  of  this  Court  on  the  following  case : —  fi.  the  pay- 

The  plaintiffs,  during  the  transactions  hereinafter  men-  ^f^  ®^™ 

tioned.  Mere  coal  merchants  carrying  on  trade  in  London,     having  sup^ 

Previously  to  March,  1818,  the  testator's  son,  Nathaniel,  t^^i^^%, 

having  neglect- 
ed to  pay  the 
price,  A.9  in  consideration  of  B.S  extending  to  C  a  period  of  two  years  and  upwards 
ibr  the  Jiquidntioa  of  his  debt,  agrees  to  resef^e  to  A  all  right  and  claim  which  B. 
may  now  have  against  him,  A,^  hy  virtue  of  the  security  previously  entered  into  on  Cs 
benalf,  and  to  be  bound  by  it,  if,  at  the  expiration  of  such  period,  B.'s  demand  shall 
not  have  been  fuUy  discharged.  H«id,  that  k*\  liability  aii&cbed  upoa  default  made 
by  C  after  the  expiration  of  two  years  and  a  few  days  ;  that  B.  's  right  of  action  then 
Bocnied ;  and  that,  therefore,  the  statote  of  limitations  -then  be^n  to  ran. 

^.  guarantees  to  B*  the  debt  of  C.  upon  coodicion,  "  that  no  application  shall  be 
made  to  J.,  on  B/s  part,  for  the  amount  guaranteed,  or  any  portion  toereof,  but  on  the 
lulmv  of  B.  's  otmott  efibru  and  legal  proceedingi  to  obtain  the  same  from  C."  C.  re- 
mains in  England  two  years,  then  ^oes  abroad  insolvent,  not  having  paid  the  debt  to 
B.  No  proceedings  are  taken  a^mst  him  until  four  years  after  the  guarantee  given, 
when  proceM  is  iaioed,and  continued  on  the  toll,  C  reoinoiag  abnoad  until  more  than 
six  years  after  the  guarantee  given  ; — tbe  guacantee  is  discharged  by  the  laches  of  B. 
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then  a  dealer  in  coals,  bad  been  supplied  by  the  plaintiffs 
With  coals  upon  short  credit. 

23  March,  1818,  the  testator  signed  the  following  gua- 
rantee : — 

''  Gentlemen : — My  son  having  stated  to  me  that  he  has 
opened  an  account  with  you,  and  that  you  are  not  willing 
to  supply  him  to  the  extent  that  he  will  require  without 
having  security ;  and,  in  consideration  of  your  agreeing  to 
give  him  credit  for  any  sum  not  exceeding  1500/.,  for  the 
purpose  of  enabling  him  to  carry  on  his  business,  I  do 
hereby  hold  myself  liable  to  you  for  a  sum  not  exceeding 
10(X)/.,  under  this  my  guarantee  for  him  to  that  amount ; 
but  upon  the  express  condition  that  no  application  shall 
be  made  to  me  on  your  part  for  the  same  sum  of  1000/.,  or 
any  portion  thereof,  but  on  the  failure  of  your  utmost 
efforts  and  legal  proceedings  to  obtain  the  sanie;[from  him. 
(Signed)        <<  Nathaniel  Hadley.'' 

The  plaintiffs,  on  the  faith  of  this  guarantee,  delivered 
coals  to  N,  Hadley,  jun.  upon  credit,  to  the  amount  of 
1554/.,  and,  on  SSth  March,  1819,  drew  a  bill  on  bim  for 
1500/.  which  he  accepted,  and  afterwards  dishonoured. 

28th  February,  18]9i  the  supply  under  the  first  guarantee 
ended. 

20th  May,  1819,  the  testator  signed  the  following  agree- 
ment : — 

''  Whereas  Joseph  Hoil  and  Paul  Bevan  have,  for  some 
time  past,  supplied  N.  Hadley,  jun.  with  coals  on  a  credit 
of  two  months  from  the  delivery,  and  having  been  requested 
to  furnish  coals  to  an  increased  amount,  which  they  have 
declined  to  do  without  having  some  security  for  the  pay- 
ment thereof;  and  accordingly  N.  Hadley » jun.  hath  re- 
quested the  said  Nathaniel  Hadley  to  become  such  security, 
which  he  has  consented  to  do ;  and  the  said  Nathaniel 
Hadley  doth,  in  pursuance  of  such  consent,  hereby  agree 
with  the  said  Joseph  Holl  and  PatU  Bevan,  that  he  will 
pay  and  discharge  all  such  sums  of  money  as  may  here- 
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after  become  due  to  the  said  Joseph  Holl  and  Paul  Bevan        1835. 
for  coals  sold  by  them  to  N.  Hadley,  jun.  to  any.  amount     ^^^^"^^^ 
not  exceeding  300/.,  in  case  N.  Hadley,  jun.  shall  not  pay       Bevan 
the  same  within  one  month  after  the  expiration  of  the  said   „     ^'     ^ . 
credit  of  two  months;  and  the  said  Joseph  Holl  and  Paul      Browk. 
Bevam  agree  to  give  the  said  Nathaniel  Hadley  a  further 
period  of  three  months  for  making  good  any  claim  which 
they  may  have  to  make  under  this  guarantee ;  and  this  gua- 
rantee shall  by  no  means  vitiate  or  make  void  any  former 
guarantee  given  by  the  said  Nathaniel  Hadley  to  the  said 
Joseph  Holl  and  Paul  Bevan;   and  the  said  Nathaniel 
Hadley  may  get  rid  of  his  responsibility  under  this  gua- 
rantee at  any  time,  by  giving  notice  in  writing  of  such  his 
intention  to  the  said  Joseph  Holl  and  Paul  Bevan,  when  it 
shall  wholly  cease  and  become  void  from  the  time  of  the 
delivery  to  them  of  the  said  notice. 

(Signed)        "  Nathaniel  Hadley:' 

Coals  to  a  considerable  amount  were  afterwards  sup- 
plied to  N.  Hadley,  jun.  by  the  plaintiffs.  But  on  28th 
October,  1819>  a  further  sum  of  900/.  being  then  due  from 
N.  Hadley,  jun.  the  plaintiffs  refused  to  deliver  any  more 
coals  to  him.  Several  applications  were  made  to  Hadley, 
Junior,  on  behalf  of  the  plaintiffs,  for  settlement  of  the 
accounts;  and  on  2oth  April,  1820,  the  following  agree- 
ment, signed  by  the  testator,  and  addressed  to  the  plaintiffs, 
was  delivered  to  them. 

"  Gentlemen :» At  the  request  of  N.  Hadley,  jun.,  I  do 
hereby  consent  and  agree,  in  consideration  of  your  extend- 
ing to  him  the  period  of  two  years  and  upwards  for  the 
liquidation  and  settlement  of  the  debt  due  to  you  upon 
your  present  settled  account,  to  reserve  to  you  all  right  and 
claim  that  you  may  now  have  against  me  by  virtue  of  the 
securities  I  have  heretofore  entered  into  with  you  on  his 
behalf,  and  to  be  bound  by  the  consequence  thereof,  if,  at 
the  expiration  of  such  period,  your  demand  shali  not  have 
been  fully  discharged ;  such  securities,  however,  not  to  ex- 
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i9$$.        leffid  to  my  tnMiBaecioiis  between  joartftlttB  amd  N«  Had* 
k^fjum.  beyoid  Aid  day  of  the  date.** 

April,  18M>  N^  Uadleyyjnn^  went  to  France. 

In  1830,  JV.  H,tjaa4  petorned  feniiMMntly  to  Eagland, 
having  m  the  mefotiine  been  several  tinea  in  this  oountiy ; 
but,  on  these  oGCaBSons,  he  did  not  show  hinMelf^aml  bis 
stay  was  short.  In  1-830,  he  was  arnested.on  pioceas, issued 
on  6th  June,  1806^  and  continued  en  the  roll,  at  the  aiiit  of 
the  plaintiffs.  He  wient  lo  prison,  and.  was,  in  the  following 
October,  discharged  under  the  Insolvent  Debtors'  Act 

July,  IBM,  the  plaEwliffs  eommenced  proceedings  against 
the  testator*  That  action,  howeTer,^  having  abated  by  bis 
deadi  on  the  9th  of  Manih,  18520f  .the  now  pending  adiea 
was  commenced  i^ainst  the  defendants,  as  his  cepreaenl»> 
tives,  on  the  6th  of  June  foUowtng. 

The  above  sums  of  1500^  and  9001.  are  still  whoUy  un* 
paid  to  the  plaintiffs. 

The  questions  for  the  opinion  of  the .  Court  are, — whether 
the  testator  ever  was  liable  to  pay  to  the  plaintiffs  the  whole 
or  any  part  of  the  sum  of  1300/.  made  up  of  the  above- 
mentioned  sums  of  1000/.  and  300/.;  and  if  he  was, 
whether  the  claim  has  been  barred  or  discharged  in  any 
manner.  If  the  Court  shall  be  of  opinion  that  the  tes* 
tator  in  his  life-time  was  liable  to  pay  to  the  plaintiffs  the 
whole  or  any  part  of  the  said  sum  of  1300/.,  and  that  the 
plaintiffs'  remedy  against  the  defendants  was  not,  on  6th 
June,  1829,  barred  or  discharged  in  any  manner,  the  ver- 
dict is  to  stand  for  the  full  amount,  or  be  entered  to  the 
extent  of  the  testator's  liability  accordingly  :-^ut  if  the 
Court  shall  be  of  opinion  thsrt  the  testator  nctver  was  liable, 
or  that  the  plaintiffs'  claim  was  barred  or  discharged,  a 
nonsuit  is  to  entered.  • 

In  Trinity  term  last  this  case  was  aligned  by 

Plati  for  the  plaintiffs,  and  B.  F.  Richards  for  the  de* 
fendanti 
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In    this  term  the  judgment  of  the  Court  was  deli-         18S5. 

vered  by  •^'^ 

HoLL  and 
Bevan 

liord  Denman,  C.J.,  who,  after  stating  the  substance  of  ^  ^' 
those  parts  of  the  special  case  set  out  above,  proceeded  as  fol-  Brown. 
lows: — Many  points,  which  savoured  rather  of  fact  than  of 
law,  were  raised  in  the  argument,  on  the  nature  of  the 
dealing,  and  the  mode  of  keeping  accounts  between  the 
parties,  the  effect  of  payments  made  from  time  to  time,  and 
how  they  should  be  appropriated  to  the  debts.  But  it 
seems  to  me,  that,  if  all  these  points  are  conceded  to  the 
plaintiffs,  they  must  still  be  defeated  by  the  Statute  of 
Limitations.  For  the  utmost  operation  that  can  be  given 
to  the  agreement  of  April,  18^0,  is,  that  if  iV.  Hadley,jvLn. 
should  not  pay  within  the  time  limited  thereby,  (that  is,  two 
years  and  upwards)  the  testator  would  pay.  His  liability 
then  accrued  when  the  principal  had  made  default  after 
two  years  and  upwards,  which  was  the  case  in  the  course 
of  April,  1822,  and  the  action  ought  to  have  been  brought 
within  six  years  of  that  period.  None  was  commenced 
till  July,  1828. 

The  period  when  the  testator's  liability  attached  was 
sought  to  be  extended,  by  incorporating  into  the  latest 
guarantee  the  condition  contained  in  the  earliest, — that  no 
application  for  payment  should  be  made  to  the  testator 
**  before  the  failure  of  plaintiffs'  utmost  efforts  and  legal 
proceedings  to  obtain  the  same  from  the  principal.''  Some 
doubt  may  be  entertained,  whether  this  condition  can,  by  a 
just  construction,  be  so  incorporated ;  if  it  can,  it  must  be 
read  as  if  the  words  were  **  till  after^'  failure  of  the  plain- 
tiffs' utmost  efforts;  otherwise,  the  plaintiffs  would  have 
the  power  by  their  own  laches  to  keep  alive  the  surety's 
liability  for  ever.  The  agreement  virtually  is,  (plainly  for 
the  surety*8  protection)  that  the  plaintiffs  shall  use  their 
utmost  efforts  against  the  principal  before  they  call  upon 
the  surety.  Had  prompt  measures  been  taken,  it  might  have 
been  difficult  to  fix  the  precise  period  at  which  they  could  be 
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1835.        said  to  hsLve failed,  under  various  circumstances  that  maj  be 

\0-^nU      imagined.    But  when  more  than  two  ^ars,  (during  which 
HoLL  and  ^  w 

Bbtan        ^^'^^  ^^^  principal  was  in  England,)  are  suffered  to  elapse, 

^-  from  the  time  allowed,  upon  a  debt  of  long  standings  we 

BaowN.  cannot  hesitate  to  say  that  the  uimoai  tffotts  were  nefer 
made,  and  cousequentlj  that  the  plaintiffs  have  not  per- 
formed the  condition  imposed  upon  them,  which  was  made 
precedent  to  their  right  to  sue  on  the  guarantee.  If,  theo, 
those  words  be  taken  as  a  part  of  the  latest  agreement,  they 
not  only  furnish  no  answer  to  the  pka  of  the  Statute  of 
Limitations,  but  they  do  furnish  one  to  the  action  itself, 
upou  the  general  issue. 

Judgment  for  the  defendants. 


Samuel  and  Phillips  r»  Cooper  and  Levey. 

In  an  action     ASSUMPSIT  for  work  and  labour,  and  money  lent,  &c. 

for  work  and     pjea  :  non  assumpsit.     At  the  sittings  at  Guildhall,  after 

paid,  &c.  Hilary  term,  1833,  before  Denman,  C.  J.,  a  verdict  for  the 

against  two       plaintiffs  was  taken  by  consent  for  15,000/.,  costs  40s.,  sub- 
partners,  all      *  ,  . 
matters  in  di^  ject  to  the  award  of  a  barrister,  to  whom  **  all  matters  in 

cYuTO  between  difference  hi  the  said  cause  between  the  said  parties**  were 

the  parties  are  referred.     The  award  directed  the  verdict  to  be  entered  for 

legal  arbitra-    1^,929/.  9«.  8d.,  and  that  Cooper  should  pay  the  costs  of 

tor.    In  the     the  reference.     The  award  contained  the  following  recital 

particolars  of  ,     . 

demand  in  the  and  finding: — ''  Whereas  the  plaintiffs  have  claimed  upon 

before'thelir-   ^^^  reference  before  me,  that  four  several  cheques,  that  is 

bitrator,  credit  to  say,  a  certain  cheque,  dated  the  28th  day  of  April,  1828, 

the  pWntiff^    drawn  by  the  said  plaintiffs  upon  Sir  William  Curtis  and 

for  theamoant  Company,  in  favour  of  the  defendant,  Levey,  or  bearer,  for 
of  certain  .  .     .        ,  «         t  t    •      i  r 

cheques  given  50l.,  and  also  three  other  cheques,  each  in  the  same  form, 

dVod**^'***     and  for  the  same  sum,  and  dated  respectively  the  18th  day 

The  arbitra- 
tor awards  a  certain  sum  to  the  plaintiff,  but  specially  states  in  bis  award,  that  the 
cheques  or  the  money  paid  in  respect  thereof,  were  claimed  as  matters  in  difference  in  the 
cause,  and  declares  and  determines  that  they  are  not  nuUters  in  difference  in  the  cause. 
Held,  that  the  award  is  not  final,  and  is  therefore  void. 
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of  August,  1828,  the  10th  day  of  September,  1B28,  aud  1835. 

the  lOth  day  of  October,  1828,  and  the  sums  of  money  ^  ^^^^^'^ 

aecored  by  the  said  cheques  respectively,  or  paid  in  respect  Phillips 

thereof, — were  matters  in  difference  in  the  said  cause:  now  Qg^J^'     ^ 

I^  the  said  arbitrator,  do  declare  and  determine  that  they  Levet. 
are  not  matters  in  difference  in  the  said  cause^** 

Sir  John  Qsmpbell^  on  behalf  of  the  surviving  defend- 
ant. Cooper,  in  this  term  moved  for  a  rule  to  shew  cause 
why  the  award  should  not  be  set  aside  on  two  grounds ; 
first,  that  the  arbitrator  had  awarded  to  the  plaintiffs  a  large 
sum  of  money  in  respect  of  advances  of  money  made  by 
the  plaintiffs  to  Levey  alone,  with  the  knowledge  that  it 
was  applied  to  other  than  partnership  purposes,  and  for 
which,  therefore.  Cooper  was  not  liable ;  and  secondly,  that 
the  award  was  not  final.  The  first  point  arose  entirely 
upon  aflSdavits,  and  the  Court  held,  that  the  reference 
having  been  to  a  legal  arbitrator  and  the  objection  relating 
to  matter  of  law,  the  parties  were  concluded  by  the  award. 
The  second  point  was  founded  upon  the  above  recital 
and  finding,  coupled  with  a  statement  upon  affidavit,  that 
the  four  several  sums  of  50/.  each,  mentioned  in  the  award, 
were  by  the  plaintiffs  debited  to  and  chaiged  upon  the  de- 
fendants, and  composed  part  of  the  particulars  of  their 
demand  in  this  action,  and  of  their  claim  against  the  de- 
fendants carried  in  before  the  arbitrator,  and  insisted  upon 
as  being  due  and  owing  to  them  by  the  defendants,  and  a 
matter  in  difference  in  this  cause.  Upon  this  second 
ground  the  Court  granted  a  rule  nisi ;  against  which 

Pollock,  A.  G.,  JP.  Kelly,  and  Martin,  shewed  cause. 
The  reference  is  of  all  matters  in  difference  in  the  cause 
between  the  parties,  which  means  all  matters  which  might 
fairly  and  legally  have  been  brought  forward  in  the  cause. 
The  matter,  which  the  arbitrator  has  in  this  case  decided 
not  to  be  in  difference  in  the  cause,  is  a  claim  upon  one 
only  of  two  defendants,  and  which,  therefore,  could  not 
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1835.        properly  be  brought  forward  in  the  cause*    The  findiBg  by 

'  ^'^"^^'^^      the  arbitrator,  that  these  are  not  natters  in  difference  in  the 

PniLLfPs     cause  is  tantamount  to  a  finding  that  tbe  two  defendants 

Cooper     d    ^^^  "^^  jointly  liable.     The  fact  of  the  amount  of  the 

If  vEr.       four  cheques  for  50/.  having  been  chimed  by  the  plaintifi 

does  not  make  it  a  matter  in  difference  in  the  cause ;  and» 

if  it  does  so,  then  the  objection  is  apparent  upon  the  face 

of  it,  and  the  Court  will  not  set  aside  the  award,  but  will 

leave  the  parties  to  their  remedy,  and  let  the  defect,  if  it 

be  such,  be  taken  advantage  of  hereafter.     Dunn  v.  Mur^ 

ray  {a),  coupled  with  Lord  Bagoi  v.  Williams  (6),  shews 

that  the  defendant  has,  under  this  award,  all  the  protection 

to  which  he  is  entitled. 

Sir  John  Campbell  and  Mauk,  contr^.  These  are  mat- 
ters within  the  scope  of  the  declaration,  claimed  by  die 
plaintiffs  in  their  particulars  of  demand,  and  claimed  again 
by  them  before  the  arbitrator.  The  matters  to  be  decided 
upon  by  the  arbitrator,  under  this  form  of  reference,  are 
matters  within  tbe  scope  of  the  declaration,  which  were 
in  dispute  between  the  parties  at  the  time  of  tbe  refer- 
ence. These  matters  were  such,  and  have  not  been  decided 
on;  therefore  the  award  is  partial  only.  The  arbitrator 
himself  admits  that  these  are  matters  in  difference,  for 
he  states  that  these  sums  were  claimed  by  the  plaintiffs 
upon  the  refereuce.  It  is  said,  that  the  arbitrator's  so 
finding  that  these  were  not  matters  in  difference  is  tanta- 
mount to  saying  that  there  was  no  joint  liability.  But  that 
is  not  so;  it  is  merely  saying,  ^Upon  these  items  I  give  noi 
opinion  whatever."  This  award  would  be  no  defence  for 
Mr.  Cooper  to  any  future  action  which  might  be  brought 
against  him  (c)  in  respect  of  these  four  sums  of  50/. ;  there- 
fore he  has  not  the  protection  to  which  he  is  entitled.  The 
two  cases  cited  are  clearly  distinguishable.     If  the  arbi- 

(a)  4  Maon.   &   Ry\,  571;   9  (c)   i.  e.  as  surviving  paitoer; 
Barn.  &  Cress w.  780.  the  argument  on   the  other  side 

(b)  5  Dowl.  &  %].  87 ;  3  Barn,  does  not  go  to  his  liability  in  bis 
&  Cressw.  235.  individual  capacity. 
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trator  bad,  in  point  of  fact,  considered  these  four  iteoas  not 

to  be  matters  in  difference,  and  bad  simply  awarded  that  a 

SamubX;  and 
certam  sum  was  due,  it  must  be  admitted  that  the  parties     Pbillips 

would  have  been  concluded  (6).    That,  however,  is  not  the    r     ^     a 

case  here.  Levet. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  on  the  last  day  of  the  term,  said : — 
In  this  case  we  have  looked  attentively  over  the  authorities^ 
and  at  the  affidavits  on  both  sides,  and  we  have  come,  re- 
luctantly, to  the  conclusion,  that  all  matters  in  difference  in 
the  cause  having  been  referred  to  the  arbitrator,  there  are 
some  matters  in  difference  upon  which  he  has  not  come 
to  any  conclusion :  and,  therefore,  that  the  award  must  be  set 

aside* 

Rule  absolute. 

(tf)  Such  an  award  would  have  findiog  that  be  had  no  jurisdiction 
been  equivalent  to  a  finding  that  over  the  amoont  of  the  cheques 
the  defendants  were  not  jointly  quil  deht^  he  seems  to  have  in- 
liable  upon  the  cheques.  This  is  ferred  that  he  had  no  jurisdiction 
probably  the  view  which  the  ar-  qua  cUum, 
bttrator  took  of  the  claim,   but 


Fox,  qui  tarn,  v.  Keeling. 

XlEBT,  for  penalties  for  usury.     The  first  count  stated.  In  debt  qui 

that  on  5th  February,  1830,  one  Newton  drew  a  bill  upon  [feTfor'u^u"**' 

Joyce  for  40/.,  payable  to  his  own  order,  which  bill  was  jn  the  renew- 

accepted  by  Joyce,  and  indorsed  by  Newton  to  the  defend-  counting  of' 

ants :    that  after  the  said  bill  became  due  and  payable  ^****'  *' "  "*• 

,.  ,  »     /f  .         y-  'I  cessary  to 

according  to  the  tenor  and  effect  thereof,  to  unt,  on  i2th  prove  that  the 

April,  1830,  it  was  corruptly,  and  against  the  form  of  the  "S""ouscon- 
r"    »  »  r   J'  o  iract  was  en- 

statute  &c.,  agreed  between  Newton  and  the  defendants,  tered  into  on 

who  were  then  the  holders  of  the  bill,  that  ol.  only  should  j^ay^ilTis 

be  paid,  and  that  the  bill,  as  far  as  regarded  the  remaining  laid  in  the  de» 

claration,  even 
though  it  be  laid  under  a  videlicet. 
M  M  Q 
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1835.  sum  of  S5l^  should  be  renewed  by  a  bill  at  two  months 
for  SoLp  to  be  dated  8th  April,  to  be  drawn  by  Newton 
upon  and  accepted  by  Joyce,  and  to  be  indorsed  by 
Newton  to  the  defendants ;  and  that  the  defendants  should 
take  5/.  in  part  of  the  40L,  and  should  also  take  the  last- 
mentioned  bill  in  renewal  of  Sec*,  and  should  forbear  and 
give  day  of  payment  of  the  said  sum  of  35L  from  thence 
until  the  bill  for  S5L  should  become  due  and  payable,  ac- 
cording to  the  tenor  and  effect  thereof;  and  that  for  for- 
bearing and  giving  day  of  payment  of  the  said  sum  of  35/. 
by  the  defendants  to  Newton,  from  the  time  when  the  firA- 
mentioned  bill  became  due  until  the  bill  for  SoL  should 
become  due  according  to  the  tenor  and  effect  thereof,  tbe 
defendants  should  take  from  Newton  2L  \s.  6d. ;  and  that 
in  pursuance  of  this  corrupt  agreement  the  defendants  did, 
to  wit,  on  the  said  12th  April,  1830,  take  from  Newton 
2/.  U,  6d.  for  forbearing  and  giving  day  of  payment  of  the 
said  sum  of  35L  from  the  time  of  making  the  said  corrupt 
agreement  in  that  behalf  until  the  time  when  the  bill  for 
35L  should  become  due ;  and  that  as  a  further  security  for 
the  said  sum  of  S5L,  and  in  renewal  of  &c.  (as  before^ 
Newton  did,  to  wit,  on  12th  April,  1830,  in  further  pursu- 
ance of  the  said  corrupt  and  unlawful  agreement,  draw 
another  bill,  dated  8th  April,  1830,  being  the  day  on  which 
the  first-mentioned  bill  became  due^  upon  Joyce,  and 
thereby  requested  Joyce,  two  months  after  date,  to  pay  to 
his  order  35L,  which  bill  was  then  accepted  by  Joyce,  and 
indorsed  by  Newton  to  the  defendants;  and  the  defend- 
ants, in  further  pursuance  8cc.,  did  forbear  and  give  day  of 
payment  of  the  said  S5L  from  the  time  when  the  first-meo- 
tioned  bill  became  due,  until  the  bill  for  35/.  became  due, 
(the  said  first-mentioned  bill  not  being  paid  or  satisfied 
except  as  to  the  sum  of  5/.);  and  that  the  sum  of  2/.  U,6d^ 
so  taken  by  the  defendants  in  manner  and  for  the  cause 
aforesaid,  exceeds  the  rate  of  5/.  for  the  forbearing  of  100/. 
for  a  year,  contrary  to  the  form  of  the  statute  Slc.  The 
declaration  contained  several  other  counts,  stating  similar 
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transactions ;  and  there  was  also  a  set  of  counts,  charging  i835. 
the  defendants  with  usury  in  the  discounting  of  the  bills.  The 
usurious  contract  was  in  each  of  these  latter  counts  alleged 
to  have  been  made«  under  a  videlicet,  on  a  day  certain,  be- 
tween the  drawing  of  the  bill  and  its  maturity;  and  the  sum 
of  money  alleged  to  have  been  advanced  by  the  defendants 
upon  discounting  the  bill  fell  short  of  the  sum  for  which 
the  bill  was  drawn,  by  an  amount  far  exceeding  the  legal 
rate  of  interest,  even  calculating  the  interest  from  the  day 
on  which  the  bill  was  drawn  to  the  day  on  which  it  would 
become  due. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings 
at  Guildhall  after  last  Easter  term,  the  usurious  contracts 
stated  in  several  of  each  set  of  counts  were  proved  to  have 
been  made  and  executed,  but  the  plaintiff  failed  to  shew  in 
any  instance  on  what  precise  day  tlie  contract  was  made.  It 
was  objected,  on  behalf  of  the  defendant,  that  the  day  of 
making  the  contract  ought  to  be  proved  as  laid,  or  that 
some  precise  day  should  have  been  sworn  to ;  and  that  in 
the  absence  of  such  proof,  the  defendant  was  entitled  to  a 
nonsuit.  The  learned  judge,  however,  left  the  case  to  the 
jury,  and  reserved  the  point*  The  jury  having  found  a 
verdict  for  the  plaintiff  upon  several  of  each  set  of  issues, 
leave  was  given  to  the  defendant's  counsel  to  move  for  a 
nonsuit  upon  the  point  reserved.  In  Trinity  term  last 
Hutchinson  obtained  a  rule  accordingly ;  against  which 

Barstow  now  shewed  cause.  The  ground  on  which  the 
rule  was  obtained  was,  that  in  actions  for  penalties  for 
usury,  it  is  necessary  to  prove  the  precise  day  on  which  the 
usurious  contract  was  made.  Undoubtedly  it  is  in  general 
necessary  that  the  day  of  making  the  contract  should  be 
proved,  in  order  that  it  may  be  known  whether  the  interest 
taken  is  at  the  rate  of  more  than  5L  per  cent,  per  annum; 
but  the  offence  is  sufficiently  established,  by  shewing  any 
combination  of  facts  from  which  the  conclusion  that  more 
than  the  legal  rate  of  interest  has  been  received,  is  irre- 
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18S5.        sistible.    In  the  cases  of  dixowUf  it  appeared  that^the  soms 
deducted  as  discount  exceeded  the  legal  rate  of  interest, 
even  upon  the  supposition  that  the  bills  had  been  dis- 
counted   on   the   very  day  on   which    they  were   drawn. 
Therefore,  i  fortiori,  would  the  transaction  have  been  usu- 
rious, if  it  had  taken  place  at  any  later  day.     It  is  not  ne- 
cessary to  shew  by  how  much  the  interest  reserved  exceeds 
the  legal  rate  of  interest,  but  it  is  sufficient  to  shew  that 
more  than  5/.  per  cent,  per  annum  was  taken.    The  cases 
of  the  renewak  are  still  more  clear,  because  the  day  from 
which    the    time  of  forbearance    is    to   be   calculated   is 
known  with  exactness.     It  is  of  course  from  the  day  on 
which  the  original  bill  became  due,  until  the  maturity  of 
the  bill  taken  by  way  of  renewal,  and  the  time  of  making 
the  contract  is  wholly  beside  the  question.    This  rule  was 
obtained  on  the  authority  of  Partridge  v.  Coates(a).     That 
was  debt  for  penalties  for  usury.     The  transaction  stated 
in  the  declaration  was,  that  the  defendant  lent  to  one  T.  Z>. 
100/.  on  a  day  which  was  laid  under  a  videlicet,  and  fore- 
bore  and  gave  day  of  payment  for  the  same  to  T.  D.from 
the  lending  thereof  until  the  6th  October,  and  took  from 
T.  D.  6/.  15s.  for  the  forbearing  and  giving  day  of  payment 
thereof  as  aforesaid,  and  that  to  secure  the  payment  of  the 
100/.  T.  £).  indorsed  to  the  defendant  a  bill  for  100/.  at 
three  months,  drawn,  dated,  and  accepted  3rd  July,  1824. 
The  money  was  proved  to  have  been  lent  on  5th  July,  and 
Abbott,  C.  J.  held  the  variance  fatal.     He  said,  ''  I  am  of 
opinion  thdt  you  must,  in  a  declaration  of  usury,  shew,  on 
the  face  of  the  record,  that  the  period  of  forbearance  is 
such  that  the  sum  taken  for  interest  is  more  than  the  party 
is  by  law  allowed  to  take.'*    There  the  forbearance  was 
stated  to  be  from  t/ie  day  of  lending.    Therefore  the  day 
of  lending  was  a  material  point  of  time.     Here,  (especially 
in  the  case  of  renewals,)  all  that  is  required,  according  to 
the  ruling  of  Abbott,  C.  J.,  has  been  proved.     [Lord  Den- 
man,  C.  J.   Can  there  be  any  difference  between  the  two 
(a)  Rjan  &  Moody,  153;  1  Carr.  &  Payne,  534. 
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classes  of  cases?]  There  is  none^  unless  it  should  be^ 
thought  necessary  to  have  the  two  termini  pf  the  period  of 
forbearance  exactly  ascertained^  for  that  rale  would  be 
satisfied  in  the  cases  of  renewals,  but  not  so  in  those  of  the 
discounting  transactions.  Partridge  v.  Coaies  was  cited  in 
the  case  of  Harfield  v.  Levi,  lately  decided  in  the  Exchequer, 
but  not  yet  reported.  It  was  contended,  upon  the  authority, 
of  that  ca$e,  that  the  precise  day  was  material,  though  laid 
under  a  videlicet.  One  of  the  judges  thought  that  the  cas^ 
did  not  go  that  length,  and  that  if  it  did  he  should  not  be 
inclined  to  assent  to  the  doctrine.  The  case,  however, 
went  off  upon  another  point.  All  the  other  reported  cases 
upon  this  statute  are  distinguishable,  and  can  be  main- 
tained on  principles  not  applicable  here;  Carlisle  v. 
Trears{a)f  Brooke  v.  Middletonib),  Borrodaile  v.  Middle^ 
tofi(c),  Harris  v.  Hudson{d) 

FoUett,  S.  G.  contdi.  It  is  not  sufficient,  in  a  qui  tam 
action  for  penalties  for  usury,  to  prove  arty  combination  of 
facts  from  which  the  conclusion  that  the  defendant  has 
committed  usury  necessarily  follows;  nor  is  it  sufficient  to 
shew  the  two  points  of  time  which  form  the  limits  of  the 
period  of  forbearance.  All  the  authorities  shew  that  the 
exact  day  of  making  the  contract,  as  well  as  the  period  of 
forbearance,  must  be  shewn.  Nay,  the  authorities  have 
gone  even  further,  for  they  have  decided  that  the  day  of 
making  the  contract  must  be  proved  as  laid,  and  that  even 
though  the  day  be  laid  under  a  videlicet.  In  Harfield  v. 
Levi,  the  contract  was  stated  to  have  been  made  en  a 
Saturday.  The  witness  who  proved  the  contract  said 
that  it  was  on  a  Friday  or  Saturday,  he  was  not  sure 
which,  but  he  was  sure  it  was  one  of  them.  The  Friday 
turned  out  to  be  Good  Friday,  and  it  was  shewn  that  the 
bank  at  which  the  parties  were  said  to  have  entered  into 
the  contract  was  not  open  on  Good  Friday.     The  jury 

(a)  Cowp.  671.  (c)  2  Campb.  53. 

(6)  1  Campb.  445.  (d)  4  £sp.  N.  P.  C.  15S. 
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1835.  found  the  contract  to  have  been  made  on  the  Saturday ; 

*^^  and  the  Conrt  of  Exchequer^  upon  motion^  decided  that 

9.  there  was  evidence  to  support  that  finding.    Any  observa- 

Keelino.  ^qq  ^i^^^  Q|3y  i^^y^  i^gQQ  mgd^  by  one  of  the  judges  as  to 

the  necessity  of  proving  the  day  as  laid,  was  not  called  for. 
The  witness,  in  this  case,  was  unable  to  swear  to  any  day 
as  that  on  which  the  contract  was  made;  therefore  the 
question  whether  it  is  necessary  to  prove  the  exact  day, 
when  laid  under  a  videlicet,  does  not  arise. 

Lord  Den  MAN,  C.  J. — I  think  that  this  rule  moat  be 
made  absolute.  It  has  been  held,  that  in  a  penal  action 
for  usury,  the  exact  time  of  making  the  contract  must  be 
stated  in  the  declaration,  and  must  be  proved  as  laid. 
And  it  has  been  decided  that  even  where  the  day  is  laid 
under  a  videlicet,  the  contract  must  be  proved  to  have 
been  entered  into  on  that  day.  It  is  demonstrable,  in  this 
case,  that  usury  was  committed,  for  the  reasons  mentioned 
by  Mr.  Barstow;  but  it  is  equally  clear  that  no  day  of 
making  the  contract  was  proved.  We  cannot,  therefore, 
say  that  the  precise  offence  as  laid  in  ike  deelaraiian  was 
proved.  It  is  impossible  for  us,  at  this  day,  to  contend 
with  the  cases  that  have  been  decided  upon  this  point.  It 
seems  to  me,  therefore,  that  none  of  the  counts  of  this  de- 
claration are  proved. 

LiTTLBDALE,  J.,   WiLLIAMS,  J.,  aud   CoLERIDGC,  J.> 

stated  their  entire  concurrence. 

Rule  absolute  to  enter  a  nonsuit. 
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In  the  Matter  of  Palmeb,  Gent.  oBe»  Smx 

A  Rule  nisi  was  obtained^  calling  upon  John  Palmer,  an  A  saperior 

attorney  of  this  Court,  to  shew  cause  why  he  should  not  be  ^„^  upon 

stnick  off  the  rolls  for  allowing  his  name  to  be  used  by  one  »uininftry  ap- 
_ ,         ,  ^  r*  rwii  •       plication 

Edmonds,  contrary  to  22  Geo.  2,  c.  46,  s.  1 1 .    That  section  under  S8  Geo. 

enacts^  that  if  any  attorney  shall  permit  or  suffer  his  name  ^»  ^'rder'an^^' 

to  be  in  any  ways  made  use  of  upon  the  account  or  for  the  attorney  who 

profit  of  any  unqualified  person,  or  send  any  process  to  such  ^^^^  allowed 

unqualified  person,  thereby  to  enable  him  to  appear,  act^  or  ^^  unqualified 
.  ..  1  •       !•  .^     person  toprac- 

practise,  m  any  respect  as  an  attorney,  knowmg  him  not  to  tise  in  his 

be  duly  qualified,  and  complaint  shall  be  made  thereof  in  a  Jf™®  ^^  *^^ 

summary  way  to  the  Court  from  whence  such  process  did  issue,  struck  off  the 

and  proof  made  thereof  upon  oath,  to  the  satisfaction  of  the  ^^    ^^. 

Court,  that  such  sworn  attorney  hath  offended  therein,  then  Court  only 

every  such  attorney  so  offending  shall  be  struck  off  the  roll  ^^(i^^J^ 

and  for  ever  after  disabled  from  practising  as  an  attorney,  iuues,  can, 

Cause  was  shewn  in  Michaelmas  term,  when  the  matter  application 

was  referred  to  the  Master,  who  made  a  report  thereon.  "°^®'  '**'* 

'  '^  enactment, 

Tbe  matter  was  again  referred  to  the  Master.  order  the  at- 

In  thb  term  it  was  moved  that  the  Master  should  read  J^™2offthe 

his  report,  when  the  Master  made  the  following  report: —  roll. 

"  In  the  last  term  I  reported,  that  in  the  year  1829  Palmer  ^^^y^  ^appliu 

was  residing  at  Coleshill,  and  also  occupying  occasionally  cvluou  under 

part  of  a  house  m  Birmingham,  in  which  Edmonds  and  his  the  Court ' 

family  Wved-^Edmonds  paying  the  rent  and  taxes— Edmonds  IJ^  "JJ^I^^j 

being  at  the  time  articled  to  Palmer,  and  the  name  of  Ed'  say  whether  in 

monds  being  on  the  door,  as  also  the  name  of  Palmer; —  JheunquSified 

that  Edmonds  was  in  the  habit  of  attending  the  Court  of  person  had, 

Requests  in  Birmingham,  and  before  the  magistrates  at  the  ^gsion^o^the 

public  office  in  Birmingham,  and  at  the  petty  sessions  in  attorney,  prac- 

Warwick,  transacting  business  as  the  clerk  of  Palmer  nomi-  Court,  the 

nally,  with  the  knowledge  of  Palmer,  but  deriving  a  profit  ™*  j^^^^l^i  ^^ 

to  himself  from  the  business  so  transacted  by  him; — that  it  only  upon  its 

appeanng  by 
the  Master's  report  that  the  case  is  within  the  statute,  not  upon  the  ground  of  a  general 
jurisdiction  of.  the  Court  over  its  officers. 
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iBSS*  appeared  also  that  an  appeal  bad  been  tried  b  the  Court 
of  Quarter  Sessions  for  the  county  m  the  name  of  Palmer^ 
in  which  ihe  client  had  consulted  Edmonds,  supposing  him 
to  be  an  vattomey,  and  where  Palmer  had  permitted  £diBOftdt 
to  conduct  the  proceedings,  and  had  permitted  part  of  the 
law  bill  to  be  paid  by  the  client  (who  was  a  tailor)  making 
a  suit  of  clothes  for  Edmonds. 

**  The  above  instances  arose  in  the  inferior  courts  or  courts 
of  quarter  sessions^  and  I  have  now  to  add  and  submit  to 
the  decision  of  the  Court  two  instances  arising  in  the  Court 
of  King's  Bench. 

''These  are,  first,  that  in  1832  several  writs  were  placed 
in  the  hands  of  an  oCBcer  to  be  executed,  having  Palmer*s 
name  upon  them,  for  part  of  which  Palmer  afterwards  paid 
him,  saying  the  rest  was  Edmondses  business  and  not  his. 

"  Secondly,  that  in  1829-30,  an  action  {Davis  v.  Ash- 
ford)  was  carried  on  in  the  name  of  Palmer  and  with  his 
knowledge  and  concurrence,  in  the  course  of  which  Ed- 
monds  appeared  and  acted  as  the  attorney,  and  after  verdict 
obtained,  claimed  to  have  the  costs  paid  to  himself,  and 
objected  to  their  being  paid  to  Palmer.^* 

M»  D.  Hill  now  shewed  cause.  Upon  this  application 
the  Court  cannot  take  notice  of  the  first  part  of  the  Master's 
report,  which  regards  practising  in  inferior  Courts*  since 
the  22  Geo.  2  gives  jurisdiction  to  that  Court  only  whence 
the  process,  which  has  been  abused,  bsued.  The  attention 
of  the  Court  will  therefore  be  confined  to  the  cases  in  which 
the  process  issued  out  of  this  Court,  There  are  means 
pointed  out  in  the  statute,  2  Geo.  2,  c.  23,  of  punishing 
those  persons  who  practise  in  an  improper  manner  in  the 
Court  of  Quarter  Sessions.  They  can  only  be  punished  on 
cofiviciion  (a),   that  is,  a    conviction    obtained    upon    aa 

(a)  Sect.  17,  "  If  any  person  mit  or  suffer  any  other  person  or 

who  shall  be  a  sworn  attorney  of  persons  to  sne  ont  any  writ  or  pn>- 

any  of  the  courts  of  law  aforesaid,  cess,  or  to  coromenoe,.  prosecute^ 

shall  knowingly  and  willingly  per-  follow  or  defend  any  action  or  ac- 
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indieiment.  Only  two  instances  are  stated  in  the  report  of 
transactions  in  this  Court.  With  regard  to  the  former  of 
these  it  is  to  be  observed,  that  the  Master  does  not  report 
that  Palmer  permitted  Edmonds  to  sue  out  these  writs  for 
his  own  profit  Edmondi  was  the  articled  clerk  of  Palmer, 
and  the  inference  that  Edmonds  sued  out  any  of  these  writs 
for  his  own  profit  cannot  be  drawn  with  any  degree  of  cer* 
tainty.  The  report  should  be  as  explicit  as  the  verdict  of 
a  jury.  The  facts  stated  are  capable  of  many  explanations. 
The  second  instance  in  the  report  is  no  finding  against 
Palmer^  for  no  concurrence  of  Palmer  is  found.  In  many 
instances  the  managing  clerk  acts  as  attorney.  It  is  con- 
tended, on  the  other  side,  that  the  Court  has  a  general 
discretion  to  strike  attorneys  off  the  roll.  If  this  Court 
originally  had  any  such  power,  it  will  consider  that  its  dis- 
cretion should  be  guided  by  the  act  of  parliament  upon 
which  the  application  is  made. 

Foltett,  S.  6.  and  Whaieley,  in  support  of  the  rule. 
This  is  an  application  to  strike  Palmer  off  the  roll,  on  thu 
ground  that  he  permitted  an  unqualified  person,  for  his  own 
profit,  to  practise  in  his.  Palmer's^  name.  In  the  affidavits 
an  explicit  admission  to  that  effect  by  Palmer,  before  the 
commissioners  of  his  bankruptcy,  is  stated.  [Hill  objected 
to  any  reference  to  the  affidavits.]  It  also  appears  from 
Edmondses  statement,  that  Palmer  permitted  him  to  practise 
in  his  name  at  the  assizes.  The  Court  will  infer  from  the 
report  what  was  the  nature  of  the  dealings  between  the 
parties.  It  is  manifest  from  the  report  that  Edmonds 
practised  as  an  attorney  with  the  knowledge  and  concurrence 

Uons  or  other  pfooeedingi  in  his  victed  shall,  from   the   time   of 

name,  not  being  a  sworn  attorney  such  conviction,  be  disabled  and 

of  one  of  the  said  Courts  of  Law  made  incapable  to  act  as  an  at- 

or  a  sworn  solicitor  of  tlie  said  tomey  in  any  of  the  Courts  of 

Court  of  Chancery,  or  of  some  or  Law  aforesaid,  and  the  admittance 

one  of  the  Courts  of  Equity  afore-  of  such  person  to  be  an  attorney 

said,  and  shall  be  thereof  lawfully  of  any  of  the  said  Courts  of  Law 

convktedy  tvery  person   so   con-  shall  thenceforth  cease  and  be  void.*' 
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1835.  snd  in.  the  name  of  Palmer.  The  report  first  states  the 
general  nature  of  the  business  and  the  connection  between 
the  parties ;  then  the  transactions  in  the  court  of  requests, 
— ^before  the  magistrates,— and  at  the  quarter  sessions,— 
and  then  come  two  instances  arising  in  this  Court.  [Lord 
Denman,  C.  J.  The  last  part  of  the  report  may  be  defective, 
because  it  does  appear  that  Palmer  knew  of  it]  From  In 
re  Clarke  {a)  it  appears,  that  if  the  Court  are  satisfied  that 
a  charge  similar  to  the  present  is  true,  they  are  bound  to 
strike  the  party  off  the  roll,  and  it  is  not  strictly  necessary 
to  bring  the  case  precisely  within  the  words  of  the  statutes. 
In  re  Clarke  is  also  an  authority  to  shew  that  the  application 
against  the  attorney  may  be  made  founded  on  the  general 
authority  of  this  Court  over  its  officers.  It  is  sufficient  to 
show  by  affidavits  a  participation  in  the  profits.  In  re 
GarbuU(b).  The  2  Geo.  2,  c.  23,  s.  17,  does  however 
apply  to  this  case.  In  the  case  of  Jackson,  in  re  (c),  Abbott, 
C.  J.  said,  that  the  enacting  part  must  be  construed  in  re- 
ference to  the  preamble.  The  preamble  of  the  2  Geo.  2, 
c.  23,  s.  17,  states,  that  that  act  was  passed  ^'  for  the  better 
regulation  of  attorneys  and  solicitors  practising  in  any  of  the 
Courts  of  Law  or  Equity  in  that  part  of  Great  Britain  called 
England."  For  some  purposes  the  Court  of  Quarter  Ses- 
sions is  a  superior  Court,  and  even  costs  of  proceedings  in 
that  Court  are  taxable  in  this.  At  all  events  whether  or 
not  this  be  a  case  within  the  meaning  of  either  of  the  sfa- 
tuteSf  it  is  sufficient  to  say  that  Palmares  conduct  has  been 
such  that  he  is  unfit  to  remain  on  the  roll.  The  Court  has 
general  jurisdiction  over  its  officers.    Ex  parte  Whatton{d). 

Lord  Denman,  C.  J. — The  affidavits  which  were  before 
the  Court  on  a  former  occasion  stated  something  very  like 
a  partnership  between  Edmonds  and  Palmer.   The  question 

(a)  3  Dowl.  &  R^l.  260.  (c)  1  Bam.  &  Cretsw.  870,  and 

\h)   2  Bingh.  74;   S.  C,   9  B.      3  Dowl.  &  Ryl.  263,  n. 
Moore,  157.  (d)  5  Barn.  &  Alders.  824. 
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then  discussed  was^  whether  the  business  which  Palmer  1835. 
permitted  Edmonds  to  carry  on  was  business  in  this  Court; 
We  entertained  a  doubt  upon  that  subject,  and  the  case  was 
sent  to  the  Master  to  iuqu'u'e  into  this  matter,  in  order  that 
the  Court  might  determine  whether  the  22  Geo.  3  should 
be  enforced.  The  interference  of  the  Court  was  not,  upon 
the  former  occasion,  requested  by  reason  of  its  general 
power.  Certainly  the  Court  will  not  resort  to  its  general 
power  upon  a  report  made  upon  an  inquiry  directed  with 
reference  to  a  particular  act  of  parliament.  The  matter  is 
now  brought  to  the  single  question  whether  enough  appears 
to  call  on  this  Court  to  act  under  the  act  of  parliament. 
We  cannot  shut  our  eyes  to  the  general  facts  of  the  case. 
These  two  persons  resided  in  the  same  house,  and  were 
engaged  together  in  the  conduct  of  business  in  inferior 
Courts.  From  the  latter  circumstance  it  is  reasonable  to 
presume  that  they  pursued  a  similar  course  as  to  causes  in 
this  Court.  Two  particular  examples  of  the  mode  of  con- 
ducting causes  in  this  Court  are  given  in  the  report.  They 
leave  no  doubt  as  to  what  the  Court  ought  to  do,  acting 
upon  the  principle  laid  down  by  Lord  Tenierden  in  Jackson, 
in  re.  The  first  of  these  examples  is  this — in  or  about 
the  year  18S2  several  writs  were  placed  in  the  hands  of  a 
sheriff's  officer  to  be  executed,  with  Palmer's  name  upon 
them.  For  part  of  these  Palmer  paid  the  officer,  but  as  to 
the  rest  he  referred  the  officer  to  Edmonds^  saying,  that  they 
were  Edmondses  business  and  not  his.  That  being  so,  it  is 
impossible  not  to  infer  that  of  the  writs  thus  given,  some 
related  to  business  of  which  Edmonds  was  to  have  the 
profit.  The  latter  of  these  examples  is,  that  in  1829  an 
action  was  commenced  in  the  name  of  Palmer,  as  the  at- 
torney conducting  the  suit,  and  that  after  it  was  concluded 
Edmonds  claimed  the  costs,  and  refused  to  allow  them  to 
be.  paid  to  Palmer.  It  is  not  indeed  stated  what  ulti- 
mately became  of  those  costs,  but  the  report  distinctly 
states  that  the  action  was  brought  with  Palmer*s  knowledge 
and  concurrence  and  in  his  name,  and  that  in  the  course  of 
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18S5.  it  Edmonds  appeared  and  acted  as  the  attorney.  Edmfmds 
was  therefore  acting  with  the  knowledge  and  concurrence 
of  Palmer.  G>nsidering  that  the  particular  object  of  making 
these  inquiries  was  to  ascertain  whether  Edmonds  was  al- 
lowed by  Palmer  to  conduct  business  for  his  own  pro&t,  it 
is  impossibfe  not  to  come  to  the  conclusion  that  Edmonds 
was  so  permitted  in  proceedings  in  this  Court  This  case 
is  therefore  distinctly  brought  within  the  1 1th  section  of  the 
22  Geo.  2,  c.  46*  We  have  no  option  with  respect  to  the 
exercise  of  our  authority,  and  Palmer  must  consequently 
be  struck  off  the  roll. 

LiTTLEDALBi  J. — The  two  bstauces  given  in  the  report 
are  not  so  explicit  as  the  affidavits  would  make  them*  As 
to  the  first,  it  is  not  shewn  whether  the  officer  was  to  be 
paid  by  Palmer  or  by  Edmonds.  It  appears  that  when  the 
officer  asked  to  be  paid,  Palmer  said,  some  of  these  writs  are 
mine  and  some  are  Edmondses.  At  all  events  this  was  as 
admission  by  Palmer  that  Edmonds  had  the  benefit  of  the 
profit  on  some  of  these  writs.  With  respect  to  the  second 
instance,  the  action  was  brought  with  the  concurrence  of 
Palmer.  The  suit  was  conducted  in  Palmer's  name,  yet 
he  did  not  appear  in  it,  and  Edmonds  claimed  the  costs.  It 
must  be  intended  that  Palmer  was  cognizant  of  all  the  pro- 
ceedings relative  to  this  action. 

Coleridge,  J. — My  mind  is  little  disposed  to  come  to 
a  similar  conclusion,  as  the  consequences  are  so  highly  penal. 
I  struggled  against  it  at  first,  but  I  now  fully  concur  in  the 
view  of  the  facts  of  the  case  taken  by  my  lord  and  my 
brother  Littkdale.  When  I  apply  to  those  facts  the  prin- 
ciple laid  down  by  Lord  Tenterden,  I  think  we  must  con- 
clude that  the  party  ought  to  be  struck  off  the  roll. 

.  Rule  absolute  (a). 

(a)  Vide  In  the  tnaller  qfRou  and  Uodgtonf  Easter  terai,  1835,  post. 
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Pitt,  Administrator  of  Pitt,  deceased,  v.  Coombs* 

The  defendant  having  signed  judgtnoit  and  obtained  the  A  party  who 

Master's  allocatur   for  42/.  10^.  costs,  the  plaintiff  was  ^  f„]^  ^^^^^ 

taken  under  a  ca.  sa.  on  2Ut  June,  1833,  «t  his  Mce  in  which  was  af- 

terwards 
Adam  Street,  Adelphi,  whither  he  had  gone  to  take  refreshr  enlarged,  upon 

Hients  on  his  way  from  the  Court  of  Exchequer,  in  which  fiif„*^™^ffi. 

he  had  been  during  the  daj  engaged  as  a  party  to  a  suit,  to.  davits  in  an- 

bis  residence  at  Somers'  Town.    The  plaintiff  applied  to  a  c^rtLi^da^,* 

judge  to  discharge  him,  on  the  ground  that  he  was  privi-  was  permitted 

leged  at  the  time  of  the  arrest    The  judge  thought  that  j^^y^^  ^j^  rui^ 

the  plaintiff's  privilege  had  ceased,  but  made  an  order  for  a*>M>lute,  al- 
,  .      .    .  f  o  .        ^  .  ,  ,  though  he  had 

bis  discharge  upon  payment  mto  Court  of  the  42/.  10«.  and  omitted  to  take 

also  5/.  for  costs.    The  pbintiff  paid  the  47/.  10*.  into  ^®hVffite[ 

Court,  and  was  thereupon  discharged  in  pursuance  of  the     Where 

ofden     In  the  following  term  (Michaelmas,    1833,)  the  ^^^^^^  ^j^ji^t 

plaintiff  moved  in  the  Outer  Court  to  set  aaide  the  pro-  privileged  from 

ceedings  for  irregularity,  on  the  gi:ound  that,  the  notice  of  money  Into 

taiation  had  not  been  served  until  the  morning  appointed^?"^' ^^  P^*^ 

^    '^'^  mission  of  a 

for  die  taxation,  and  of  other  defects.     UUtedak,  J.,  gave  judge,  in  order 

his  judgment  upon  the  matter  in  Hilary  term,  1834,  but  ^gchlree,^he 

referred  certain  questions  of  fact  to  the  Master.  The  Mas-,  is  entitled, 

ter  made  his  report  in  Hilary  vacation,  and  in  the  following-  ^^^  ^^  the 

term  the  plaintiff  applied  for  a  rule  to  refer  the  matter  back  9^"*^  ^^  ^"*® 

the  money  re- 
to  the  Master.   The  matter  being  still  pending,  the  plaintiff,-  stored  to  him. 

in  Michaelmas  term,   1854,  obtained  a  rule  to  shew  cause      ^p(»H<^^ 
'  appucauon 

why  the  4?/*  10$.  should  not  be  paid  out  of  Court  to  him.  must  be  made 
This  rule  was,  upon  the  application  of  Piatt,  for  the  de-  rJnible^rime 
fendant,  enlarged  to  this  term,  on  the  usual  terms  of  filing  afler  the  arrest, 
the  affidavits  in  answer  seven  days  before  the  term.  .  l^Q^t  be  sad»- 

lactorilv  ac- 
counted  for. 
PliUi  DOW  newed  cause,  and  took  a  preliminary  objec-     Thependen- 

tion  that  the  plaintiff  had  not  taken  office  copies  of  Aei^J^^^*  ^Jj'Jij^ 

affidavits  in  answer.  proceedings 

'  for  irregularity, 

was  held  to  be 

a  satisfactory  reason  for  having  deferred  the  application  for  several  terms. 
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1835.  Lord  Denm4N,  C.  J.  (after  consulting  the  officers  of  the 

Court)  said — ^We  find  that  die  rule  to  which  you  allude 
has  not  been  of  late  strictly  complied  with  in  pnu:tice. 
Therefore  proceed  to  the  merits  of  the  application* 

PlatL  The  plabtiff  was  not  privileged  fi^m  arres^  and 
if  he  were  so  privileged,  he  must,  after  so  long  a  delay  in 
making  this  application,  be  taken*  to  have  acquiesced  in  the 
arrest,  and  in  the  judge's  opinion  upon  the  mister.. 

The  plaintiff  in  person  supported  his  rule,  and  contro- 
verted both  the  above  propositions. 

Lord  Denman,  C.J* — ^This  is  an  application  by  Mr. 
Piit  to  have  a  sum  of  47/-  10s.  restored  to  him,  which  he 
was  obliged  to  pay  to  purchase  his  liberty  from  arrest.  We 
think  that  the  arrest  was  illegal  (a),  and  that  therefore  the- 
money  was  obtained  from  him  by  duress  illegally  exerted 
over  him.  If,  therefore,  the  matter  stood  now  as  it  then 
did,  the  money  ought  as  a  matter  of  course  to  be  restored 
to  him.  But  it  is  objected  that  the  application  comes  too 
late,  or,  in  other  words,  that  after  so  long  delay  Mr.  Piit 
must  be  taken  to  have  acquk$ced  in  the  proceedings;  and 
certainly  an  application  such  as  this  ought  to  be  made 
within  a  reasonable  time  after  the  arrest.  We  think,  how- 
ever, that  in  this  case  the  delay  is  sufficiently  accounted  for. 

LiTTLEDALE,  J. — I  think  the  rule  ought  to  be  made  ab* 
solute.  The  arrest  was  illegal  in  consequence'  of  the  pri* 
vilege.  The  only  question  then  is,  whether  the  application 
is  too  late  or  notf  In  the  term  following  the  arrest,  Mr. 
Pitt  moved  to  set  aside  the  proceedings  for  irregularity, 
which  went  to  the  root  of  the  whole  matter;  and  since  then 
a  series  of  applications  have  been  made,  which  have  occu* 
pied  the  whole  interval.    Upon  the  whole  of  the  circum- 

(a)   Vide  Pitt  ▼.  Coombs,  ante,      same  party,  under  circumsauices 
vol.  iii.  218,  in  which  the  Court      very  similar,  was  illegal, 
decided  thai  another  arrest  of  the 
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Stances,  I  own  that  I  ihiok  that  the  application  is  not  too        i8S5. 
late.  v-^v^^ 

Pitt 

Williams,  J. — There  is  no  doubt  whatever  upon  the  Coombs. 
question,  except  so  far  as  relates  to  the  objection  of  delay. 
This  objection,  however,  is  fairly  answered.  Mr.  PUt,  so 
far  from  acquiescing  in  the  arrest,  has  been  constantly 
struggling  against  it.  First,  an  application  was  made  to  my 
brother  LiitledUde  to  set  aside  the  proceedings  for  irregu- 
larity, and  he  gave  judgment  here  on  the  last  day  of  Hilary 
term,  but  referred  certain  matters  to  the  master.  The  mas- 
ter made  his  report  in  February,  1834,  and  a  motion  was  in 
Easter  term  made  to  set  aside  that  report, — the  effect  of 
which  application  was  to  carry  him  over  Trinity  term.  In 
Michaelmas  term  last  this  application  was  made.  The  delay 
is,  I  think,  satisfactorily  accounted  for,  and  therefore  this  rule 
ought  to  be  made  absohite. 

Rule  absolute. 


Watson  v.  Waltham  and  others. 

Trespass  for  breakinff  and  entering  a  dwelline-house  9'««^»whe. 

.  *   .  ^  ther  a  power 

&c.,  in  the  parish  of  Cottingham,  Yorkshire.     Plea :  that  to  enter  upon 

the  dwelling-bouse  8cc.,  were,  and  from  lime  immemorial  popjrhold  landi 

®  18  necefti»anly 

had  been,  a  customary  tenement  of  the  manor  of  Skidiey,  to  bv  implied 

and  demisable  by  copy  of  court  roll ;  that  before  the  com-  ^^^^^U* 

mencement  of  this  suit,  2d  May,   \H99,  the  plaintiff^  was  fK^of  such 

seised  of  the  said  dwelling-house  &c.',  in  his  demesne  as  of  noa-pav- 

of  fee,  at  the  will  of  the  lord  of   the  said  manor— that  ment  of  money 

advanced  bv 
being  so  seised,  the  plaintiff,   without  the  court  of  the  wayofmort- 

Master  &c.,  of  Trinity  College,  Cambridge,  then  lords  of  ^^^Vhere  b 

the  manor,  did  duly  surrender  into  their  hands,  according  mortgage  deed, 

to  the  custom  of  the  manor,  the  dwelling-house  &c.,  to  to'sunvnder 

the  use  of  T.  O.  Atkinson,  his  heirs  and  assigns,  according  copyhold  land 

**  to  B.  upon 
trust,  in  case  of  default  in  uayment  of  money  lent  by  C  to  A,  to  sell  and  dispose  of 
the  premises  when  C.  shall  tnink  proper,  a  r equal  by  C.  b  a  conditioii  precedent  to  ths 
power  of  £.  to  sell. 
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18S5.        to  the  custom  of  the  manor,  for  ever,  upoa  the  tnists  and 
to  and  for  the  intents  and  purposes  declared  of  and  con- 
cerning the  same,  (for  securing  the  payment  to  the  defend* 
^^i-TBAx     ant  Walthum,  his  executors  &c,,  200/.  and  interest,)  in  an 
indenture  of  the  same  date  between  the  plaintiff  of  the 
first  part,  Waltham  of  the  second  part, and  AikinMon  of  the 
thiid  part:  whereby  in  consideration  &c.,  the  plaintiff  di* 
rected  that  ^Mnsun,  hjs  he^'8  8u:.  should  fttand  seised  of 
the  said  dwelling-Jiouse  &c.,  upon  the  following  amongst 
otbor  trusts:— in  case  the  pUintiff  or  his  heirs  &c»  should 
on  the  2d  November  then  next,  pay  to  Wuliham,  his  exe* 
cutors  iu:*p  200/.  and  interest,  then  upon  trust  to  re-surren« 
der  and  ro^assure  to  the  use  of  the  plaintiff,  his  heirs,  &c.; 
bot  in  case  of  default  in  payment  of  the  200/*  and  interest, 
or  any  part  of  the  same,  contrary  to  the  true  intent  and 
meaning  of  the  indenture*  then  upon  trust  that  Atkutum, 
his  heirs  ^c,  should  at  any  time  or  times  thereqfier,  wkm 
Walikam  should  think  proper,  sell  and  dispose  of'  the  said 
premises,  and  should  surrender  and  assure  the  same  when 
sold  to  the  purchaser.     Covenant,  that  the  said  dwelling- 
house  8cc.  should  remain  and  continue  and  be  to  the  use 
of  Atkinson,-  his  heirs  8cc.,  but  nei)erthele$s  upon  and  for 
the  several  trusts^  intents,  and  purposes,  thereinbefore  ex- 
pressed  of  and  concerning  the  same,  and  should  and  might 
be  accordingly  peaceably  and  quietly  held  and  enjoyed,  and 
the  rents,  issues,  and  profits  thereof  received  and  retained 
apQordingly,  without  any  let,  suit,  &£«      The  plea  then 
averred  that  the  plaintiff  had  not  paid  the  200/.  or  any  part 
thereof,  and  that  the  same  still  remained  wholly  due  and 
unpaid  :---* Wherefore  the  defendants  at  the  time  when  &c., 
as  th^  servants  and  by  the  command  of  the  said  Atkinson^ 
Mndtr  .^d  by  virtue  of  the  said  indenture,  broke  and  entered 
nbe  said  dwelling-house  &c.     The  plaintiff  demurred  to 
this  plea,.||nd  assigned  as  causes  of  demurrer: — that  it 
dMs  not  appear  in  or  by  the  plea  that  Atkinson  was  ever 
admitted  by  the  lords  as  tenant  of  the  dwelling-house  &c., 
or  that  the  lords  ever  granted  any  seisin  thereof  to  Atkin- 
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$an,  t0  hold  unto  hiniy  his  heirs  &c.,  for  ever,  at  the  will 
of  the  lords, according  to  the  custom  of  the  manor; — and 
that  it  does  not  appear  in  or  by  the  plea  that  the  plaintiff 
ever  delivered  to  Atkinson  the  possession  of  the  dwellings 
house  Sec,  or  that  the  plaintiff  was  ever  dispossessed 
thereof,  or  of  his  legal  estate  and  interest  therein,  and  right 
to  the  possession  thereof,  and  to  withhold  the  same;  that 
it  does  not  appear  that  Atkinson  had  any  possessory  right 
or  legal  interest  in  the  dwelling-house  &c.  to  justify  the 
defendants'  entry  and  trespass  therein, — and  also  that  the 
plea  is  a  bad  and  informal  plea  of  leave  and  licence. 
Joinder  in  demurrer. 
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Knowles,  in  support  of  the  demurrer.  The  plea  is  no 
answer  to  the  declaration.  It  does  not  state  that  Atkinson^ 
the  surrenderee,  was  ever  admitted  by  the  lords;  and  with- 
out admittance  no  estate  passes  to  the  surrenderee.  Rex 
V.  Lady  Mildmayifi).  Nor  can  the  surrenderee  enter 
without  admittance,  even  where  the  lord,  without  reasona- 
ble cause,  refuses  to  admit  him.  Berry  v.  Oreene  (6). 
The  deed,  declaring  the  uses  of  the  surrender,  can  pass  no 
estate;  for  the  property  can  pass  only  by  the  surrender. 
But  it  will  be  said  that  this  deed  amounted  in  law  to  a 
licence  to  enter;  and  the  main  reliance  on  the  part  of  the 
defendant  will  be  upon  the  covenant,  that  the  dwelling- 
house  &c.,  should  remain,  continue,  and  be,  to  the  use  of 
Atkinson,  his  heirs  &c.,  but  nevertheless  upon  the  several 
trusts  thereinbefore  expressed  of  and  concerning  the  same, 
and  should  be  accordingly  peaceably  and  quietly  held  and 
enjoyed.  A  party  cannot,  by  a  licence  of  this  sort,  be  entitled 
to  enter  upon  a  copyhold ;  for  if  that  were  so,  admittance 
might  in  every  case  be  dispensed  with — at  least  as  between 
surrenderor  and  surrenderee.  [Lord  Denman,  C.  J.  Th^ 
surrenderee  cannot  have  a  complete  title  without  admit- 
tance.    But  suppose  the  surrenderor  to  make  a  lease  lo 

(a)  Ante,  vol.  ii.  778;  5  Bam.       (b)  Cro.  EIiz.  349.    Et  vide  antCj 
&  Adol.  251.  481  (e). 

N  N  2 
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the  surrenderee,  the  latter  might  enter.  Why  maj  he  not 
enter  under  a  licence'?  Though  I  do  not  mean  to  express 
a  final  opinion  now,  it  seems  to  me  that  there  can  be  no 
objection  to  the  surrenderor's  giving  a  licence  to  enter  upon 
the  copyhold.]  This  covenant  gives  only  a  mere  right  of 
action  against  the  plaintiff  for  breach  of  that  covenant 
But  assuming  that  it  gives  a  licence  or  a  power  coupled 
with  an  interest,  and  that  this  entry  is  to  be  taken  as  an 
entry  under  the  power ^  it  becomes  necessary  to  see  whether 
the  terms  of  the  power  have  been  strictly  complied  with. 
It  is  evident  that  throughout  the  whole  of  the  deed  an 
admittance  is  contemplated;  for  the  trusts  upon  which  At- 
kimon  is  to  hold,  are  to  re-surrender  and  re-assurey  in  case 
the  plaintiff  shall  before  a  certain  day  pay  the  200/.  and 
interest;  and  in  case  of  default  in  payment,  then  upon  trust 
at  any  time,  if  Waltham  shall  think  proper,  to  sell  and  dis- 
pose of  the  same,  and  to  surrender  and  assure  the  same, 
when  sold,  to  the  purchaser.  Atkinson  is  in  fact  only 
authorized  to  enter  for  the  purposes  of  sale,  and  then  only 
if  Waltham  shall  think  proper.  Now,  upon  the  plea  the 
entry  is  stated  to  be  by  reason  of  non-payment  of  the  200/., 
but  it  is  not  stated  that  the  defendants  entered  at  the  request 
of  Waltham,  or  for  the  purposes  of  sale.  The  entry  was 
not  therefore  within  the  power. 


Cresswell,  contic^.  It  is  not  intended  to  deny  that  a  sur- 
renderee, before  admittance,  has  no  legal  estate.  The  jus- 
tification depends  entirely  upon  the  covenant  for  quiet  en- 
joyments [Littledale,  J.  I  do  not  see  that  the  deed  gives 
any  power  of  entry,"]  It  is  not  given  in  express  terms,  but 
it  must  necessarily  be  implied  from  the  covenants  that  At- 
kinson might  quietly  hold  and  enjoy,  and  take  the  rents, 
issues,  and  profits.  The  party  could  not  have  the  benefit 
Gf  this  covenant  unless  he  had  a  power  to  enter.  If  che 
plaintiff  were  to  recover  in  this  action,  the  defendant 
would  have  a  cross-action  against  the  plaintiff  for  breach  of 
his  covenant.     The  Court  will,  in  order  to  avoid  circuity 
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of  action,  rather  iDtply  a  power  to  enter,  from  the  cove- 
nant for  quiet  enjoyment,  Dean  v.  Ntwhatl{a),  Serjt.  Wil- 
Jiams*9  note  to  Turner  v.  Davh(b).  There  is  nothing  in 
this  deed  making  a  request  on  the  part  of  Waltham  a  con- 
dition precedent  to  Atkinson^s  entering.  The  assent  or  re- 
quest of  Waltham  is  required  only  in  case  of  a  sale  of  the 
property.  The  covenant  for  quiet  enjoyment  is  quite  in- 
dependent of  that  clause  in  the  deed  which  gives  to 
Atkinson  the  power  to  selL  [Littledale,  J.  In  your  plea 
you  state  only  that  the  200/.  and  interest  was  due,  and 
that,  therefore,  under  and  by  virtue  of  the  indenture  you 
broke  and  entered  the  premises.  Does  that  sufficiently 
shew  that  you  entered  under  the  power?]  l^his  is  not 
one  of  the  special  causes  of  demurrer  assigned,  and  that 
being  so,  the  general  statement  that  the  defendants  entered 
as  the  servants  of  Atkinson,  under  and  by  virtue  of  the  in- 
denture^  must  be  taken  as  meaning  that  they  entered  in  ex- 
ercise of  the  power  given  to  them  by  that  indenture. 
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Knowles  in  reply.  The  question  appears  to  be  resolved 
into  this : — whether  it  sufficiently  appears  that  the  defend- 
ants entered  in  execution  of  the  power.  Atkinson  is  not 
authorized  to  enter  except  upon  the  request  of  Waltham; 
for  if  jlikinson  had  any  power  to  enter,  it  must  be  under 
that  part  of  the  deed  which  makes  the  request  of  Waltham 
necessary.  The  covenant  for  quiet  enjoyment  recognizes 
the  trusts.  Therefore  any  interest  which  he  takes  under 
that  covenant  must  be  subject  to  the  trusts.  Then  what 
are  those  trusts?  They  are,  in  case  of  payment  of  the  £00/., 
to  re-surrender  to  the  plaintiff,  and  in  case  of  non-pay- 
ment, then  upon  trust  to  sell  and  dispose  of  the  premises, 
if  Waltham  shall  think  proper.  Atkimon  is  not  authorized 
to  enter  at  all,  except  in  case  of  non-payment,  for  the  pur- 
pose of  selling  and  disposing  of  the  property;  and  the  co- 
venant which  has  been  relied  on  is  only  for  quiet  enjoy- 


(«)  8  T.  R.  168. 


{b)  %  Wms.  Sauiid.  149. 
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meet  in  case  he  sboold  enter  for  the  purposes  of  sale. 
The  power  to  enter  is  not,  indeed,  necessarilj  to  be  im* 
plied  from  the  power  to  sell  and  dispose  of  the  premises; 
but,  without  further  discussing  that  point,  it  is  sufficient  to 
shew  diat  it  does  not  appear,  upon  these  pleadings,  that 
the  entry  was  for  the  purposes  of  sale,  or  that  it  was  made 
at  the  request  of  Waltham. 

Lord  Denmah>  C.  J* — ^This  is  aa  action  of  trespass  for 
entering  the  plaintiff's  premises.  The  defendants  justify 
their  entry  as  servants  of  Atkinson^  under  and  by  virtue 
of  a  certain  deed.  That  deed  is  supposed  to  give  Jtkirum 
a  general  licence  to  enter;  but  I  think  that  it  gives  no  such 
power.  The  deed  gives  to  Atkinson,  who  is  made  a  trus* 
tee,  certain  powers  for  the  purpose  of  securing  £00/.  lent 
by  Waltham  to  the  plaintiff.  He  has  power  to  sell,  if  re- 
quested so  to  do  by  Waltham.  There  is,  however,  no 
averment  in  the  plea  that  the  defendants  entered  for  the 
purpose  of  enabling  Atkinson  to  sell;  and  indeed  I  do  not 
think  tbat^  for  the  purpose  of  selling,  it  was  necessary  that 
he  should  enter:  nor  is  it  alleged  that  the  entry  was  made 
at  the  request  of  WaUham,  These  are,  I  think,  fatal  ob- 
jections to  the  plea»  The  covenant  which  has  been  relied 
on  is  only  for  the  quiet  enjoyment  by  Atkinson,  for  the 
pujrpose  of  quieting  his  execution  of  the  trusts  of  the  deed. 


LiTTLEBALB,  J. — I  think  thai  the  plaintiff  is  entitled  to 
judgment.  This  is  the  common  case  of  a  mortgage^a 
mortgage,  however,  of  copyhold.;  and  it  is  agreed  thai  the 
surreoder-ee  cannot  enter  under  the  surrender  until  after  ad- 
mittance.  But  it  is  argued  that  a  power  of  entry  i»  given 
hy  this  deed  in  case  of  non-payment  of  the  money  lent  I 
own  thai  I  should  have  ibougbt  thai  Atkinson  would  have 
had  such  general  power  to  enter,  if  it  had  not  been  quali^ 
fied  by  those  words,  **  when  WaUham  shall  think  proper." 
These  words,  I  think,  make  a  request  by  Waltham  a  con- 
dition precedent  to  the  power  of  entry  or  of  sale  by  Atkin' 


HILARY  T£UM,  V  WILL.  IV. 

9on;  and  this  is  a  very  reasonable  condition^  seeing  th»l 
Atkimon  is  merely  a  trusted  for  tValiham.  With  regard  ta 
tfae  covenant  for  quiet  enjoyment,  that  is  subject  to  the 
imMs  be/ore  mentioned,  and  is  tberefore  goifemed  by  tbe 
stipulation  as  to  the  request  by  IVakham. 

Williams,  J. — I  am  of  the  same  opinion;  and  I  am  in 
possession  of  a  short  note  of  a  late  learned  and  lamented 
judge  (a),  from  which  it  appears  that  he  was  also  of  opi« 
iiion  that  this  plea  was  insufiiGient* 

Judgment  for  the  phnntiff. 

(a)  Mr.  Justice  Ttainiim* 
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In  the  matter  of  Walmesley,  Gent,  one  &c. 

%yRESSfVELL,  in  the  last  term,  obtained  a  rule  calling  y^i^^j^  ^  rule 

upon  Walmesky,  an  attorney  of  this  Court,  to  shew  cause  ^^  calling 

why  he  should  not  deliver  up  to  Moses  Hatfield  all  the  title-  toraey  tosbew 

deeds,  books,  papers,  8lc.  which  belonged  to  the  late  John  ^^7'^^  ^ 

Braddick.     The  aflSdavits  stated  ih^t  Moses  Hatfield  and  liver  up  deeds, 

George  Hatfield  were  executors  of  the  late  John  Bradd%ck»  ^jjint?  has 

who  left  his  property  to  tbe  executors  in  trust  for  his  three  been  ob(ained 

daughters.     Walmesley  was  employed  by  the  executors  as  ^StM  atton^' 

their  attorney,  and  in  that  character  obtained  possession  of  °**y  ***? '^  ^9^ 

'  ,  cause  that  in 

the  papers,  &c»  of  the  testator^  and  managed  the  executor*  the  interven- 

ship  aflFairs.     After   the  death   of  George' Hatfield  also,  i,"/J*s^ftn 

Walmesley  continued  to  act  as  the  attorney  and  agent  of  order  of  the 

Court  of 
duoicery,  ffeqoiigd  to  deliver  the  same  deeds,  fte.  into  the  bands  of  the  officer  of  that 
Court,  upon  a  day  earlier  than  that  on  which  such  cause  is  shewn. 

The  Court  vtill  not  order  an  attorney  no  deliver  up  papers,  &c.  when  by  an  order  of 
another  Court  such  attorney  has  been  r«)uired  to  deliver  ihem  up  to  tfae  officer  of  the 
latter  Court. 

When  deeds,  &c.  of  a  testator  are  delrvered  to  an  attorney  in  that  diaracter  by  an 
eiecutor,  to  whom  the  testator  devised  bis  property  in  trust  for  other  persons,  the 
attorney  cannot,  against  an  application  by  the  eiecutor  to  the  Court  to  compel  him  to 
retom  those  deeds,  eicuse  himself  on  the  ground  of  an  equitable  interest  under  the 
trusts  personally  vested  in  him,  the  attorney. 
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1855*  Moses  Hatfield,  the  present  applicant  Walmesley  had  mar- 
^^"^^^  jried  one  of  the  daughters  of  the  testator,  and  in  her  right  had 
Waluisley.  become  beneficially  interested  in  the  property.  A  bill  had 
been  filed  injChancery  against  Moses  Hatfield  and  Walmesr 
ley,  at  the  suit  of  the  other  parties  beneficially  interested, 
to  compel  them  to  deliver  an  account.  I'his  rule  was  ob- 
tained by  Moses  Hatfield,  on  the  ground  that  he  wanted  the 
papers,  8cc.  for  the  purposes  of  the  suit. 

Follett,  S.  G.,  now  shewed  cause.  Upon  this  case 
coming  on  to  be  heard  in  last  term,  it  was  postponed  in 
order  that  it  might  be  ascertained  whether  these  papers,  &c. 
would  be  required  in  the  Court  of  Chancery.  That  Court 
has  since  ordered  that  Walmesley  should  deliver  up  the 
papers  to  the  officer  of  the  Court,  which  has  been  done. 
Walmesley  has  not  the  power  to  obey  this  rule,  if  made 
absolute ;  and  therefore  the  Court  will  discharge  it. 

Cresswell,  contrsi.  This  rule  ought  to  be  made  absolute. 
If  that  be  not  done,  the  applicant  will  be  defeated  by  mat- 
ter arising  since  the  rule  was  obtained,  and  which  may 
have  been  brought  about  by  collusion  between  Walmesley 
and  the  plaintiffs  in  the  suit  in  Chancery.  Had  Walmesley 
honestly  resisted  the  application,  the  order  would  not  have 
been  made.  [Littledale,  J.  We  cannot  inquire  into  a  mat- 
ter of  that  sort.]  Walmesley  ought  to  have  delivered  up 
the  papers  when  first  called  upon  to  do  so.  It  is  true  that 
if  this  rule  is  made  absolute,  Walmesley  will  be  placed  in  a 
difficult  situation,  but  the  fault  is  his  own  in  having  resisted 
a  just  demand. 

LiTTLEDALE,  J.  (a) — I  think  that  the  rule  must  be  dis- 
charged. There  is  no  doubt  as  to  the  power  of  the  Court 
to  compel  one  of  its  oflBcers  to  deliver  up  deeds,  &c.  in  his 
possession  as  attorney  or  solicitor.     Walmesley  was  soii- 

(fl)  Lord  Denman,  C.  J.,  had  left  the  Court. 
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citor  to  the  executors,  and  as  such  received  these  deeds.  i8S5. 
He  has  also  an  equitable  interest  in  all  that  belonged  to  v^^v^^ 
the  testator;  but  this  he  could  not  set  up  in  answer  to  Walmeslet. 
Moses  Haifield*s  application  to  have  the  deeds  &c.  returned 
to  hiuL  It  seems,  however,  that  a  bill  has  been  filed  in 
Chancery  against  both  these  parties,  and  that  an  order  has 
been  made,  since  the  last  term,  that  on  the  first  day  of  this 
term  the  deeds  &c.  should  be  delivered  to  the  officer  of 
the  Court  of  Chancery.  We  have  no  affidavit  of  obedience 
to  this  order,  nor  could  we  have  such  affidavit  according  to 
the  practice  of  this  Court  But  this  we  know,  that  if 
Walmesley  did  not  deliver  up  the  deeds  &c.  in  pursuance 
of  this  order,  he  would  be  liable  to  an  attachment  for  a 
contempt.  These  deeds  &c.  must  be  taken  to  have  been 
handed  in  to  the  officer  of  the  Court  of  Chancery,  accord- 
ing to  the  regular  course  of  the  administration  of  justice. 
If  we  were  to  make  this  rule  absolute,  it  is  quite  clear  that 
Walmesley  would  be  liable  to  an  attachment  in  one  Court 
or  the  other.  Mr.  Cresswell  says  that  he  would  not  have 
been  in  this  difficulty  if  he  had  done  his  duty  in  the  first 
instance,  by  delivering  up  the  deeds  &c.  That  is  very 
true;  but  then  it  must  be  taken  that  they  would  now  have 
been  handed  in  to  the  Court  of  Chancery,  in  just  the  same 
way,  if  they  bad  been  in  the  possession  of  Moses  Hatfield; 
so  that  Moses  Hatfield  is  in  no  worse  situation  than  if 
Walmesley  had  delivered  up  the  deeds  to  him.  In  either 
case  he  may  have  inspection  and  make  extracts^  We  can- 
not make  an  order  commanding  an  attorney  to  deliver  up 
that  which  he  cannot  have  in  his  hands. 

Williams,  J.,  concurred. 

Rule  discharged  (a). 

(a)    And  see  Lord  v.  Worm-      Leathley^  5  Mann.  &  Ryl.  600, 
leighton,  1  Jacob,  580;  Hunter  ▼.      and  10  Barn.  &  Cressw.  858. 
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The  Kino  v.  Hall  and  Dyer,  Esquires. 

wmDot^Mue    "^  ^"'^  "^^^  ^^^  ^  inaodamus  was  obtained,  commanding 

a  mandamus     Messrs.  Hall  and  Dyer,  two  justices  of  the  peace  for  Mid- 

eistrates  to       diesex,  to  make  and  issue  their  warrant  of  distress  against 

issae  a  dis-  ihg  goods  of  James  VeaU.  to  enforce  payment  of  a  poor- 
tres^-warrant  -        ,  .  ,  ^  o.     ^.,       •       i      -r.*  *  t         \  t^ 

to  enforce  the  rate  for  the  parishes  of  St.  Giles  in  the  fields  and  bu 

payment  of      George,  Bloomsbury,  in  respect  of  his  receipt  of  the  rent 

where  it  is        of  certain  houses. 

Sffrar!"       %  1  ^  Geo.  4,  cap.  x.  for  the  regulation  of  the  affairs  of 

rant  would  be  the  two  parishes,  a  vestry  was  reconstituted.  By  section  88, 
legal  (a\  and       ,,  .  • «  «       ■  -  i  -r 

the  rates  are     &11  r^^^s  were  to  be  paid  by  the  tenant  or  occupier;  and  if 

recoverable  jmy  tenant,  occupier,  or  any  other  person  made  liable  to 
mode  of  pro-  pay  any  rate,  should  refuse  or  neglect  to  pay  the  same  after 
^W'here  bv  ^®™®°^  made,  payment  of  the  rates  might  be  enforced  by 
a  local  act  for  distress.  By  section  92,  the  lessors,  landlords,  and  owners 
roentofapa-  ^^  ^'^  houses,  &c.,  the  yearly  assessment  or  valuation 
rish,  colkciort  whereof  should  be  less  than  SO/.,  or  which  should  be  let  at 
of  the  rents  of  i  •  i     .       ■  i  t  .  i  .  i,         , 

houses,  &c.       rents  which  should  become  payable  or  be  collected  at  any 

^}^y^^  J*  ^'  P®^'^^  shorter  than  quarterly,  and  in  certain  other  cases, 
yearly  auefs-  were  to  be  rated  and  pay  the  rates  in  respect  of  such 
Tion^e^T  '^^"®6®»  8cc.  By  section  93,  to  prevent  any  dispute  touch- 
respectively  ing  the  designation  of  lessors,  landlords,  or  owners  of 
than  30^ ''are  houses,  buildings,  &c.  intended  to  be  made  liable  to  the 
™*d« Jjl^ble  to  payment  of  any  rate,  the  persons  authorized  to  receive  or 
compellable  collect  the  rents  of  any  houses  from  the  tenants  or  occu- 

to  pa^  the         piers  thereof  were  to  be  deemed  and  taken  to  be  the  les- 

rates  m  re-        "^ 

spect  of  such     sors,  landlords,  or  owners  of  such  houses,  &c.  for  the  pur- 

;^6^'  that"  poses  of  that  act,  and  to  be  liable  to  be  rated,  and  to  be 
the  liability  of  compellable  to  pay  the  rates,  in  all  cases  in  which  either 

would  extend  lessors,  landlords,  or  owners,  were  by  that  act  made  liable 
only  to  cases 

in  which  the  reel,  and  net  the  assessed  value  of  the  hooses  ftsptctively,  &c  is 
under  30/L 

(a)  And  lee  Hex  v.  JuHieez  if  Buda,  t  Dowl.  &  Ryl.  689,  and  1  Bam.  &  Cressw.  485; 
UnderhiU  v.  ElUeombe,  Mad.  &  Younge,  450  ;  Fawc§U  v.  FotUit,  1  Mann.  U  Ryl.  102,  and 
7  Barn.  &  Cressw.  394 ;  Ret  v.  Jmiiees  pf  Bwh,  anl#,  vot  m,  66. 


HlLiUlY  TERM,  IV  WILL.  IV.  647 

to  be  rated  and  to  be  compelled  to  pay  sifcb  rates,  unless  i8S5. 
the  real  lessors,  landlords,  &c.  should  declare  themselfesi 
and  should  Toluntarily  pay  such  rates  as  aforesdd,  or  should 
he  distinctly  or  certainly  known  to  he  such  by  the  vestry- 
men. By  section  9^,. the  goods  of  all  persons  occopying 
any  houses,  &c.  liable  to  the  payment  of  the  rate,  wherever 
the  lessors,  landlords  or  owners  were,  by  that  act,  made 
liable  as  aforesaid,  were  to  be  Kable  to  be  distrained  upon 
for  any  rates  accruing  during  the  occupancy  of  such  persons 
respectively,  although  such  persons  were  not  rated  under 
that  act.  By  section  96,  m  default  of  payment  of  any  rate 
in  respect  of  any  houses  assessed  at  less  Aan  30/.,  8cc.  the 
aame  was  to  be  a  charge  upon  soch  houses,  and  might, 
after  fourteen  days'  notice,  be  recovered  from  the  kindlord 
or  owner  by  action  of  debt. 

A  rate  was  made  upon  Feaie  as  the  collector  of  the  rents 
of  fourteen  bouses  in  various  streets,  &e.  in  St.  Giles*s» 
which  houses  are  part  of  an  estate  eowsisting  of  150  bowses, 
called  Spencer's  estate.  Mr.  Spencew,  a  gentleman  residing 
in  Wales,  was  seised  in  fee  of  these  houses,  and  Veale  was 
the  collector  of  bis  rents.  One  of  the  vestrymen  wa»  a 
tenant  of  another  part  of  Mr.  iSpmcf/'s  estate,  and  was- 
aware  that  Mr.  Spencer  was  the  owner  of  the  150  houses, 
and  that  VeaU  was  only  hie  collector.  AU  the  houses  were 
assessed  at  less  than  30/.  a  yean  but  six  of  them  were  actu- 
ally let  for  upward»  of  40^  a  year.  Six  others  were  let  at 
renta  under  30/.,  but  the  rent  was  payable  quarterly,  the 
tenants  undertaking  to  pay  all  the  parochial  taxes.  Veale 
bad  paid  ov;er  to  Mr.  Spencer  all  the  rents- collected  byhinv. 
An  application  having  been  made  to  Messrs.  Hatl  and 
Dyer,  to  issue  their  warrants  to  enforce  the  payment,  by 
Veale,  of  the  rates  upon  the  said  houses,  they  refbsed  to 
do  9o. 

Sir  Jvhn  Campbell  now  shewed  carose.  The  Court  wiH 
not  compel  magistcates  to  issue  a  warrant  for  enforcing  the 
payment  of  rates,  if  there  be  another  mode  of  recovering 
them,  or  if  it  is  doubtful  whether  the  warrant  would  not  be 
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1835.  illegal.  The  warrant  here  would  be  illegal  on  two  grounds  :— 
First,  the  section  limits  the  liability  of  collectors  of  rents 
to  cases  in  which  the  yearly  assessment  or  valuation  is  less 
than  30/.,  and  to  certain  other  cases.  Some  of  the  houses 
in  question  are  let  for  more  than  SO/,  a  year,  and  therefore 
are  not,  it  is  submitted,  within  the  limits  of  the  clause,  not- 
withstanding that  the  amount  at  which  the  vestry  have 
thought  proper  to  assess  them  falls  short  of  that  sum. 
Secondly,  the  liability  of  the  collectors  of  rents  is  further 
limited,  by  section  93,  to  cases  in  which  the  landlord  is 
not  known  to  the  vestry.  In  this  case  the  landlord  must 
be  taken  to  have  been  known  to  the  vestry,  as  one  of  the 
vestrymen,  who  was  indeed  the  chairman  of  the  vestry, 
was  aware  that  these  houses  belonged  to  Mr.  Spencer,  and 
that  Veale  was  only  his  collector. 

There  is  in  this  case  another  mode  of  recovering  these 
rates.  By  section  96,  the  rate  is  to  be  a  charge  upon  the 
premises,  and  after  fourteen  days'  notice  may  be  recovered, 
by  action  of  debt,  from  the  landlord. 

Thesiger  and  Adolphus,  in  support  of  the  rule.  If  it 
appear  to  the  Court  that  these  rates  are  clearly  recoverable 
by  a  distress  warrant,  the  Court  will  put  the  law  in  motion, 
and  issue  a  mandamus.  By  section  88,  if  any  tenant,  oc- 
cupier, or  any  other  person  made  liable  to  pay  any  rate, 
shall  refuse  to  pay,  a  distress-warrant  may  be  issued.  It 
is  obvious,  from  the  language  of  this  section,  that  some 
other  person  besides  the  tenant  or  occupier  is  liable  to  be 
distrained  upon  for  these  rates.  By  section  9%  the  owner 
is  to  be  liable  where  the  yearly  assessment  or  valuation  is 
under  30/.  It  is  therefore  immaterial  what  the  rent  is. 
By  section  93,  the  collector  of  the  rents  of  such  properties 
is  to  be  treated  as  the  owner,  unless  the  owner  is  known  to 
the  vestry.  The  owner  in  this  case  was  unknown  to  the 
vestry,  notwithstanding  that  he  appears  to  have  been 
known  to  one  of  the  vestrymen.  Veale,  as  collector,  was 
consequently  liable  to  be  rated.     But  it  is  said  that  there  is 
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a  remedy  by  action  of  debt.  Is  that  an  exclusive  or  is  it  a  18S5. 
cumulative  remedy  i  The  93th  section  shews  that  it  was 
only  intended  as  one  of  several  cumulative  remedies,  as  it 
also  expressly  makes  the  goods  of  the  occupier  liable  to  be 
distrained  for  rates  which  have  become  due  during  his  oc- 
cupancy. Looking  at  the  several  clauses  of  this  act,  there 
can  be  no  doubt  but  that  a  distress  warrant  might  legally 
have  issued  against  Veale:  and  therefore  the  Court  will 
make  the  rule  absolute. 

Lord  Denman,C.J. — This  is  a  very  large  and  extra- 
ordinary power  that  is  given  to  the  parish,  to  call  on  col- 
lectors of  rents  for  the  payment  of  the  rates.  I  think  there 
may  be  very  good  sense  in  making  these  collectors,  who 
actually  have  the  profits  of  the  estates  in  their  hands,  liable 
to  pay  the  rates  to  the  parish :  but  before  the  Court  can 
compel  the  issuing  of  a  warrant  of  distress  on  the  goods  of 
the  party,  we  must  see  very  distinctly  indeed  that  the  act 
gives  that  authority.  I  confess  I  very  much  doubt,  upon 
all  the  points  in  this  case,  whether  that  authority  is  given. 
I  have  some  doubt  whether,  when  it  is  said  ''  assessed  at 
30/.,"  the  meaning  was  not  **  assessed  on  a  rent  of  SO/."  I 
have  some  doubt  upon  that,  though  perhaps  the  words  of 
the  statute  would  import  that  the  assesament  should  be  SO/.; 
yet  I  believe  it  is  very  common  to  consider  that  the  assess- 
ment ought  to  be  made  upon  the  true  rental,  so  that  such 
phrase  might  possibly  mean  that  (a).  The  parish  have,  in 
addition  to  the  remedy  by  distress,  a  power  of  suing  the 
owner  of  the  estate  wheresoever  he  may  be ;  and  it  is  pro- 
vided that  at  all  times  the  estate  shall  continue  charged 
with  the  payment  of  the  rates.  That  being  so,  I  think 
that  we  ought  not  to  compel  magistrates  to  issue  their 
warrant  of  distress  in  the  manner  prayed.     It  ought  to  be 

(a)  Otherwise  the  vestiy  would  is  frequentlj  below  the  real  value,) 

appear  to  have  che  power  (bj  alter-  of  bringing  whatever  houses  they 

iiig,oromittingtoalcer,the  nominal  thought  proper  within  the  provi- 

sundard  of  the  assessment,  which  sions  of  this  section  of  the  act. 
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1835.  veiy  distinctly  shewn  that  it  is  the  duty  of  the  magistrates 
to  issue  a  distress-warrant  before  we  call  upon  them  to 
expose  themselves  to  the  risk  of  an  action.  That  does  not 
appear  in  this  case*  I  think  therefore  the  magistrates  are 
quite  justified  in  having  refused  to  issue  this  warrant. 

LiTTLEDALE,  J. — This  rulc  should  be  cUschai^ed.  I 
think  that  this  Court  ought  not  to  call  upon  magistrates  to 
issue  a  distress-warrant,  unless  the  case  is  perfectly  clear, 
and  there  is  reason  to  suppose  that  the  magistrates  act 
from  some  kind  of  bias,  or  that  they  wilfully  withhold  the 
warrant.  We  are  bound  to  see  that  they  are  boni  fide  dis» 
charging  their  duty  in  refusing  the  warrant;  but  if  we  find 
the  magistrates  acting  bon&  fide,  a  very  strong  case  ought 
to  be  made  out  to  induce  this  Court  to  call  upon  them  to 
issue  a  warrant  which  may  subject  them  to  an  action, 
against  which  there  appears  to  be  no  indemnity; — more 
particularly  in  this  case,  for  there  is  another  remedy  given 
by  the  g6th  section. 

It  is  much  to  be  regretted  that  in  these  acts  of  parlia- 
ment, where  magistrates  are  called  upon  to  issue  warrants, 
there  is  not  a  clause  introduced  indemnifying  them  against 
action?*  when  they  issue  warrants  under  the  authority  of 
this  Court.  Were  such  a  clause  introduced,  the  magis- 
trates, yvhen  acting  under  the  authority  of  this  Court,  would 
run  no  risk,  and  the  Court  would  not  have  the  same  diffi- 
culty in  granting  a  mandamus. 

Williams,  J.*^We  ought  to  be  very  cautions  how  we 
interfere,  by  mandamus,  to  enforce  that  remedy  by  distress 
which,  it  is  very  clear,  might  not  only  place  the  magistrates 
in  a  difficulty,,  but  also  place  Mr.  Veuk  in  a  very  extraordi- 
nary potttion.  We  ought  very  clearly  to  see  that  the  case 
is  brought  within  the  provisions  of  the  act,  before  we  ven- 
ture to  interpose.  I  am  by  no  means  satisfied  that  we 
ought  not  to  have  some  more  distinct  statement  of  the  ab- 
sence .  of  knowledge,  by  the  vestry,  of  who  was  the  owner 
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of  this  properly.  If  I  were  left  to  conjeclurec  I  shouid  1^35. 
rather  say  that  the  vestry  were  not  id  ignorance  upon  this 
point.  Without  however  entering  further  upon  that  ques- 
tion, it  appears  to  me  that  there  is  another  remedy,  and  that 
we  should  not  be  shewing  a  due  regard  for  the  safety  of 
these  magistrates,  if  we  issued  this  mandamus. 

Rule  discharged. 

Sir  J^  CampbelL  then  applied  for  costs;    but  as  Mr.  Costs. 
Spencer^  pnd  not  th^e  magisitrates,  shewed  cause,  the  Court 
disch^rgf  d  the.  rule  mlhQiU  co$ts. 


Bowman  v.  Rostrow. 

C!OVENA^T.    The,  deckration  and  pleas  in  this  case  At  nisi  prius 

were  the  iiame,  mutatis  mutandis,  as  those  in  Bowman  v,  5^®  defendant 
'  '       ,  '  18  entitled  to 

Taylor  {a).     In  this  case  however  issue  was  taken,  whereas  produce  evi- 

in  that  the  plaintiff  had  demurred  to  the  pleas.  Mrt  of  a'pi!^ 

At  the  trial  before  Lord  Denman,  C.  J.,  the  plaintiff  put  upon  which 

in  the  deed  by  which  the  licence  to  use  the  patent  had  been  though  such  ' 

granted.    The  defendant  tendered  evidence  in  support  of  p'«»  ^  ^^ «» 

...  being  repug- 

his  pleas,  and  consequently  in  contradiction  of  the  allega-  nant  to  the 

tions  in  the  deed.    The  Urd  Chief  Justice  thought  the  jJ^iS^o^n 

evidence  inadmissible,  and  rejected  it.    The  plaintiff  had  a  the  record. 

verdict.     F.  PoUock  afterwards  obtained  a  rule  nisi  for  a  ^  declaration" 

new  trial,  on  the  ground  that  the  evidence  ought  to  have  i"  covenant, 

,  certain  recitals 

been  received*  in  the  deed  are 

set  out,  and 
the  defendant 
FoUett,  S.  G.  and  Tomhnsou,  now  shewed  cause.    In  pleads  in  de- 

Bowman  v.  Taylor  (a),  in  which  similar  pleas  to  a  similar  ^Si^fiStn^ 

declaration  were  demurred  to,  the  Court  held  the  pleas  such  recitals, 

bad  on  the  ground  that  the  defendant  was  estopped  to  deny  [l^j^enon such 

that  which  he  had  admitted  by  deed.     The  evidence  which  denial. 

(a)  Ante,  «64. 
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was  in  this  case  tendered  was  rightly  rejected,  for  this  was 
in  principle  an  attempt  by  a  tebaut  to  deny  his  landlord's 
title,  which  cannot  be  allowed;  Doe  d.  Ballen  v.  Milh  (a). 
If  these  pleas  are  clearly  bad  on  demurrer,  as  the  Court 
unanimously  held  in  Bowman  v.  Taylor^  evidence  oflFered 
in  support  of  them  at  the  trial  ought  not  to  be  received. 
If  the  evidence  had  been  received,  and  the  verdict  had  been 
found  for  the  defendant,  the  plaintiflf  would  bave  been  enti- 
tled to  judgment  non  obstante  veredicto.  It  is  the  under- 
stood practice,  that  in  the  cases  of  landlord  and  tenant, 
where  there  is  a  general  declaration  and  a  general  issue, 
the  Court  and  jury  are  as  much  estopped  from  receiviog 
evidence  to  deny  the  landlord's  title,  as  the  defendant  is 
estopped  from  denying  it  in  pleading.  [Patteson,  J.  I  quite 
admit  that  to  be  so  in  the  case  of  the  general  issue  pleaded, 
because  that  does  not  put  in  issue  the  landlord's  title.  But 
are  you  aware  of  any  case  in  which  it  has  been  held  that  a 
judge  at  nisi  prius  has  a  right  to  reject  clear  evidence  in 
support  of  a  plea  upon  which  a  specific  issue  is  raised?] 
No  such  case  can  be  pointed  out. 


Pollockf  A.  G.  contrs^,  was  stopped  by  the  Court. 

Lord  Denman,  C.J. — I  certainly  think  that  the  defend- 
ant is  clearly  entitled  to  a  new  trial.  The  evidence  tendered 
was  clearly  applicable  to  the  issues,  and  ought  to  have  been 
received. 

Rule  absolute. 

FoUett,  S.  G.,  applied  for  leave  to  amend  his  plea. 

Pollocky  A.  G.,  consented,  on  condition  that  both  parties 
should  have  leave  to  amend. 


Per  Curiam — Leave  for  either  party  to  amend  without 
costs. 

(«)  Ante,  85. 
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Doe  j.  Marshall  t;.  Rob* 

JmIILNER,  on  22d  January,  moved  for  judgment  against  Where  a  de- 

the  casual  gector.    His  affidavit  stated,  that  a  copy  of  the  claradou  in 

•',  '  ■^•^  ejectmeat  m 

•dedaration  in  ejectment  had  been,  on  the  10th  January,  served  upon 

left  with  the  son  of  the  tenant  in  possession,  at  the  house  lena'n  "in  po^ 

«f  the  latter.     On  the  12th  (a),  the  deponent  saw  the  tenant  session  before 

io  possession  himself,  when  he  said  that  he  had  seen  the  ^f  ^^^^  ^^ 

declaration,  but  without  specifying  when  he  had  seen  it.         ^  ^^^^ 

alterwards 
acknowledges 

PerCcRiAM—  Rule  refused.      ^K**®*^^^ 

received  the 

declaration, 

(a)  The  fint  day  of  the  term,  the  1 1th  having  fallen  on  a  Sunday.       fetoTnVil*^' 

not  sufficient 
to  entitle  th<;  plaintiff  to  a  rule  Ibr  judgment  against  the  casual  ejector,  unless  it  appear 
thereby  that  the  declaration  came  to  the  hands  of  the  tenant  before  the  first  day  of  term. 


The  King  v.  The  Inhabitants  of  Fakenham. 

An  order  of  justices,  whereby  Stephen  Carter,  and  wife,  4-^  appren- 
were  removed  from  the  hamlet  of  Heigham,  in  Norwich,  who  was  a  tin- 
to  the  parish  of  Fakenham,  in   Norfolk,  was  confirmed,  ||^"te«  of  a 
subject  to  the  following  case :  charitable 

In  order  to  prove  a  settlement  in  Fakenham,  the  respond-  premmm  paid 

ents  produced  the  will  of  John  Norman,  dated  IQth  Febru-  out  of  that 
••It  •  t  1-1         fund.    A. 

ary,  17x0,  whereby  certam  real  estates  were  devised  to  serves  JB.  S^ 

trustees  and  their  heirs,  upon  trust,  (at  certain  intervals  y??"» ''***°»  ■' 

At  9  re(|uest, 

after  testator's  death,)  to  put  to  school,  and  at  the  age  of  B.  verbally, 
fifteen  to  bind  out  apprentice  to  some  trade,  a  son  of  some  J^^  klfioWledeo 
one  of  bis  or  his  first  wife's  relations,    until  the  whole  of  the  trustees, 
number  of  boys  together  in  being,  that  should  be  thus  put  ^^  ^y^^w  ^^^ 

the  remainder 
of  his  time  with  C,  a  plumber,  and  agrees  "  to  give  to  C.  6/.  as  part  of  the  15/.,  paid  ai 
a  premium  on  the  binding  of  A.,  for  taking  him:** — Held,  that  the  6L  was  a  valuable 
consideration  paid  to  C.  **  otker  than  .what  was  givt*n  by  any  parish  or  township,  or 
any  public  charity,^  and  that,  therefore,  the  transfer  of  id.  to  C.  was  void  for  want  of 
Ik  Uamped  assignuient,  under  55  Geo.  S,  c.  184,  Schedule  I.,  Apprenticahip^ 

VOL.  IV.  O  O 
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I8S5.        to  nchool  and  provickd  for,  should  smount  to  thirtjrtf    And 
"^^^^      the  testator  directed*  that  at  often  as  there  should  be  a 
i;,  deficiency  of  \he  descendants    of  his  or  bis  first  wife's 

Inhabitants  of  rthttons^  the  trustees  should  pat  toi  school  and  place  «at 
apprentice  a  sob  or  eons  of  soahe  tufaabilant  or  iohahilante 
of  Beer  Street  Ward,  or  Upper  Goassfopd  W.ard»  in  Noiv 
wicbk  or  of  the  parish  of  Cattoe»  in  Norfolh^  and  iha  te»> 
tator  directed,  that  at  the  end  of  mtj  jtars  after  Us  <i»- 
ctMCp  the  aundber  of  boys  should  be  incieesed  by  t««v 
threei  or  fbar»  in  a  year,  until  it  reeohed  IW  of  bit  w  his 
said  first  wife's  descendants,  if  they  could  be  known  or 
made  out  by  his  trustees ;  and  if  not,  of  such  others  as 
aforesaid,  out  of  Beer  Street  or  Conisford  Wards|  and  Cat- 
ton,  if  enongh  were  there  to  be  had;  if  not,  oot  of  the 
neighbouring  parishes  in  Norwicbi  at  the  discretion  of  his 
trustees, — such  children  of  strangers  to  be  chiefiy  of  anch 
parents  as  bad  been  reduced  by  losses,  and  had  paid  te 
church  and  poor. 

An  indenture  of  apprenticeship,  dated  1st  February,  I  SSI, 
not  stamped,  was  then  produced,  by  which  the  pauper, 
with  his  fisth^^  consent,  bound  himself  apprentice  la  H. 
VtMcmt,  of  Norwich,  tinman,  to  learn  bis  art,  for  seiren 
years,  at  a  preminm  of  \5l^  stated  in  the  indenture  tebe 
paid  to  the  master  fa^  George  Jf orse,  the  treasurer  appointed 
according  to  the  will  of  Narmun,  far  the  |surposeef  ann»» 
ally  binding  out  poor  children  apprentices;  and  KknismI 
covenanted  with  the  pauper  and  ibia  father  and  Motee,  to 
toach  the  pauper  the  art  or  myatery  of  a  tuMnan*  and  to  pi^ 
the  fatlMr  ds»  a  week  for  the  first  jpar,  and  an  additienal 
shilling  a  week  during  each  succeeding  year  of  his  appren* 
ticesbtp.  The  indenture  was  esecutad  .I9  f^m^anl^  tk^ 
pauper,  and  Moree.  Tbe  pauper  was  bound  outte  Ike  a^ 
of  a  relation  of  Norman,  or  his  first  wife.  The  premiuai 
was  paid  out  of  tbe  rents  of  the  trust  estates,  and  the  in- 
denture w&s  prepared  by  the  clerk  to  the  charity,  and  paid 
for  by  the  charity.  There  never  had  been  a  deficiency  of 
the  sons  of  such  relations,  and  no  stranger  had  had  the 
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^Mefit  of  tbe  bsqnett.    The  faiipM-  weimei  Vunem  in        199S». 
jNormdi»  under  tliic  indciitiive^  f(Mr  almit  tbMe  yitan  and  a     ^^^V 
hail^  whctt,  at  tlit  requast  of  tke  pauper^  («bo  was  «till  «. 

a  aMDor;)  Vmunt  loaaaealcd  tiiat  ibe  ahouM  serve  the  j»-  ^[j^^|^x. 
maiadar  of  bia  time  wilk  hit  (die  paoper'a)  brother,  in  Ids 
Imde  of  plambcr  and  gkaier,  and  agi«ed  to  give  to  the 
brother  fiL,  lu  paH  of  tke  Id/,  paid  at  a  premum  on  £he 
Mwdfcig  ^iAe  apprtatkXf  for  taking  bin.  In  porauaoee  4»f 
tlua  agreaoieaty  Vincent  Mtarned  to  the  paaper  6^^  o»  paift 
^Jtht  prmmum  reeeioBd  wiih  Urn,  For  Ihia  sum  the  pasper 
jMXoamted  adtb  bis  brother^  There  was  no  agreement  in 
writing  between  the  first  and  second  masters,  or  between 
dbe  paoper  and  bis  second  master.  The  pauper  served  his 
iirotiier  two  years,  and  vitas  taaght  by  him  the  trade  of  a 
fJumber  and  glaaier,  and  dnriag  thatitime  slept  in  Faken- 
ham.  Kcbther  the  trustees  aader  ItfbraHitt'S  will,  nor  dm 
^easiiteff,  were  parties  to  tbe^agKem^t  with  the  pnaper'a 
lirother* 

Thecomael  for  the  appdlants  olgected  to  the  indenture's 
being  received  in  evidence,  for  want  of  a  stamps  bnt  the 
Court  received  >it  and  confirmed  the  orders  of  aenoval. 

If  this  Cenrt  sbdl  be  of  opinion  that  tbe  indenture  eei- 
qnired  a  aMap,  either  originally  or  uponthe  panper's  going 
to  serve  }his  brother/««^r  that  the  service  with  tbe.brodwr 
wna  inaafficient  to  «onfer  a  aaltlement,  rither  on  tbe  giioiwd 
that  the  trade  of  the  bc)ortber  mas  diCeveat  from  thai  of  his 
firat.nmster,  or  thtft  neilher  of  the  taisteas  nor  the  taeasurer 
were  parties  to  the  agseemeMtbeAwean  his  anaatar  aaid  bto- 
thar^dte'order  j»  to  be  qMdmd^H^tberwiae4obe0onfiDmed» 

jliaUn^  in  support  of  the  order  of  sessions.  If  this  waa 
•^public  charity,  the  indeotare  did  oot  reqaioa  a>staaqi(a).. 

(a)  55  Geo.  3,  c.  184,  Scbedqle,  menu  for  pltciDg  oat  poor  dti\r, 

Part  L   title    '^  Apprenticeship."  dren  appreoticee,  hj  or  at  tbe  sole 

*'  Exemptions  from  the  preceding  charge  of  any  perish  or  township, 

and  all  other  stamp  duty.*^  or  ^  or  af  the  $ole  charge  <f  any 

^Indentures,  or  other  instru-  jmbUc  charity;  or  pursuant  to  the 
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This  was  a  public  charity,  as  the  bequest  was  of  a  pemuk 
Dent  nature,  and  extended  to  a  clan  of  persons ;  Uex  t.  SL 
Mailkew\  Bethnal  Green  (a),  Rex  v.  Clifton^pon-JyuM- 
more{b).  The  object  of  the  exemption  in  the  stamp  act, 
was  to  encourage  institutions  useful  and  beneficial  to  the 
public.  The  devise  not  only  provides  for  the  descendants 
of  the  testator  and  of  his  first  wife,  but  likewise  for  tlie 
inhabitants  of  the  surrounding  district.  The  cbarity  there- 
fore is  for  the  benefit  of  the  public.  This  is  not  like  the 
case  of  a  devise  to  individuals  by  name.  If  this  is  not  a 
public  charity,  neither  is  the  charity  of  William  of  Wyke- 
bam. 

II.  It  is  said,  on  the  other  side,  that  even  assumtng  this 
to  be  a  public  charity,  a  stamp  on  the  assignment  was  neces- 
sary. No  such  stamp  was  requisite.  It  cannot  be  said 
that  the  6/.  paid  to  the  brother,  was  **  a  valuable  conside- 
ration given  to  the  dew  master,  other  than  what  may  have 
been  given  by  any  public  charity ,'*  and  therefore  the  assign- 
ment is  within  the  express  words  of  the  exemption  in  the 
Stamp  Act. 

III.  Another  objection  is,  that  the  apprentice  could  not 
be  assigned  without  the  participation  of  the  trustees.  The 
concurrence  of  the  trustees  to  the  assignment  was  not 
necessary,  as  their  duty  is  only  to  supply  the  money  for 
the  premium  to  be  paid  to  the  master,  and  as  soon  aa  they 
have  paid  the  money  their  duty  is  at  an  end.  If  the  marnej 
is  provided  by  them,  it  appears  not  to  be  necessary,  to  bnng 
the  case  within  the  exemption  clause  of  the  Stamp  Act, 
that  the  trustees  of  the  charity  should  have  executed  eveu 
the  original  indenture;  Rex  v.  Quainton{c). 


act  of  the  3$d  year  of  his  mnjestjf's 
reign,  for  the  farther  regohition  of 
parish  apprentices : 

And  all  osstgnmen/f  of  such  poor 
apprentices,  provided  there  shall 
be  no  such  valuable  consideration 
as    aforesaid,    given  to  the  new 


master  or  mistress,  other  tbt» 
what  may  have  been  or  shall  be 
given  by  any  parish  or  township* 
or  bjf  any  public  charity,** 

(a)  Burr.  S.  C.  574. 

(6)  Ibid..69r. 

(c)  %  Maule  &  Selw.  338. 
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Ws   It  will  be  contended  tbat  the  service  under  (he        i8S5. 
«econd  master  was  not  consistent  with  the  indenture.    The     ,^^^*^ 
difference  of  trades  is  not  of  itself  a  sufficient  objection;  „^ 

Hex  V.  Louihia),  Rex  v.  Banburyib).  ^*1k^i^ 

Fourth  poiDt: 

Siggs  Andrews,  contrd.  I.  This  is  a  private^  and  not  a  Constnictive 
fuUk  charitj.  At  all  events  the  charity  was  of  a  private  p-  .  •  . 
nature  at  the  tifne  when  this  indenture  was  executed,  for 
then  no  one  had  bad  the  benefit  of  it^  except  the  descend- 
ants of  the  testator  or  of  his  first  wife.  It  is  laid  down  in 
NoUm's  Poor  Z«i09(c),  that  the  criterion  of  h  public  charity 
is,  that  the  object  of  the  charity  should  be  general,  without 
having  any  particular  individuals  in  contemplation  at  the 
time  it  i^  created.  [Lord  Denman,  C.  J.  It  not  this  very 
like  Founders^'kinf]  That  would  be  the  same  case,  idem 
per  idem.  As  this  is  not  a  binding  out  under  the  lattet 
clause  of  the  will,  the  question  must  be  considered  as  if 
the  devise  were  for  the  exclusive  benefit  of  the  descendants. 
Surely,  in  that  case,  the  object  of  the  charitable  bequest 
would  be  of  a  private  nature.  In  Rex  v.  St.  Matthew\ 
Beihnal  Green  (d),  the  objects  of  the  charity  were — ^all  poor 
children  brought  up  at  the  charity  school  of  the  parish. 
Here,  the  objects  are  the  descendants  of  two  individuals. 
Whether  a  charity  is  public  or  private,  depends  not  upon 
its  permanency,  but  upon  its  being  or  not  being  an 
institution  far  the  ben^  of  the  public.  An  indenture  is 
exempted  from  the  payment  of  duty  to  the  public,  where 
the  premium  is  paid  out  of  a  charitable  fund  of  a  public 
nature,  because  the  public  have  the  benefit  of  the  premium* 

11.  The  assignment  required  a  stamp.     It  cannot  be  Second  poioti 
said  that  this  6L  was  paid  by  the  trtatees.    It  was  a  valu- 
able consideration  paid  by  the  first  master  to  the  new 
master,  to  change  the  relation  between  himself  and  the 
apprentice.     It  was  in  the  nature  of  a  new  binding  out,  at 

(a)  e  Mmui.  &  Ryl.  S78 ;  8.  C.         (c)  P.  536,  401  edition. 
8  Barn.  &  Cressw.  347.  (d)  Ban.  S.  C*  574. 

(h)  3  Boni.  &  Adol.  706. 
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tn$.       iIm  tapeme  of  the  fiMt  nMtar.    The  CrmCeet  had  no  par- 
^^^^^^      ikipatioD  in  it.    (Tbo  Cottit  caHed  apon  Austm  to  answcf 
«.  tins  objection.) 

FAMtmuAUm 

Austin.    It  is  expressly  found  that  the  6/.  was  agreed  to 

be  given  to  the  new  master  for  taking  the  pauper,  "as part 

oftht  16/.  paid  as  a  premium  on  the  binding  of  the  apprea* 

tioe,**  and  that  the  GL  was  returned  by  Vineemt  to  the  pauper 

"at  paif  o^the  premium  which  he  had  received  with  him.* 

[Lord  Denmoiif  C.  J.  I  think  the  meaning  of  the  express 

•ion  in  the  case,  that  the  first  master  agreed  to  give  to  the 

brother  OL  as  part  of  the  i^L^  paid  as  a  premium  on  the 

bibding  of  the  apprentice,  as>  that  it  was  calculated  that  6L 

would  be  zfair  proportion  of  the  15/.    It  couU  not  be 

intended  that  the  6/.  was  part  of  the  identical  15/.]     The 

words  are,  6/.  as  part  of  the  15/. 

Lord  DbnbcaNi  C.  J^^-^In  this  case,  it  was  the  oU  maUn 
that  paid  the  new»  The  statement  in  the  case,  that  the 
6/.  was  paid  a»  pari  of  the  old  consideration,  paid  out  of 
the  charitable  fond,  must  be  construed  consistently  wiA 
the  facts  of  the  case.  It  must  be  taken  to  mean  that  the 
6/»  was  considered  M,fair  proportion  o(  what  the  original 
money  was, — not  that  it  was  a  part  of  the  original  money. 

LriTLtDAL^t  J. — The  object  of  the  will  was,  that  every 
diing  relating  to  the  apprenticeship  shottid  remain  in  the 
hands  of  the  trustees.  A  new  acrangement  was  made,  both 
as  to  the  service  add  premium,  to  which  the  trustees  were 
no  parties.  Whatever  exemption,  therefore,  belonged  to 
the  transaction  originally,  it  was  taken  away  when  the 
master  stood  by  himself,  and  a  transfer  took  place  with 
which  the  charity  had  nothing  to  do. 

Williams,  J.  concurred. 

Order  quashed. 


18S5. 

Assumpsit  for  goods  sold  ^^4  d^Uv^red.     Ple«:  upp  ^  the  wife  of 
af|iuq\psiu.    TbU  c^e  w^^k  triei)  |t)efQrf  ^be  ^Il4eJ^9lleri|f  of  B.,  ordeis 
Middlf)%eK»  in  Mi^t^a^lmf^  vac^Jiwa^  wh^P  rt«  fqllowiflg  f^qt^  STinf t?  thS 
S\ppW^  :-n-i  hoa»e  ?f  -D-> 

Tbe  plaii^^ff  if  ap  iipt^pf^er^r  w  B«rn^fihaU^t,  and  the  j/g.  c.  on 
d«C?ii(^nt  ^  gftpd^iB^D  M^iira  a  i|itH^tioR  v^  (^(lelftpa  Hot'  ^*  J|^^"^ 
pil^li  smd^r^idiiig  ^n  JPig^ipo,  and  B.  ac-' 

^  fe  Q^totiflr,  4833,  tbp  y^ifi^  of  ih^  defendant,  ^cc,omf^r  fo^'lhe'priJe, 
Qi^  bj  h^r  9istpr»  palled  on  tbe  plaintiff,  ai^d  aft^r  rdipfi^  which  be  pays 
smtipg  b^ra^lf  to  \^  thc^  vjifi^  of  th«  4«fe(ida»t,  ^taM  tljat  sbp  A^Thc^Ume'  of 
iftsbe^  to  hav^  4am^  gflodiA  vbicb  sb^  ^pecified^,  ^ent  to  W>ng  *«  *>>ll 
Aer.  mother^s  in  King-street,  C^minercial-roail,  wd  tbM  b§r  goods  of  C.  to 
hoabiMid  wpmW  pv  fp"^  *^«*    Tbe  pl^intjff  019  the  fp||pw-  J^JJ^^^  f^^ 
ing  dv  ^^W  ('^^  defendapl  on  the  subyecl,  but.  what  passed  himself.    J. 
between  them  did  not  appear.    Th«i  gpod;^  v^ere  fent  to  o^^era  otbe/ 
King-street  as,ordered»  and  the  defendant  accepted  a  bill  goods  of  C.  to 
for  tb#  amoiJint*    Tbe  bill  beconiing  due  in  May,  I834,  fore  to  the 
waa  p*i4  by  tb«  def^ndwt,  ^bo  ot  that  p^cm ipp  prd«r«l  Jj*^"jJ^  ^^^• 

an  n^ticle  of  tb^  p^inU^'  fpr  hunatlf,  the  pri^p  of  ^h\gh  there' was  evi- 
was  I/.  4*,  Tbis  Micl^  w«^s  furjiUbed  by  the  pUinliff,  «im}  J^"^^^;  ^^^^^^f^ 
the  priG^  was  tf^ifered  by  the  defepujaat  b^fpre  the  trial>  having  so  con- 
and  wa«  sMbscquently  paid  into  Cpurt.  Jlf^  ^  ^ 

|q  Jiwei  18^4*  tbd  defendant's  wijk,  accpi|ip^i)ied  aa  h«-  ^  %**K*d* 
fore  by  b«r  sislpr^  ^ain  called  at  tbe  shop  of  the  plaintiff,  p/s  autho- 
and  Pider<?d  aomp  more,  gppds  tp  the  amiount  of  about  UA  2,e  w!Jlf^ 
iQ  tb^  defftoda^Va  nam^y  ^o  be  aent  to  tb^  bouse  of  her  tioned  goods. 
nuHhe^f  ihen  re^niing  in  B^r^eft-placep    Tbe  gpods  w^re 
flfOt  by  ti^  plaintifif^  a^d  it  wm  to  rcfcoyer  the  yalue  of 
tb/m^  Vhd  pf  tbe,arti^lefi|nvab.ed  to  the  d^fi^dapt,  tb^it  ^bia 
aptiop  wa9  brought. 

M  tbe  times  wban  theae  transactions  tppk  place,  tbe 
defendant  and  his  wife  were  Uvii^  together  in  barpiopy,  but 
IB  Octpb^a  }934>  the  defendant  turned  his  wife  out  of  hia 
bouse  for  some  alleged  misconduct,  and  at  the  end  of  No- 
vember served  the  plaintiff  with  a  written  notice,  dated 
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1885.        November  2£cl,  in  which  he  slated  that  hk  wife  had  left 
^^^^''^      him,  and  that  all  persons  setting,  op  lending  to  her»  or  tfual» 
9,  ing  her,  would  do  so  at  their  own  peril,  for  that  he  would 

Lymk,       qqj  |jg  accountable  to  them. 

The  defendant  denied  his  liability  beyond*  the  1/.  As,* 
which  he  had  paid  into  Court;  and  he  coateadedtfial  the 
above  evidence  was  not  proof  of  agency*  The  tiftder'*sheriflF 
left  it  to  the  jury  to*  say  whether  the  defendant  had  eo 
conducted  himself  as  to  lead  the  plamtiff  to  bdieve* 
that  his  wife  had  his  authority^  to  order  the  goods  in  qoes*- 
tion ;  and  he  told  them,  that  if  the  defendant  had  so  oem 
ducted  himself,  he  was  in  point  of  law  liable^  notwithstaad* 
ing  that  he  might  not  in  point  of  fact  have  authorized  her 
to  do  so.  The  jury,  under  this  direction,  found  a  verdict 
for  the  price  of  the  goods^  12L  7s- 

Godson,  in  the  early  part  of  this  term,  obtained  a  raie- 
nisi  for  a  new  trial,  on  the  ground  of  misdirection;  and  on* 
the  last  day  of  the  term. 

Gunning  shewed  cause.  The  direction  of  the  under* 
sheriff  was  quite  correct.  It  is  not  necessary  in  cases  of 
this  sort  that  direct  evidence  of  authority  in  the  particular 
transaction  should  be  given.  Id  Todd  v.  Robuison{a)  it 
appeared  that  the  defendant,  a  tradesman  in  Yorkshire^  had- 
in  several  instances  employed  one  Womac,  who  resided  nr 
London,  as  his  agent)  to  order  goods  to  be  sent  tohim  by 
the  plaintiffs  (wholesale  dealers  in  London)  on  credit** 
Six  parcels  so  ordered  were  received  and  paid  for  by  the* 
defendant.  Womac  afterwards,  in  the  defendant's  name- 
but  without  his  authority,  ordered  other  goods  of  the  plain- 
tiffs to  be  sent  by  the  usual  conveyance,  and  intercepted 
them  for  his  own  use.  The  action  being  brought  to  reco- 
ver the  price,  the  defendant  denied  his  liability,  but  under* 
the  direction  of  Abbott,  C*  3.  the  plaintiff  had  a  verditt. 
His  lordship's  language,  in  addressing  the  jury,  was  as  fol-' 
lews: — "The  liability  of  the  defendant  depends  on  the- 
(a)  Ryan  &  Moody,  N:  P.  C.  2  If. 
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quasttofl^  wbetbcr  the  defendant  has  by  his  own  acta  at  18S0» 
€0Ddnct  constituted  Wamae  his  general  agent  to  order 
gooda»  The  authority  aetually  given  in  each  particular  m^  '  '"i^' 
stance  to  Womac,  can  (may)  only  be  known  to  the  defendant'  ^*^ 
liimself  (and  W&matJ.  The  plaintiffs  can  only  look  to  the 
iigfpemwites  i»M  ont  by  him;  mnd  it  is  for  you  to  say  whe- 
dier  the  deimdant,  by  bis  own  act  and  conduct,  had  in^ 
dnced  the  plaintift  to  beliere  that  Wotnac  was  his  agent 
far  the  purpose  of  ordering  these  goods.  If  you  think  he 
basso  autboriaed  the  plaintiffs  to  treat  Womac  as  his  agent, 
tbm  the  defendant  is  answerable,  notwithstandmg  he  may 
ID  this  particular  instance  have  given  Wamae  no  such  io^ 
stmctions."  In  Gihnan  v.  Ro(nmon{a)j  in  which  the  same 
question  arose  upon  a  similar  state  of  facts,  to  an  action 
brought  by  another  party  against  the  same  defendant, 
JBM,  C.  J.  rated  in  the  same  way  as  Abbott^  C.  J.  in  the 
IsBt-mentioned  case* 

The  language  used  by  the  under-sheriff  in  this  case 
was  in  effect  the  same  as  that  of  Abbott,  C.J.  in  Todd 
V.  Eobinmn.  Nealv.  Ermng{b).  A  wife  may  be  pre- 
sumed to  be  servant  or  agent  to  her  husband,  as  well  as 
any  other  person.  It  was  not  objected  at  the  trial  that 
there  vras  no  case  to  go  to  the  jury,  nor  was  there  any 
motion  for  a  nonsuit,  and  the  amount  of  the  verdict  is  such 
that  the  Court  will  not  grant  a  new  trial,  on  the  ground  that 
the  verdict  is  against  the  evidence.  [Lord  Denntan,  C.  J. 
We  certainly  should  not  interfere  on  that  ground.  The  only 
question  must  b^,  whether  there  was  any  evidence  to  go  to 
the  jnry.] 

Godton,  contri.  ^  From  what  is  said  in  1  Starkie  on  £91- 
denee{c)f  and  the  cases  there  referred  to,  it  would  appear 
that  authority  in  one  person  to  order  goods  for  another  on 
credit,  is  not  to  be  inferred  from  the  adoption  of  a  single 
order,  but  firom  genera/ employment, — from  habit, — ^and  from 

(a)  Ryan  &  Moody,  N.  P.  C.         (6)  1  Esp.  N.  P.  C.  61. 
12S6.  (c)  Second  edition,  p.  33. 
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laMU  tbe  course  of  dealing.  Here  there  is  but  a  liiigle  bstuwe 
an  which  the  flefendeot  adopted  ibe  act  of  his  wife»  and 
T'"      ^10*  it  is  submitted,  was  nqt  ayidenee  proper  to  be  left  Iq 

Ltvk.  (|,q  j^^y  1^1  iiii^  II  '^  ^  strong  eircumstaQce  also  here, 
that  the  goods  were  ordered  to  be  sent  to  the  bouse  of  a 
third  party,  not  of  the  dafendaqt.  The  notice  given  bj  the 
defendant  in  November,  18M»  not  to  trust  his  wifs^  was 
not  evidence  of  a  previous  authority  to  order  goods  other 
than  necessaries,  though  it  appeared  to  be  considered  such 
at  the  trial.  The  question  was,  whether  there  was  evi« 
dence  of  agency  at  the  time  of  giving  the  order.  There  was 
no  evidence  whatever  of  any  conduct  on  the  part  of  the 
defendant  to  lead  the  plaintiff  to  suppose  that  be  might 
trust  the  wife  on  the  occasion  of  the  seeond  order* 

LQrdDBff9iAN,C.J**^The  defendant's  oonoad  ahonU 
have  insisted  on  his  right  to  a  nonsuit,  and  then  the  i|nea» 
tion  would  have  come  more  property  before  us.  I  Ihiok, 
however,  that  there  was  evidence  of  somo  ciiteoasetaMas 
bearing  upon  the  question  of  ageacy»  which  were  more  fit 
for  tbe  jury  than  for  the  undernihcriff. 


The  other  Judges  concurred. 


Rule  discbargod  (e). 


(a)  As  totbaevideaoe  of  asasat  Eipimme,  lC«r.&P»y,9$6,jKX^s 

which  shall  render  the  husband  Seaton  v.   Benedict,  ^   Bing.  S3, 

liable  for  the  price  of  goods  or-  and  9  Moore  &  Pay.  66;  HufUf. 

dered  b^  the  wife,  see  Montague  De  Bbquiere,  5  Bing.  550,  and 

w,  Benedict  (Benedick),  S  BtLtn. hi  S  Bfoore  ft  Pay.  108;  Ci^fMw. 

Cress.  631;  Montague  v.  Baron,  Laton,  Mood.  St  Malk.  101,  and 

5  DowL  &  Rjfl.  53S;  Mantoifue  v.  3  Car.  &  Pay.  XS. 
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More  A  V  v.  Hicks.  ~"^ 

Indebitatus  assumpsit.    The  particulars  of  demand  In  an  affidavit 

-  „  to  ground  a 

wore  as  follows :—  motion  to  de- 

£     t.     d.  prive  a  plaintiff 

Attendance  to  instract  in  drawing     •     1«  12    0  of  his  costs,  on 

the  ground  that 
Miniatnre  portrait  delivered    ...      5     5    0  the  subject- 
Drawing  materials     0    4     0  matter  of  the 

^ action  was 

'"'  "  "   "    "  cognizable  in  a 

18      1     0  certain  Coort 

Reorivedataundrytime.".    ...      4  19    6         °;S?enTfhat 

the  defendant 


13      1      6  re«w/esata 

35SS85aE5B5        -    place  within 

Ple«:  set^  fiir  hoa«l,  tu.  J.V^?^*- 

The  jury  found  that  9J.  fii*  instead  of  12/.  1S«*  was  sn&  Court  of  Re- 
GStat  for  the  inatmclioo  an  drawing,  and,  deducting  Ibe  suoinglthat^he 
mmmy  paid,  {il.  I9»,6d)  returned  a  Terdictfor  the  plaintiff  ''^'^'^^^ 
fer  St  1  ii.  6d.    The  money  (4/.  19s«  ^*)  paid  on  account^  tUm  Svughi,  is 
wna  paid  iMfera  the  miftitttare  portrait  mentioned  in  the  '°'^^"^hat 
partitivlar  faiMl  been  completed.    By  Uie  Blackheatb  Conrt  an  action  may 
of  Requests  Act(a),  the  jurisdiction  of  the  Court  is  not  to  b^t^t  for^e 
extend  to  ^'  any  debt  for  any  sum,  being  the  balance  of  an  balance  of  an 
aceoHi^  on  denand,  originally  exceeding  5<,''  ^^T^ed- 

tttg  stf  where 

•»^«        •      •         .     •      1  1       •  •   i.  ^«  aggregate 

PMt  bavmg  obtamed  a  rule  msi  for  entenng  a  sugges-  amount  of  the 

tion  on  the  record  for  the  purpose  of  depriving  the  plaintiff  '^t"l^'  ^ 

of  his  costs,  upon  an  affidavit  stating  the  above  facts^  and  lance  arose 

also  that  the  defendaat  rmdes  at  Lewishan,  within  the  ju-  tbo^h'<^  n^* 

risdiction  of  the  Blackheatb  Court  of  Requests,  one  time  was 

^  5L  due. 

Theobald  now  shewed  cause.  I.  This  action  was 
brought  to  recover  the  balance  of  an  account,  and  is  clearly 
within  the  exception  in  the  act.  Fountain  v.  Youf^{b) 
arose  on  the  Southwark  Court  of  Requests  Act  (c),  which 
contains  an  exception  similar  in  its  terms,  and  shews  that 

(a)  47  Geo,  3,  sees.  1,  cap.  i?.  (c)  46  Geo,  3,  cap.  lixivii. 

(6)  1  Tannt.  60. 
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laser.        the  plaintiiTs  demand  is  to  be  considered  as  the  balance  of 
^•^^^^      an  account  originally  exceeding  5L 

9^  IL  Before  the  defendant  can  claim  the  privilege  of  the 

Hicks.  act,  he  must  shew  that  he  was  resident  within  the  jurisdic- 
tion of  the  Court  at  the  time  when  the  action  was  brought 
All  that  the  affidavit  shews  is  that  be  now  resides  at  Lewis- 
ham,  within  the  jurisdiction.    That  is  not  sofficieiit. 

Plait  in  support  of  the  rule.  This  was  not  tli9  case  of 
a  balance  but  of  set-off'.  IQUeridget  J.  referred  to  Clarki, 
Askew  (a)  ]  The  plaintiff's  demand  never  amounted  to  more 
than  5/.«  inasmuch  as  the  payments  were  made  before  his 
right  of  action  in  respect  of  the  portrait  accrued,  and  the 
jury  have  found,  specially,  that  2/.  9s.  wa»  all  that  t^ 
plaintiff  was  entitled  to  for  tuition  in  drawing.  lUttk' 
dale,  J.  Suppose  a  party  sells  successive  parcels  of  goods, 
and  there  are  various  payments  of  cash  from  time  ta.bnie^ 
would  not  the  difference  be  the  balance  of  an  aecount{b)f 
ColeridgetJ.  In  Fountain  v.  Young  (e),  the  affidavit  states 
<hat  the  defendant,  at  the  time  of  commencing  the  adtrn^ 
was  and  still  is  resident  within  the  jnrisdiclioii.] 

Lord  Den  MAN,  C.  J.— 'We  think  the  affidavit  insnflH 
cient. 

Rule  discharged,  without  costs. 

(a)  8  East,  S8.  8  Dowl  k  Ryh  155. 

(6)  And  ace  Chadtrick  v.  Bui^        4o)>l  Xamit.ee^ 
ntfi^,  5  Barn.  &  Cress.  53S;  S.  C. 
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The  King  v.  Gibbs  Crawford  Antrobvs,  Esq. 

Trial  fU  Bar,  \$tk  February,  1835. 

Before  Lord  Denwum,  C.  J.,  LUiledak,  J.,  FatiesoHf  J.,  and 
William,  J. 

Information,  filed  in  Mkhaelmas  term.  1834,  by  A»heriflFi» 

the  then  Attorney-General  (Campbell).     The  first  count  ^^^  '*®«"*^' 

,  *  ...  up**"  service 

Stated  that  at  the  assizes  and  general  gaol-delivery,  held  at  of  a  copy  of 

the  city  of  Chester  on  6th  August,  1834,  for  the  county  of  of*priwncI^ 

Chester,  before  Vaughan,  J.,  and  ParAe,  B.  justices,  &c.,  signed  by  a 

James  Garside^nd  Joseph  Mosley  were  indicted  for  th6  mar*  denle^y  afihe 

der  of  Thomas  Ashton ;  (reciting  the  indictment  at  length :)—  assizes,  to  ex- 
.  ,  .  !■..••«.•  ecuie  prison- 

that  at  the  same  assizes  and  before  the  said  justices,  to  wit,  on  ers  against 

the  said  6th  August,  1834,  came  Garside  and  Mosleu  under  ^^^'^  ^^^ . 
^  -^  sentence  of 

the  custody  of  Jomi  Dmistan,  constable  of  the  Castle  of  death  has 

been  passed, 

unless  such  prisoners  are  in  his  legal  custody. 

Hierefore,  where  a  county  gaol  and  the  custody  of  the  prisoners  in  siich  gaol  belonged 
to  a  patent  officer,  independent  of  the  sheriff,  it  was  held  ttiat  the  sheriff  was  not  legally 
bound,  upon  receiving  the  calendar,  to  c^emand  to  have  the  prisoner  delivered  to  him  by 
■Qcb  patent  officer,  for  the  purpose  of  executing  him. 

In  such  case,  in  order  to  make  the  liability  of  the  slieriff  complete,  the  Court  in 
which  the  prisoner  is  condemned,  should,  by  a  writ  of  habenii  corpus  or  other  mandate, 
re<)uire  the  patent  officer  to  deliver  the  prisoner  to  the  sheriff,  aud  should  by  another 
writ  or  mandate  require  the  sheriff  to  receive  and  execute  him. 

Whether  a  tpedal  order  of  the  Court  to  the  patent  officer  and  the  sheriff  (they  being 
both  bound  to  be  present  in  Court)  would  be  sufficient,  quare. 

Mere  notice  of  the  sentence,  and  of  the  liability  of  the  sheriff  to  execute,  »  not  suf- 
ficient to  warrant  the  patent  officer  to  deliver  the  prisoner  to  the  sheriff  for  execution. 

Where  the  sheriff  has  the  custody  of  the  prisoner,  the  judgment  of  the  Court  passing 
sentence  of  death  upon  him,  is,  without  any  warrant  or  copy  of  the  calendar,  sufficient 
to  aQtborize  and  require  the  sheriff  to  do  execution;  the  copy  of  the  calendar,  signed 
by  the  judge,  is  a  mere  memorial. 

Evidence  of  reputation  is  not  admissible  upon  a  question  whether,  by  custom,  the 
sheriff  of  a  county  or  of  a  city  is  bound  to  do  execution  upon  criminals  condemned  to 
death  by  a  judge  of  gaol  delivery,  at  the  assizes  for  the  county. 

Upon  an  information  against  a  sheriff,  for  refusing  to  execute  prisoners  upon  whom 
sentence  of  death  has  been  passed  b^  justices  of  gaol  delivery  sitting  in  his  county,  evi- 
dence was  received  for  the  Crown  of  an  order  of  the  Court  of  Gaol-delivery,  requiring  a 
former  sheriff  to  hang  a  criminal  in  chains,  and  an  examined  copy  of  the  cravings  of  that 
sherU^  filed  in  the  Exchequer,  wherein  he  craves  to  be  allowed  his  expenses  of  giblietting 
such  criminal,  which  expenses  were  allowed  by  the  then  Chancellor  of  the  Exchequer. 

Whether,  upon  a  question  as  to  the  liability  of  the  mayor  and  citizens  of  an  incor* 
porated  city  to  perform  a  certain  public  duty,  declarations  of  deceased  citizens  in 
favour  of  the  existence  of  such  liability,  are  admissible  in  evidence,  quare. 
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1835.        Chester^  in  the  county  aforesaid,  in  whose  custody  in  the 
j^ji^j^^     S<^oI  of  the  county  aforesaid,  for  the  cause  aforesaid*  they 
V.  had  severally  been  committed,  and  being  brought  to  die 

bar  in  person  by  the  said  constaUe,  to  whom  they  were 
then  also  committed,  and  forthwith  being  demanded,  &c. 
severally  pleaded  fiot  guiliy,  and  put  themselves  on  the 
country,  8cc«  The  information  then  went  on  to  state  the 
various  steps  in  the  trial  of  the  prisoners,  and  their  convic- 
tion; and  the  order  and  judf^ent  of  the  Gooit— 4iuit  the 
prisoners  should  be  taken  thenoe  to  the  pmon  wbenee 
they  came,  and  that  they  should  be  taken  thenoe  to  a  place 
of  execution  on  Friday  next,  8th  August,  18S4^  and  banged; 
and  that  their  bodies  should  be  buried  within  the  predicts 
of  the  said  prison,  or  of  any  prison  in  which  tbey  ahonki  be 
confined  after  the  conviction;  proui  patet  per  recofvbMb 
That  the  defendant,  before  and  at  and  after  the  aaid  cont 
vietion  and  judgment,  was  and  stiU  is  sheriff  ef  tht  touatg 
of  Chnier,  and  that  it  was  the  duty  of  the  defendant  as 
such  sheriff,  by  virtue  of  his  said  office  of  sheriff  of  the 
county  of  Chester  aforesaid,  to  esecoie  the  said  judgment 
and  sentence  of  death  upon  the  said  Garside  and  Madejff 
according  to  law;  of  all  which  premises  the  defendant,  bo* 
ing  such  sheriff,  then  and  there,  to  wit,  on  7th  August, 
1894,  to  wit,  at  ISC€.  had  notice.  That  the  defendant  was 
afterwards,  to  wit,  on  the  said  8tb  August,  1834^  duly 
required,  as  such  sheriff  as  aforesaid,  to  execute  the  said 
sentence,  btit  that  be  wrongfully,  &c»  negleeling  his  dn^ 
as  such  sheriff,  wholly  refused  and  neglected,  notwithstand- 
ing he  was  so  required  as  aforesaid  to  execute  the  said  sen^ 
tence,  on  the  said  8th  August,  or  at  any  other  time,  aad 
hath  hitherto  wholly  neglected  and  refused  so  to  do. 
There  were  other  counts,  which  it  is  «ot  Aoceasary  fiirtlier 
to  mention.    Plea :  not  guilty. 

Pollock,  A.  6.,  opened  the  case  for  the  Crown.  This 
proceeding  has  been  instituted  for  the  pnrpoae  of  ascertaiD- 
ing  whether  it  is  the  duty  of  the  sheriff  of  the  coonty  of 


IbeEiH* 
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Obealer  la  ^iecota  erimitMb  trMd  Md  coodemiMd  bdbrt        18S5. 
the  jitdge«  of  oyer  and  terminer  «nd  gaolMleliverj  for  that 
eMioty.     By  the  common  law,  it  is  the  duty  of  every  8be«»  vT 

riif  to  do  <o;  but  the  (sbunty  of  Chester  statide  in  a  peeu*.  A»™>»«*- 
Uar  position.  Until  the  la(^  aet  of  1 1  G«t>.  4  &  1  WiU.  4> 
c«  70^  Che»bire»  being  a  county  palatine,  had  a  peculiar 
jorisdkttOB  6f  its  owik  By  that  act,  s^  14,  ail  th«  palatinate 
coujts  were  aboiisfaed»  and  the  eottnty  of  Chester  was  put 
upon  Che  sam^  footing,  as  regards  commiseiona  of  aesise 
MMl  oyer  and  temdiner,  as  every  other  county  not  a  county 
palatine.  By  the  Idth  section,  however,  it  is  provided 
**  that  nothing  in  this  act  contained  shall  be  construed  to 
abolish  or  sfffett  the  <»bIigattoiis  and  duties,  or  (he  jurisdic- 
tiont  or  rights  now  lawfally  impost  Open,  performed,  or 
claimed  and  exeraaed,  by  the  mayor  and  citizens  of  Chea-* 
ler^  in  theeourfli  of  the  county  of  the  dty  of  Che»teri  or 
atkef^om,  save  and  except  as  ta  wiitft  of  erret.''  On  the 
part  of  the  defendant  it  wiU>  no  doubt,  be  urged)  that  be- 
fene  the  passing  of  this  act  «he  oMigacion  or  duty  of 
anaao^ng  the  senteoee  npon  crtminatfe  of  tha  county  of 
Chesler  was  lawfully  iasposed  upon  Ibe  mayor  and  chieews 
of  the  city  of  Chester^  and  that  the  words  of  this  section 
are  sufficient  to  preserve  that  oblation  or  duty.  These 
worda  cannot*  however*  be  sufficient  to  preserve  the  iiabn 
Hty  nf  Ae  mayor  atfd  citiaens  of  Chesler,  or  their  officer,  to 
execute  the  sentencea  or  obey  the  onlera  of  any  conrta 
soperior  to  "  the  courts  in  tfie  county  of  the  city  of  Ches- 
ter»'*  niileaa  the  worde  **  or  ofherwkft*  «re  allowed  to  have 
tbsi  effict.  This,  it  is  apprehended,  they  cannot  have» 
Soeb  words  a#e  not  sufficient  lo  control  the  previous  enart** 
ing  clause,  by  which  the  county  of  Chester  is  put  opon  the 
satne  fooling  as  to  commissions  of  oyer  and  tenniaer  a» 
other  counties^  But,  supposing  that  the  duties  and  obliga* 
rions  of  tha  city  authorities  are  preserved  as  respects  the 
courts  of  superior  jurisdiction,  the  question  remains,  whe- 
ther die  duty  of  executing  the  aenteuces  of  the  Court  of 
G^ent  Seesions  of  tlie  County  Palatine  of  Chester  was  in»* 


The  Kino 
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18SS.  posed  exclusively  upon  the  sheriffs  of  the  city«  Undoah^ 
edly,  from  as  far  back  as  living  memory  erteadSf  the  seiir 
teuces  of  the  Court  of  Greal  Sessions  have  been. carried 
Antbobus.  Jqi^  execution  by  the  city  sheriffs,  but  this  was  always  done 
by  virtue  of  special  orders  of  the  judges  of  that  court,  who 
undoubtedly  had.  jurisdiction  over  the  city  as  well  as  .the 
county  of  Chester.  When,  however,  that  Court  has  ordered 
a  criminal  to  be  hanged  in  chains  in  distant  parts  of  the 
county,  the  duty  of  executing  this  part  of  the  sentence  of 
the  criminal  has  been  performed  by  the  sheriff  of  the 
county,  in  obedience  to  an  order  of  the  Court. 

Evidence  for        The  record  of  the  conviction  of  Garside  and  Modey  for 
tionf       "'     ^^  murder  of  Mr.  Thoma$  Jshton,  removed  into  this  Court 
by  certiorari,  was  read  by  the  officer  of  the  Court, 

Mr.  Lloyd,  clerk  of  assize  for  the  Chester  circuit,  stated 
that  he  was  present  at  the  trial  of  Garside  and  Motley,  be» 
fore  Parke,  B, ;  that  the  defendant  was  present  in  his  cha- 
racter of  sheriff;  that  a  copy  of  the  calendar,  signed  by  the 
'  learned  judge,  was  received  by  the  witness,  who  afterwards 
served  a  copy  of  it  on  the  defendant ;  that  the  defendant 
gave  him  a  letter  for  the  judge,  who,  ou  reading  it,  granted 
a  respite  (a).  The  letter  was  then  put  in  and  read.  In  it 
the  defendant  declined  to  execute  the  sentence  on  Gar$ide 
and  Modey,  on  the  ground  that  he  had  doubts  as  to  whe- 
tlier  he  should  be  justified  in  doing  so. 

Mr.  Lloyd,  on  cross-examination,  stated  that  the  prison* 
ers  were  brought  up  in  the  Custody  of  the  constable  of  the 
Castle  of  Chester, — remained  in  his  custody  duriqg  the 
trial, — and  were  after  the  trial  taken  back  by  him  to  the 
castle :  that  the  city  and  the  county  gaols  were  both  within 
the  Castle  of  Chester,  which,  though  locally  within  the  city, 
was,  by  reason  of  an  exception  (b)  in  the  charter  of  the 
city,  a  part  of  the  county  of  Chester :  that  all  prisoners  in 

(a)   See  the  statement  of  the  ception,  the    castle    of    Exeter, 

farther  proceedings    against    the  though  sarroanded  by  the  county 

prisoners,  afi4e,  33.  of  the  city  of  Exeter,  rerauoB 

(6)  By  reason  of  a  similar  ex-  part  of  the  county  of  De?on. 
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the  castle  are  in  the  custody  of  the  constable,  who  is  a        1835. 
patent  officer,  appointed  by  the  Crown,  and  independent     jiT^^^T^ 
of  the  sheriff:  that  previously  to  the  serving  of  the  copy  of  9. 

the  calendar  on  the  defendant,  an  order  of  the  Court  for  Antrobus. 
the  execution  of  the  prisoners,  addressed  to  the  sheriffs  of 
the  cjty  of  Chester  and  to  the  constable  of  the  castle,  had 
l^een  served  on  them  respectively ;  but  they  had  declined 
to  execute  the  sentence :  that  he  had  known  tl^e  city  for 
for^y  years,  and  that  during  that  time  criminals  had  always 
been  executed  by  the  citi/  sheriffs,  within  the  city,  in  pur- 
suance of  a  warrant  addressed  to  the  city  sheriffs  and  the 
constable  of  the  castle. 

Maule,  for  the  defendant,  then  proposed  to  ask  the  wit-  ReputaUon. 
ness,  whether  he  had  not  heard  old  people  of  the  city  of 
Chester  say  that  they  understood  that  it  was  not  the  duty 
of  the  sheriff  of  the  county  to  execute  criminals  tried  and 
sentenced  at  the  castle. 

Lord  Den  MAN,  C.  J. — I  do  not  think  that  this  is  a 
question  upon  which  evidence  of  reputation  can  be  received. 

Maule,  F.  Kelly,  and  Welsby  argued,  that  as  the  question 
was  one  which  related  to  public  justice,  it  was  properly 
matter  of  reputation;  and  they  referred  to  Morewood  v. 
Wood  (a),  in  which  Lord  Kenyon^  C.  J.,  said,  "  Evidence 
pf  reputation  upon  general  points  is  receivable,  because  all 
mankind  being  interested  therein,  it  is  natural  to  suppose 
that  they  may  be  conversant  with  the  subjects,  and  that 
ihey  should  discourse  together  about  them,  having  all  the 
saipe  means  of  information." 

Pollock,  A.  G.,  argued  contr^;  and  was  stopped  by  the 
Court. 

(a)  14  East,  329,  d. 

VOL.  IV.  P  P 
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Lord  DenmaNi  C.J. — lam  of  opinion  that  evidence 
JTrj^^**       of  reputatioB  «poo  this  subject,  cannot  be  received*    The 
V,  priocipie  upon  which  such  evidence  is  ever  received  is,  that 

the  subject-matter  of  it  is  of  such  a  nature  that  the  public 
at  large  are  interested  in  it.  Now,  though  this  i3»  in  owe 
sense,  a  matter  of  a  public  nature,  and  with  which  the 
public  might  be  supposed  to  be  .cQnx^r$ant,  yel  it  is  not  a 
matter  in  which  they  are  interested:  for  it  cannot  be  mate* 
rial  to  them  whether  one  officer  or  another  executes  the 
sentences  of  their  courts  of  justice. 

LiTTLEDALE,  J« — This  is  a  question  of  private  rigkig 
not  of  public  interest;  and  does  not  fall  within  the  rule  as 
it  is  laid  down  bj  Lord  Kenyan* 

Patteson,  J. — I  do  not  think  that,  this  is  a  question  of 
public  right.  It  is  more  like  a  question  whether  one  per- 
son is  liable  ratione  tenura  to  discbarge  a  public  duty, 
which  by  the  general  law  of  the  land  is  oast  upon  another* 
Evidence  of  reputation  is  never  received  upon  qaestions  of 
that  nature. 

Williams,  J. — I  am  of  the  same  <>{>inion.  In  a  case 
before  Chambre,  J.,  in  which  a  q4iesliQn  arose  concerning 
the  boundaries  of  the  borough .  of  >  Weoii  he  ruled  thafr 
though  evidence  of  reputation,  as  >to  the  Atftf/ic^orie^  might 
be  received,  such  evidence  al  to .  the  particular  vpot  oa 
which  an  old  turnpike  had  stood,  could  not  be  adiaitted. 

Maule  then  proposed  to  ask  the  witness,  whether  be  had 
not  heard  old  people  in  the  city  of  Chester  say,  that  the 
corporation  of  Chester  were  bound  to  execute  criminals 
sentenced  by  the  Court  of  Great  Sessions. 

Lord  Den  MAN,  C.  J. — I  think  that  the  last  question 
falls  within  the  same  rule  as  the  one  which  we  have  already 
rejected. 
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Pattbson^  J. — There  is  no*  issue  upoa  tfaeliabili^of  1835. 

the  corporation.     If  there  Inid  been  such,  this  evidence^  n!^"^ 

nvhich  IS  of  a  matter  somewhat  m  the  nature  of  an  admis-  v. 

sion.  Blight  possibly  have  been  received.     I  quite  agree  Amtrobus. 
that  it  cannot  be  received  in  this  case. 

Po/Zoeft,  A.  G.,  proposed  to  put  in  an  order  of  the  Court- Order  of  ex- 
of  Great  Sessions  in  1790,  directing  the  sheriffs  of  the  cityoreat  Ses- 
of  Chester  to  execute  John  Dean,  and  the  sheriff  of  the  "®"*' 
county  to  hang  him  in  chains  on  Stockport  Moor;   and 
also  an  examined  copy  of  a  bill  of  cravings  (a),  filed  in  the  BiU  of 
Exchequer,  in  which  John  Jrden,  Esq.,  the  then  sheriff  of  ^^^^°&' 
Cheshire,  prstyed  to  be  allowed  the  expenses  of  gibbetting 
John  Dean  on  Stockport  Moor,  amounting  to  84/.  Bs.  3d,, 
which  was  allowed   to  him  accordingly  by  Mr.  Pitt^  the 
then  .Chancellor  of  the  Exchequer. 

Mauk  and  Kelly  objected  to  these  pieces  of  evidence, 
and  argued  that  they  could  not  be  received  unless  the 
record  of  the  conviction  of,  and  the  judgment  upon  John 
Dean,  were  first  put  in. 

PoUock,  A.  O.,  and  Sir  John  Campbell  contended  that 
the  evidence  was  receivable,  for  the  purpose  of  shewing 
that  an  order  h^d  been  made,  by  the  Court  of  Great  Se»- 
skrtks,  upon  the  sheriff  of  Cheshire,  which  he  had  obeyed  ; 
that  the  bill  of  travhf^s  and  allowance  was  a  judicial  pro- 
ceeding in  the  Exchequer,  which  was  of  record,  and  might 
be  pleaded  with  a  prout  patet  per  recordum. 

Per  CuKt  AM. — We  think  that  these  documents  may  be 
read.  The  order  is  receivable,  as  shewing  that  the  Court 
made  such  an.  order.  The  bill  of  cravings  is  evidence  of 
an  act  done  by  a  former  sheriff,  and  is  therefore  evidence 
against  the  defendant  upon  the  present  inquiry. 

(a)  Vide  Maon.  Exch.  Pract.  2d  ed.  324  (/). 
P  p2 
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ldd5.  Tlie  order  and  bill  of  cravings  were  read. 

^^^J^^J^  The  order  served  by  Mr.  Lloyd  ilpon  the  constable  of 

jf,  the  castle  of  Chester  and  the  sheriffs  of  the  city  of  Chester, 

Aktbobus.  ^^  g]gQ  ^g^^  ij  ^3^  addressed  thus—"  To  the  Constable 
of  the  Castle  of  Chester; — To  the  Sheriffs  of  the  City  of 
Chester; — And  all  others  whom  it  may  concern:" — and 
after  reciting  that  Garside  and  Mosley  had  received  sen- 
tence of  death  for  murder,  it  was  thereby  ordered  and  ad- 
judged that  execution  of  the  said  sentence  should  be  done 
upon  them  on  Friday,  the  8th  day  of  August,  at  the  nsual 
place  of  execution;  and  that  the  sheriffs  of  the  city  of 
Chester  should  see  that  execution  was  done  in  the  pre- 
mises, and  that  their  bodies  immediately  afterwards,  when 
dead,  should  be  delivered  into  the  custody  of  the  constable 
of  the  said  castle,  and  that  the  said  constable  should  cause 
the  said  bodies  to  be  buried  within  the  precincts  of  the 
said  castle  or  gaol  of  the  county  of  Chester,  according  to 
taw. 
The  case  for  the  prosecution  being  closed, — 

Objections  on  Maule,  Kellt/  and  Welsby  submitted  that  the  charge 
defendanu  ^  against  the  defendant,  contained  in  the  information,  was 
Firet  point:  not  supported  by  the  evidence.  The  judgment,  as  it  is 
o"TCrfom-^  Stated  in  the  information,  and  which,  it  is  alleged,  it  was 
ance  of  alleged  the  dbty  of  the  defendant  to  execute,  is  one  entire  indivisi- 
"  ^*  ble  thing.     Now  it  is  clear  upon  the  evidence,  that  what- 

ever mky  have  been  the  duty  of  the  defendant  as  regards 
the  mere  execution,  he  had  not  the  power  of  taking  the 
prisoners  back  from  the  coui^  to  the  prison  from  whence 
they  came,— to  take  them  thence  to  a  place  of  execution, — 
or  to  bury  tfaem  within  the  precincts  of  the  prison ; — ^for 
the  prisoners  vi^ere  in  the  custody  of  an  officer  entirely 
independent  of  the  sheriff,  and   the  prison  w*bence  they 
came  yvns  not  the  prison  of  the  defendant. 
Second  poinu       But,  further,  supposing  that  it  was  in  fact  the  duty  of  the 
No  sufficient    defendant  to  have  executed  the  prisoners  if  properly  required 
^^    so  to  do,  the  service  of  the  copy  of  the  calendar  was  not  a 
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sufficient  warrant  to  him,  rior  did  it  ipdeed  give  bim  the        1^35. 
power  of  executing  the  prisoners.     Undou|>tedly,  it  ia  the     _^  ^ 
usual  course  merely  to  serve  a  copy  of  the  calen^lar  upon  xt. 

the  sheriff,   and   this  is   considered   a   sufficient   warrant    f»^^»P*^*' 
to  bim;  but  that  is  because  ordinarily  the  prisoner,  thq 
seqtence  upon  whom  the  sheriff  is  required  tp  execute,  i^ 
already  in  his  cmtody.     The  duty  of  executing  sentencies 
upon  prisoners  is  incident  to  the  custody  of  them,  and  inas- 
much  as  the  county  gaol  is  ordinarily  the  prison  of  the  aZ^* 
riff,  therefore  it  is  that  the  duty  of  executing  crimin^s  de- 
volves upon  bim.     Lord  Hale  %2i^^  (a), ''  If  the  prisoner  be 
in  the  custody  of  the  sheriff,  the  truth  is  that  there  is  no  need 
of  any  warrant  or  calendar;  for  the  open  pronouncing  and 
entering  of  the  judgment — suspendalur — is  a  warrant  for  the 
execution  :  And  so  it  is  in  the  King's  Bench,  the  entry  on 
the  record  of  the  judgment,  with  ^praceptum  est  marescallq 
quodjaciat  executionem,  periculo  incumbente,  without  formal 
writ  or  precept  of  the  court,  is  sufficient,  and  more  is  not 
usual:    And  the  calendar  subscribed  by  ihe  judge  of  gaol 
delivery  is  but  a  memorial.'*    Lord  Hale  further  says,  tha|t 
**  regularly  the  officer  that  is  to  make  the  execution  is  thajt 
officer  in  whose  custody  by  law  the  prisoner  is,  at  the  time  of 
the  judgment  given ;  for  into  his  custody  he  is  to  be  remained 
after  judgment  pronounced,  and  there  to  stay  tiU  judgment 
executed.     Inhere  fore,  where  judgment  is  given  at  the  ses- 
sions of  gaol  delivery,  the  execution  is  to  be  made  by  the 
aberiff,  or  his  under-sheriff  or  deputy,  for  regularly  he  is  iu 
bis  custody  ordinarily ;  but  if  the  prisoner  be  in  the  Tower 
of  London^  and  he  be  arraigned  before  justices  of  oyer  and 
terminer,  he  is  commonly  brought  before  them  by  a  pre- 
cept to  the  Constable  of  the  Tower  (which  is  an  exempt 
prison  from  that  of  the  sheriff) ;  and  if  he  be  convict  and 
attaint,  he  is  commoply  remitted  thither,  and  the  precept 
or  warrant  for  the  execution  must  go  to  the  Lieutenant  or 
Constable  of  the  Tower**    And  he  further  puts  the  instance 
of  prisoners   tried   for   treason   or  felony  iu   the   King's 

(o)  2  Hale's  P.  C.  SI. 
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I63fi.  Beoch,  in  which  case  the  Marshal,  because  regalarly 
he  has  the  custody  of  the  prisoner^  is  bound  to  do 
'  JT '^  execution  upon  him  if  he  be  convict  and  attaiut^  and  not 
Akteobus,  ||jg  sheriff.  In  the  former  of  these  cases,  however,  it  is 
usually  ordered  that  the  sheriffs  of  London  and  Middlesex, 
and  in  the  latter,  and  other  like  cases,  the  sheriff  of  the 
county  where  the  execution  is  made,  should  assist  at  the 
execution.  Assuming,  in  this  case,  that  it  was  Uie  dn^  of 
the  defendant,  as  sheriff  of  Cheshire,  to  do  execution  upon 
Garside  and  Mosky,  there  ought  to  have  been  a  special 
warrant  to  the  constable  of  the  castle  to  deliver  the  pri- 
soners to  the  defendant,  and  another  to  the  defendant  lo  do 
execution  upon  them  when  in  his  custody.  This  course 
was  formerly  pursued  in  the  city  of  Chester  itself.  [lAttle- 
dale,  J.  The  proper  course  would  have  been  to  issue  a 
habeas  corpus  to  the  constable  to  deliver  up  the  prisoners, 
and  to  the  sheriff  to  receive  them.  But  it  certainly  may  be 
done  by  warrant.^  The  service  of  the  calendar,  which,  as 
Lord  Hale  says, ''  is  but  a  memorial!^  could  not  be  sufficient 
for  the  purpose  of  enabling  the  defendant  to  do  execution 
upon  these  prisoners.  In  Earl  Ferrers* s  case,  there  was  a 
writ  to  the  lieutenant  of  the  Tower  (in  whose  custody  the 
earl  then  was)  to  deliver  the  prisoner  at  the  gate  of  the 
Tower  to  the  l||ieriffs  of  London  and  the  sheriff  of  Middle- 
sex, and  another  writ  to  the  sheriffs  of  London  and  the 
sheriff  of  Middlesex,  comnandiug  thi^m  at  a  certain  day 
and  hour,  without  the  gatC;  of  .the  Tower,  to  receive  the 
earl  into  their  custody,  and  hioHi  in  their  custody  so  ietag, 
to  convey  to  the  accustomed  place  of  execution  at  Tyburn, 
and  then  to  cause  execution  to  be  done  on  the  earl,  in  their 
custody  so  being,  according  to  the  judgment  (a).  Sup- 
posing, however,  t^at  it  be  said  that  the  defendant,  having 
notice  of  the  judgment,  was  bound  to  go  to  the  constable 
and  demand  to  have  the  prisoners  delivered  up  to  him ;  the 
answer  is,  that  the  constable  would  not  have  been  autho- 
rized to  deliver  them  up,  if  such  demand  had  been  formally 

(a)  See  the  writ,  4  Bla.  Cora.  Appendix. 
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made,  for  already  an  order  had  been  served  upon  liim,  ia        1&35. 

which  It  is  ordered,  that  execution  should-  be  done  by  the  J^T'^^C^^ 
dtjf  sfheriffi).     Moreover,  even  if  such  order  bad  not  been  v. 

served  Upon  the  constable,  he  would  not  Tiave  been  au-  Autbobus. 
th6fized  in  delivering  up  the  prisoners  upon  merely  being 
^hewn  the  copy  of  the  calendar. 

Pollock,  A.  G.,  Sir  J.  Campbell^  and  Wightman,  contri. 

I.  The  allegation  in  the  information,  that  it  was  the  de- 
fendant'^s  duty  to  execute  '^  the  said  judgment  and  sen- 
tence of  death'*  is  divisible,  and  it  is  sufficient  to  shew 
that  it  was  the  defendant's  duty  to  execute  **  the  sentence 
of  death,"  and  to  prove  a  breach  of  that  duty. 

II.  It  was  not  necessary  to  shew  that  a  special  warrant 
or  a  habeas  corpus  issued  to  the  constable  to  deliver  the 
I>riso0er8  to  the  sheriff  of  Cheshire,  and  to  the  sheriff  of 
Cheshire  to  receive  them.  The  act  of  parliament  (a),  by 
which  the  palatinate  jurisdiction  of  Cheshire  was  abolished, 
has  thrown  upon  the  sheriff  of  Cheshire  the  duty  of  exe- 
cuting criminals  according  to  the  course  of  the  common 
law;  therefore,  upon  the  copy  of  the  calendar  being 
served  upon  the  defendant,  it  was  his  duty  to  go  to  the 
constable  of  the  castle  of  Chester,  and  demand  the  pri- 
soners, and  it  was  the  duty  also  of  the  constable  to  deliver 
them  to  the  defendant,  as  being  the  officer  legally  bound  to 
do  execution  upon  them.  The  defendant,  instead  of  de- 
manding the  prisoners,  or  objecting  that  he  had  no  suffi- 
cient warrant,  at  once  refuses  to  do  execution  upon  them, 
on  the  ground  that  it  was  not  his  duty  so  to  do.  If, 
instead  of  so  refusing,  he  had  demanded  the  prisoners, 
and  the  constable  had  refused  to  deliver  them,  that 
would  have  been  matter  of  excuse,  but  nothing  more.  It 
cannot  be  taken  that  the  constable  would  have  so  refused. 
Notwithstanding  the  service  of  the  order  of  Parke,  B., 
the  constable  would  have  been  bound,  upon  demand,  to 
deliver  die  prisoners  to  the  defendant.     It  is  to  be  ob- 

(a)  11  Geo.  4,  and  1  Wm.  4,  c.  70. 
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served,  that  this  order  does  not  dvect  the  constable  to 
deliver  to  the  custody  of  the  sheriff,  but,  as  far  as  he  is 
concerned,  merely  gives  notice  of  the  conviction  and  sen- 
tence of  the  prisoners.  But  supposing  it  to  be  tantamount 
to  an  order  to  deliver  to  the  city  sheriffs,  still  it  is  a  nullity, 
and  cannot  therefore  affect  the  present  prosecution.  With 
regard  to  the  operation  of  the  calendar,  it  is  tantamount  to 
a  warrant.  Anciently  a  warrant  was  required  in  all  cases, 
but  for  centuries  a  copy  of  the  calendar,  signed  by  the 
judge,  has  been  deemed  sufficient.  Sir  William  Blatk- 
stone  {a)  treats  the  calendar  with  the  judgment  of  the  pri- 
soner in  the  margin  as  being  in  fact  a  warrant  to  the  sheriff 
to  do  execution.  No  warrant,  however,  of  any  kind  was 
necessary.  The  sheriff  and  the  constable  were  both  in  Court 
at  the  time  when  the  sentence  was  passed,  and  were,  there- 
fore, each  of  them  bound,  without  warrant,  to  do  that 
which  belonged  to  them  to  do  towards  executing  die  sen- 
tence. Lord  Hale  does  not  say  that,  where  the  prisoner 
is  in  the  custody  of  the  sheriff,  the  calendar  is  a  sufficient 
warrant;  but  that  in  such  case  no  warrant  is  required;  and 
be  mentions  that  Lord  Rolle  never  would  sign  a  calendar, 
but  always  passed  sentence  viv&  voce.  It  wouM  rather 
seem,  from  what  Lord  Hale  say»>  that  the  calendar  would 
•  be  a  sufficient  warrant  where  the  prisoners  were  not  in  bis 
custody. 


Maule  was  heard  in  reply. 


Judgment. 


Second  ob- 
jection fatal. 


Lord  Den  MAN,  C.  J. — We  are  not  in  a  situation  to  de- 
cide the  question,  which  it  was  the  object  of  this  infor- 
mation to  raise  and  settle.  Two  objections  have  been  raised 
by  the  counsel  for  the  defendant;  but,  as  we  think  the 
second  objection  fatal,  it  is  not  necessary  to  discuss  the 
first,  although  it  certainly  affords  a  strong  illustratioii  of 
the  second.  That  second  objection  is,  that  the  defendant 
could  not  do  execution  upon  the  prisoners,  becaose  he  bad 

(o)  4  Bla.  Com.  c.  32. 
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not  the  euHodjf  of  them,  nor  had  ftny  legal  mean%  of  ob- 
taining such  custody.    The  principle  contained  in  this  ob«- 
jection  is  clearly  established  by  the  authorities.     But  then     '^"^^,* 
comes  the  question, — had  the  defendant  the  custody  of  the    Aktrobto. 
prisoners  or  legal  means  of  obtaining  it  i    The  former,  it 
is  dear,  that  he  had  not,  for  the  prisoners  were  in  the  custody 
of  the  constable  of  the  castle  of  Chester,  who  is  a  patent 
oflEcer  independent  of  the  sheriff.     The  latter,  also,  I  think 
Ifaal  he  bad  not.     The  defendant  bad  the  copy  of  the  ca- 
lendar deliTefed  to  him,  but  I  should  greatly  doubt  whe- 
ther, nnder  any  circumstances,  that  would  be  a  sufficient 
warrant  for  the  constable  to  act  upon ;  and  certainly  I  do 
flot  think  that  the  defendant  was  bound  to  accept  it  as  a 
warrant  to  execute.    Suppose  that  the  defendant  had  ac- 
cepted it,  and  bad  gone  to  the  constable  to  demand  to  have 
the  prisoners  delivered  to  him,  in  what  a  situation  would 
4iie  bave  been  placed  if  the  constable  had  shewn  him  the 
order  addressed  to  himself  and  the  sheriffs  of  the  city,  and 
requtriag  the  latter  to  do  execution  upon  the  prisoners  P 
It  is  true,  as  it  has  been  contended  to-day,  that  the  defend- 
aht  did  not  put  his  refusal  upon  the  want  of  a  sufficient 
-authority :  but  still  I  think  that,  in  order  to  stipport  this 
information,  it  ought  to  be  shewn,  on  the  part  of  the  crown, 
•that  the  defendant  was  armed  with  full  authority  to  act  if 
he  bad  thought  proper  to  do  so. 

LiTTLKDALB,  J.— Tbe  questiou  as  to  the  liability  of  the 
sheriff  of  Cheshire  to  execute  criminals  tried  and  con- 
<detDned  within  the  county,  arises  ander  very  peculiar  chr- 
^cumstances,  and  it  will  probably  be  difficult  to  say  wbaft 
his  liability  is.  However,  as  the  case  now  stands,  we  may 
put  the  general  point  out  of  consideration,  and  treat  the 
question,  whether  the  defendant  is  chargeable  tipon  this  tn- 
formation,  as  if  he  were  in  the  same  situation  as  ordinary 
sheriffs,  with  this  exception  only,  that  tbe  prisoners  whom 
ihe  is  tailed  upon  to  execute,  are  in  the  custody  of  an  in- 
dependent officer.     The  prisoners  were  brought  up  to  the 
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bar  of  the  Court  io  the  custody  of  tbecomtable  of  Chester* 
and  by  law  ought  to  be  takeu  back  .by  him  to  the  pboa 
9.  whence  they  came.    This,  we  gather  from  Sir  JAattkea 

Amtkobus.  Hale,  where  we  also  find  it  laid  down,  and  oorredly  m^ 
that  the  sheriff  of  the  county,  or  other  person  having  the  legal 
custody  of  the  prisoners,  is  the  party  upon  whom  the  duty 
of  doing  execution  upon  them  is  cast.  It  is  not  neceasiry 
now  to  consider  whether,  in  this  case^  the  constable  of  the 
castle  of  Chester  is  the  person  who  ought  to  perform  that 
duty.  This  is  clear,  that  the  liability  of  the  sheriff  of 
Cheshire  could  not  commence  until  he  had  obtained  the 
custody  of  the  prisoners,  or  a  legal  warrant  for  the  delivery 
of  them  to  him.  If  this  duty  properly  belonged  to  the  tie- 
fendanty  there  should  have  been  a  habeas  corpus  to  the  coo- 
stable  of  the  castle  to  bring  up  the  prisoners,  and  a  warrant 
or  writ  to  the  defendant  to  receive  them;  or,  perhaps,  as  die 
constable  of  the  castle  and  the  defendant  were  both  bound  to 
be  present  in  Court,  a  special  ori/er  might  have  been  made 
by  the  judge,  requiring  the  one  to  deliver^  and  the  other  to 
receive  and  execute,  the  prisoners.  Now,  what  has  been 
done  here  ?  A  co]^  of  the  calendar  has  been  delivered  to 
the  defendant,  and  an  order  has  been  served  on  the  con* 
stable  of  the  castle.  The  order  so  served  on  the  constable, 
instead  of  requiring  him  to  deliver  the  prisooera  to  the  de^ 
fendant,  gives  him  notice  that»  by  the  same  order,  the 
sheriffs  of  the  city  are  required  to  execute  the  priaonen. 
But,  supposing  that  this  order  may  be  treated  as  a  nnUity, 
(as  the  counsel  for  the  crown  contend)  still  I  do  not  think 
that  the  calendar  was  sufficient  to  enable  the  defendant  to 
call  on  the  constable  to  deliver  up  the  prisoners.  The  de* 
fendant  might,  it  is  true,  have  demanded  them,  bnt  the 
constable  was  not  bound  to  give  them  up.  The  defendant 
and  the  constable  had  both  notice  of  the  judgasent  of  the 
Court,  for  they  were  both  bound  to  be  present  in  Court, 
and  the  defendant  had  also  a  copy  of  the  calendar  delivered 
to  him ;  but,  if  the  custody  of  the  prisoners  was  intended 
to  be  changed,  there  should  have  been  a  spedal  order  of 
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the  Court  for  the  purfwte.    Ab^  therefore,  the  defendant       1835. 

had  not  the  power  of  carrying  this  sentence  into  effect,  his  r^\^ 
leAual  to  do  so  was  not  criminal.     The  case  of  the  Tower  «. 

of  London  is  very  similar  to  this.  Ahtbobtts. 

Pattbson,  J. — There  is  great  doubt  as  to  whether  the 
sheriff  of  Cheshire  is  bound  to  execute  or  not ;  but  it  may 
be  assumed,  that  the  situation  of  this  sheriff  is  the  same 
as  that  of  any  other  sheriff.     It  appears  clearly  from  Lord 
Hale,  that  the  person  in  whose  custody  the  prisoners  are, 
is  primlk  facie,  at  least,  the  person  whose  duty  it  is  to  exe- 
cute them.    The  defendant  had  not  the  custody  of  the  pri- 
soners, therefore  the  question  is,  whether  a  sheriff  is  bound 
to  do  execution  upon  prisoners  within  his  county  but  in 
the  custody  of  another  party*     Where  the  sheriff  has  the 
custody  of  the  prisoners,  he  is  bound  to  execute  without 
any  document.     The  calendar,  which  it  has  long  been  the 
practice  to  serve  on  the  sheriff,  is  a  mere  memorial,  as  Lord 
Hale  says,  and  nothing  more.    Then,  is  there  any  autho- 
rity for  saying  that  a  sheriff  is  legally  bound,  without  any 
warrant  or  other  mandate  in  writing,  to  execute  prisoners 
not  in  his  custody  'f    This  case  very  closely  resembles  that 
of  the  Tower,  which  is  put  by  Lord  Hale^  in  which  case 
it  is  considered  necessary  to  have  two  writs  or  warrants, 
one  to  the  lieutenant  of  the  Tower  to  deliver  to  the 
sheriffs,  and  the  other  to  the  sheriffs  to  receive  from  the 
lieutenant.     It  may  be  that  the  constable  of  the  castle  of 
Chester  ought  to  execute,  and  the  sheriff  of  Cheshire  to 
assist;  but  I  do  not  say  that  the  sheriff  might  not  be  or- 
dered by  the  judges  of  gaol  delivery  to  execute.    This, 
however,  is  certain  that  he  cannot  be  required  to  do  so, 
unless  he  has  the  prisoners  in  his  custody  or  is  provided 
with  the  means  of  obtaining  the  custody. 

Williams,  J. — It  appears  by  the  record  of  conviction 
of  the  prisoners  below,  as  well  as  by  the  evidence,  that  the 
prisoners  were  not  in  the  defendant's  custody ;  when  the 
prisoners  were  brought  up  into  this  Court  that  we  might 
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award  executioQ  upon  them,  the  writ  ^  habeas  corpora  was 
directed  to  the  countable  of  the  castle.  Now,  is  there  any 
case  in  which  a  person  has  ever  been  called  opon  to  do 
execution  upon  prisoners  who  were  not  in  hit  legal  cu$toiy9 
The  cases,  as  well  those  referred  to  to-day  as  those  cited 
on  a  former  occasion  before  us  {a),  shew  that  the  party 
who  is  called  upon  to  do  execution  oiust  have  the  i^^iJ 
custody*  Now,  here  the  defendant  had  not  the  k^l  cus- 
tody, nor  was  he  furnished  with  any  thing  which  gav^  him 
the  right  to  require  that  the  prisoners  should  be  delivered 
to  him.  The  calendar  is  a  mere  memorial,  and  has  no 
other  operation  than  that  of  a  mere  memorial. 


Lord  Denman,  C.  J.  directed  the  jury  to  acquit  the  de- 
fendaut 

Verdict— Not  guilty  (6). 


(a)  "Rex  V.  CarHfle  and  Mosele^f 

<b)  F.  Kdly  had,  oo  behalf  of 
the  sheriff  of  die  county  of  Chester, 
moved,  in  Hilary  term,  for  a  rule 
nisi  for  a  mandamus  to  the  Mayor 
and  BurgeaseB  of  Cheater,  com- 
maadiog  them  %9  allovr  an  iiuipeo 
tion,  for  the  purposes  of  this  trial, 
of  certain  documents  belonging  to 
them  and  m  their  custody.  The 
Coart  sefiised  the  rale,  on  the 
ground  that  the  party  on  whose 
behalf  the  application  was  made 
was  not  a  member  of  the  corpo- 
rate body,  and  that  a  corporation 
could  not  be  compelled  to  produce 
their  own  documents  for  the  pur- 
pose of  furnishing  evidence  against 
themselves.  And  see  Rex  v.  Dr. 
Pumell,  1  Wils.  239;  Hodges  v. 
jitkis,  2  W.  Bla.  877,  and  3  Wils. 
398;  Rex  v.  Bridgeman,  2  Stra. 
120S ;  Rex  v.  Tfte  Fraternity  of 
Hbstmen  in  Neaemtle^pon-Tynef 
ibid.  1223;  Brewers*  Con^ny  v. 
Benson,  Barnes,  236;    Mayor  of 


Exeter  v.  Coleman^  ibid.  238; 
Wood  V.  WMtcamb,  12  Vin.  Abr. 
146,  pi.  9 ;  Cor  v^  Cqpptf^,  5  Mod. 
396,  and  1  Lord  Raym.  337 ;  Btx 
v.  Wortenham,  1  Lord  Raym.  705; 
Regina  v.  Mead,  2  Loid  Raym. 
927;  Talifot  v.  ViUebeis,  3  T.  R. 
142,  cited;  Soutkamftaa,  Msyor 
of,  v.  Greaves,  8  T.  R.  590;  Afiy 
V.  Cwynne,  4  Bam.  &  Aid.  301; 
Harrison  v.  Williams,  4  Dowl.  & 
Ryl.  820,  and  3  Bam.  &  Creaaw. 
162;  Willis  v.  Farrery  2  Toonge 
&  Jerv.  217;  NeaM  v.  Simpkin, 

6  Bingh.  565,  and  4  Moore  & 
Payne,  394 ;  Imperial  Gas  Com- 
pony  V.  Clarke,  7  Bingh.  95,  and 
4  M.  &  P.  727 ;  Hewitt  ▼.  Pigolt, 

7  Bingh.  400,  and  5  M.  &  P.  252; 
Rex  V.  Justices  of  Buckmgharff 
sMre,  2  Maqn,  &  Ryl.  412,  and  8 
Bam.  &  Cressw.  375;  Rex  r. 
Master  and  Warderu  of  Merchant 
Taihrs  Company,  2  Barn.  &  Adol. 
115;  Tanored  on  Quo  Warranto, 
336,  339 ;  2  jStafk.  £vid.  3d  ^. 
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IN  THE  FIFTH  YBAK  OF  THB  ftSfON  OF  WfLLIAM  IV. 


MEMORANDA. 


In  the  course  of  last  vacation  His  Majesty  was  pleased  to 
appoint  Robert  Alexander  and  Thomas  Starkie,  of  Lin- 
coln's Inn,  Esquires,  his  Counsel  learned  in  the  law. 

Shortly  after  the  commencement  of  the  term.  Lord  Lj/nd^ 
hurst  resigned  the  ofSce  of  Lord  Chancellor  of  Great  Britain ; 
and  the  Great  Seal  was  delivered  to  Sir  Charles  Christopher 
Pepys,  Knt.  Master  of  the  Rolls,  Sir  Lawicelot  Shadwell,  Knt. 
Vice-Chancellor  of  England,  and  Sir  John  Bernard  Bo- 
sanquet,  Knt.  one  of  the  Justices  of  the  Common  Pleas, — 
as  Lords  Commissioners  for  executing  the  office  of  Lord 
Chancellor  of  Great  Britain. 

Sir  Edward  JB.  Sugden  resigned  the  office  of  Lord  Chan- 
cellor of  Ireland,  and  was  succeeded  by  Lord  Plwiketi. 

Sir  Frederick  Pollock,  Knt.  and  Sir  Wi/liam  Webb  Fot- 
teil,  Knt.  resigned  their  respective  offices  of  Attorney  and 
Soikitor-General,  and  were  succeeded  by  Sir  John  Camp^ 
bell,  Knt.  and  Robert  Mounsey  Rolfe,  Esq.,  who  shortly 
afterwards  received  the  honour  of  knighthood. 
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1835:  gave  Moore  a  counter-note  obliging  himself  to  give  up 
Moore's  note  upon  the  performance  of  the  condition; 
Vr  whereas  here  it  was  merely  shewn  that  the  voter  accepted 
Fawcett.  iiig  money.  That  acceptance  of  the  bribe  was,  however, 
sufficient  of  itself  to  shew  a  contract.  If  it  had  been  left 
to  the  jury  to  say  whether  the  voter  had  agreed  with  tlie 
defendant  to  give  his  vote,  they  would  have  found  that 
he  did  so.  If  it  was  intended  to  be  denied  that  there 
was  any  real  contract,  the  attention  of  the  learned  judge 
should  have  been  drawn  to  the  subject,  in  order  that  the 
question  might  have  been  left  by  him  to  the  jury.  If  we 
were  to  say  that  the  fact  of  the  voter's  not  performing  his 
promise  to  vote,  or  his  secretly  intending  not  to  -abide  by 
the  agreement  which  he  was  making,  made  the  offence  of 
the  corrupter  less  complete,  we  should  be  confounding  all 
notions  of  justice.     There  most  certainly  must  be  no  rule. 

LiTTLEDALEy  J. — ^The  words  "  procure"  and  "  corrupt,'* 
used  in  the  act  of  parliament,  have  very  distinct  meanings. 
To  "  procure"  is  to  get  the  thing  actually  done ;  but  to 
satisfy  the  meaning  of  the  word  "  corrupt,"  it  is  sufficient 
if  a  corrupt  agreement  be  made  in  consequence  of  the  offer 
of  the  bribe.  There  is  this  distinction  certainly,  between 
Sulston  v.  Norton  and  this  case,  that  there  the  corruption 
of  the  voter  was  really  complete,  whereas  here  the  voter  did 
not,  perhaps,  at  the  time  of  agreeing,  actually  intend  to  give  a 
corrupt  vote ;  but  to  my  mind  this  distinction  is  immaterial. 
I  do  not,  indeed,  think  that  the  question  is  raised  as  to  the 
effect  of  the  voter's  not  intending  to  give  the  vote,  for  that 
fact  is  not  distinctly  found.  Any  positive  opinion,  therefore, 
on  this  point  is  not  called  for. 

Patteson,  J.— I  quite  agree  with  my  brother  Storks, 
that  there  is  a  great  distinction  between  the  different  parts 
of  this  clause;— that,  as  in  the  part  relating  to  the  voter 
the  word  ''  ask"  is  used,  and  not  repeated  in  the  latter  part, 
something  more  is  requisite  in  the  case  of  the  briber  than 
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the  mere  (^er  of  a  bribe.     In  the  case  of  the  voters  it  is        i835. 

clear  from  the  express  M'ords  of  the  clause,  that  any  agree-      ^-^n-^^ 
-  .  •      1  •  II  Henslow 

nient  or  contract  for  any  reward  to  give  his  vote — whether  v. 

intended  to  be  performed  or  not — would  make  him  liable  to  Fawcett. 
the  penalties  of  the  act.  Upon  the  latter  part  of  the  clause 
the  question  is»  whether  the  party  has  by  any  gift  or  reward^ 
or  by  any  promise^  agreement,  or  security  for  any  gift  or 
reward,  corrupted  or  procured  the  voter  to  give  his  vote  in 
this  election.  I  quite  agree  with  my  lord  as  to  the  distinc- 
tion between  "  corrupt*'  and  "  procure."  A  party  may 
**  corrupt"  another  to  give  his  vote,  although  the  vote  be 
not  given;  and  I  think  that  the  decision  in  Sulston  v.  Norton 
is  right*  But  then  it  is  said,  that  the  voter  never  wteuded 
to  give  his  vote  to  this  candidate,  and  that,  therefore,  he 
was  not  corrupted.  I  do  not,  however,  think  that  it  suffi- 
ciently appears,  that  in  fact  the  voter  did  not  intend,  at  the 
precise  moment  of  making  the  agreement,  to  give  his  vote 
accordingly.  That  fact  ought  to  have  been  distinctly  proved. 
The  judge  ought  to  have  been  asked  to  put  the  question  to 
the  jury  as  to  whether  the  voter  did  so  intend  or  not. 
Whether  the  party  did  intend  to  give  his  vote  or  not,  he 
unquestionably  professed  to  intend  to  do  so*  If  it  had  been 
distinctly  shewn  that  the  party  never  did  intend  to  give  lus 
vote^  that  in  fact  all  he  did  was  for  the  purpose  of  entrapping 
the  defendant,  my  present  impression  is,  that  the  offence 
of  the  corrupter  w^ould  nevertheless  be  complete.  Where 
the  corrupter  has  done  all  that  in  him  lay  towards  the  cor- 
ruption of  the  voter,  I  am  not  disposed  to  think  that  the 
intention  of  the  voter  can  affect  the  corrupter's  liability. 
If  that  were  otherwise  there  would  be  this  extraordinary 
result,  that  the  voter  who  made  the  corrupt  agreement,  not 
intending  to  perform  it,  would  be  liable  under  the  former 
part  of  the  section,  whilst  the  corrupter  who  had  completed 
the  offence  as  far  as  in  him  lay,  would  not  be  liable.  If 
there  be  an  actual  agreement  to  corrupt,  and  money  given 
by  the  corrupter  in  performance,  on  his  part,  of  that  agree- 
ment, I  must  say  that  it  seems  to  me  at  present,  that  the 
corrupter  is  liable  under  this  statute. 
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Ex  parte  William  Henry  Carmichael  Smyth. 

The  Lords  JiLENNEDY  moved  for  a  rule  to  shew  cause  wbj  a 

CoQiKiilcan-  m^ndainuB  should  not  issue  to  the  Lords  of  the  Privy 

not  be  re-  Council  commanding  them  to  receive  a  certain  petition 

amas  to  re-  of  William  Henry  Carmichael  Smyth,  in  relation  to  an  order 

Acar  the  mat-   ^^jg  ^   ^y^^  Judicial  Committee  of  the  Privy  Council,  and 
ter  or  an  ap-  -^  ... 

peal  to  them     to  lay  the  same  before  bis  Majesty  in  council.     The  appli^- 

Arches  Court    ^^^^^  ^"^  grounded  upon  an  affidavit  of  W.  H.  C.  Smyth, 
of  Canterbiirj,  in  which  he  stated  the  following  facts : — 
th^havede-       ^  ^"^^  having  been  commenced  in  1831  against  the  de- 
cided;  nor       ponent  by  bis  wife  in  the  Consistory  Court  of  London,  the 

CAD   vOCy  DO  _ 

80  required      judge  of  that  Court  decided  in  his  favour  upon   a  part 

pcfSion"to"his  ^^  ^^^  ^*^^'  ^S^*"®^  ^^^^  decision  the  wife  appealed  to 
Majesty  in  the  Arches  Court  of  Canterbury,  which  Court  having 
hear.^*  ^  ^^  refused  to  entertain  the  appeal,  she  appealed  to  the  High 
Court  of  Delegates,  who  also  decided  against  her.  Upon 
a  second  point,  also,  the  judge  of  the  Consistory  Court 
made  an  order  in  favour  of  the  deponent,  which  order 
was,  upon  appeal  by  the  wife,  reversed  by  the  Arches 
Court.  From  this  decision  the  deponent  appealed  to  his 
Majesty  in  council,  (the  Judicial  Committee  in  the  Privy 
Council  having  been  lately  substituted  by  S  8C  4  W,4,  c.  41, 
for  the  Court  of  Delegates.)  This  appeal  being  referred  to 
the  Judicial  Committee  of  the  PriVy  ConVieif;  that  Court  gate 
judgment  upon  the  matter  in  open  Codrt,  and  agreed  to 
submit  a  report  of  their  decision  to  his  Majesty  in  council. 
The  deponent,  being  dissatisfied  with  the  decision,  prayed 
that  the  report  might  not  be  submitted  to  his  Majesty  for 
confirmation  until  he  had  had  time  to  petition  the  King  in 
council  not  to  confirm  it;  which  prayer  was  not  granted. 
The  decision  of  the  Judicial  Committee  had  been  subse> 
quently  confirmed  by  his  Majesty  in  council.  A  petition 
stating  the  above  facts,  and  suggesting  errors  in  the  deci- 
sion of  the  Judicial  Committee  of  the  Privy  .Council,  and 
praying  his  Majesty  in  council  to  rescind  the  order  of  con- 
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firmationy  or  to  direct  the  Judicial  Committee  to  hear  the 
petitioner  in  objection  to  a  part  of  the  decision,  was  for* 
warded  by  the  deponent  to  the  Lord  President  of  the  Privy  Carmjchasl 
Council,  with  a  letter  requesting  that  it  might  be  sub* 
mitted  to  his  Majesty  in  council.  The  Lord  President  re- 
turned an  answer  that  the  petition  could  not  be  received. 

Kennedy^  in  support  of  his  motion.  There  is  manifest 
error  in  the  decision  of  the  Judicial  Committee.  [Lord 
Denman^  C.  J.  Can  you  shew  that  we  hvLve  jurisdiction!'] 
There  can  be  no  doubt  of  the  jurisdiction  of  this  Court 
to  interfere  in  the  manner  suggested,  if  they  see  that  the 
order  of  the. Judicial  Committee  is  clearly  erroneous. 
The  Court  are  not  asked  to  require  the  Privy  Council  to 
re^iear,  but  merely  to  receive  a  petition  to  re-hear.  What- 
ever might  be  the  effect  of  the  petition  when  received,  the 
matter  ought  not  to  be  stopped  in  limine  by  a  refusal  to 
receive  that  petition.  lLittledale,J.  Have  you  any  case  in 
which  the  Court  has  granted  a  mandamus  to  the  Court  of 
Delegates,  requiring  them  to  re-hear  a  matter  decided  by 
them?}  The  only  case  which  bears  upon  the  question  is 
that  of  Ex  parte  Morgan{a),  in  which  the  Court  certainly 
decided  that  they  could  not  compel  another  Court  to  re- 
hear  that  itfhicb  it  has  finally  decided  upon.  The  Court 
is  not  now  aSiked.  to  do  thsH.  \]Littledale,i.  Formerly  if 
a  party  was  dissatisfied  *  with  a  judgment  in  the  Court  of 
Delegatesj  he  might  apply  for  a  Commission  of  Review. 
The  same  Court  was  not  called  upon  to  re-consider  its 
own  decision.]  It  unfortunately  happens,  that  by  the  act 
which  has  transferred  to  the  Judicial  Committee  of  the 
Privy  Council  the  jurisdiction  of  the  old  Court  of  Dele- 
gates, it  is  enacted,  "  that  every  such  judgment,  order^  and 
decree,  shall  be  final  and  definitive,  and  that  no  commis- 
sion shall  hereafter  be  granted  or  authorized  to  review 
aay  judgment  or  decree  to  be  made  by  virtue  of  this  act/' 

(a)  3  Chit.  Rep.  250. 
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1835.        There  is  no  means  of  correcting  the  error  in  the  decisions 

'"■^-'^■^       of  this  Court,  except  by  way  of  a  rerhearing. 

Ex  parte 
Carmichabl 

Smyth.  Lord  Denman,  C.  J.— Upon    the    statemeBt   of   the 

learned  counsel  himself,  it  is  perfectly  cl«ar  that  we  have 
no  power  to  do  what  is  prayed.  Here  is  a  Court  of  Aa 
highest  authority, — at  all  events  of  competent  jurisdiction 
to  decide.  They  have  decided,  and  it  is  not  for  ua  lo  call 
on  them  to  re-hear  and  to  re^deoide*  If  we  might  do  this, 
we  might  also  call  on  my  Lord  Chaoeeliar  to  re^riae  every 
decree  be  ever  made,  and  compel  «vefy  other  Court  in 
Westminster  Hall  to  review  its  decisions.  I  do  sot  a& 
knowledge  any  distinction  in  substance  between  a  man* 
damus  to  receive  a  petition  to  rerhear,  and  a  —andonuis  to 
re^hear. 

LiTTLEDALB,J. — I  do  oot  think  that  we  bave  my 
power  to  compel  the  Court  to  re-hear  a  cose  deddad  by 
them. 

Patteson,  J.— This  is  quite  a  noml  attempt.  I  nner 
heard  of  this  Court  orderiag  a  re^hearing  in  any  case 
where  that  case  has  been  already  heaod  and  docided  hy 
another  Court.  And  as  to  the  distioctioa  that  is  taken, 
tbat  the  application  is  only  for  a  mandamus  to  reqaire  the 
Lords  of  the  Privy  Council  to  receive  a  petition  to  re^hatf, 
and  not  for  a  mandamus  to  re^hear,  that  is  a  diatinctiao 
without  a  diiference. 

Rule  refused  (a). 


(d)  And  see  Ex  parte  PoCf  antCf  vol.  ii.  636. 
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Hbnslow  V.  Fawcett. 


Debt  for  a  penalty  of  500/.  under  2  Geo.  2,  c.  24,  s.  ?•  The  penalty, 

The  declaration  stated  that,  on  the  30th  December,  1834,  imposed  by  the 

Bnbery  Act 
a  writ  issued  to  the  sheriiF  of  Cambridgeshire   for  the  (2  Geo.  2, 

election  of  kniirhts  of  the  shire,  and  for  bursesses  for  the  ^'  ^^'  ^'  ^'^ 

o  '  o  upon  persons 

University  and  Borough  of  Cambridge ;  that  the  sheriiF  who,  by  any 

made  his  precept  to  the  mayor  of  the  Borough  of  Cam-  ^  °^oI^nf  ' 

bridge,  for  the  election  of  two  burgesses;  according  to  any  person  to 

...  -  ,  .  ^  X     -r  .^^^    give  his  vote, 

which  precept,  afterwards,  to  wit,  on  9th  January,   183o,  or  to  forbear 

the  election  of  two  burgesses  was  had.     Averment :  that  '^  ^'^^  ^^ 
,  ,  -  TOte,  at  an 

before  and  at  the  said  election,  James  Lewis  Knight,  esq.  election  for 

was  a  candidate  to  be  elected  and  returned  to  serve  as  one  ^^^^^^^^t 

of  the  burgesses  for  the  said  borough  in  the  next  par-  may  be  reco- 

liament ;  and  that  the  defendant,  not  regarding  the  statute  „j^„  ^{]^ 

in  such  case  made  and  provided,  before  the  said  election  makes  a  cor- 

_.  rupt  agree* 

for  the  said  borough,  to  wit,  on  the  7th  January,  1835,  did  ment  with  a 

corrupt  one  John  Gamer,  who  had  a  right  to  vote  in  the  l?^^^  ^  S»^® 
'^  ...  .  .bis  vote  to  a 

said  election,  to  give  his  vote  in  that  election  for  the  said  particular  can- 

J.  L.Knight,%o  being  such  candidate  as  aforesaid,  by  then  Jyes  money  to 

corruptly  giving  to  the  said  John  Gamer  the  sum  of  5/.,  the  voter  in 

and  then  corruptly  promising  to  give  him  a  further  sum  of  ^his  pa^^^ 

5/.  after  he  should  have  so  given  his  vote  in  the  election  ®^^^*®*gj*®", 

1-1  /.I  ment,although 

for  the  said  J,L.  Kmght:  which  several  sums  of  5/.  and  61.  in  fact  the 

were  then  respectively  given  and  promised  by  the  defend-  J^J**^^"]!*  *"* 
ant  to  JohnGamer  as  and  for  a  reward  for  him  so  to  give  his  opposite  can- 
vote  in  the  said  election  for  the  said  J,  L.  Knight ;  contrary    *  So^even 
to  the  form  of  the  statute,  8cc.     Plea  :  nil  debet.  though  the 

At  the  trial  before  Lord  Abinger,  C.  B.  at  the  last  as-  time  of  making 

sizes  for  Cambridgeshire,  John  Gamer  was  called  by  the  ^^^  corrupt 

,  .  agreement,  ic- 

plaintiff  as  a  witness,  and  gave  the  following  evidence  : —     tually  intend- 

At  half  past  seven,  a.  m.  on  the  first  day  of  the  late  fo^^'^^b^'" 

election  for  the  Borough  of  Cambridge,  the  defendant  came  to  vote  for  the 

opposite  can- 
didate. 
A  voter,  who  agrees  or  contracts  for  any  money  or  other  reward,  to  give,  or  forbear 

to  give  bis  vote  at  an  election,  is  liable  to  the  penalties  of  2  Geo.  3,  c*  S4,  s.  7,  though 

he  never  intended  to  perform  the  corrupt  agreement. 

VOL.  IV.  Q  Q 
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to  hiin»  and,  after  sooie  preliminary  cooversation,  asked  bim 
whether  he  would  give  Mr.  Kmght  a  vote ;  to  which  be  re- 
plied, that  it  depended  upon  circumstanced.  The  following 
dialogue  then  took  place  between  them : — "  I  see  you  and 
I  can  do  business — Have  you  any  bills  to  pay  ?"  "  I  do  iwt 
know  that  I  have  just  now»  but  the  arlicle  ia  very  iiaeful." 
"  Is  ol.  of  any  use  to  you  f"  *'  Come,  don't  be  worse  to 
me  than  you  are  to  my  neighbours."  ^'  I  will  give  you  lO/., 
5L  now,  and  5L  after  you  have  polled."  The  defendaat 
then  gave  the  witness  five  sovereigns,  adding,  ^'  You  will  go 
and  poll  for  Mr.  Knight.**  The  witueiss  took  the  five  so- 
vereigns, sayingi  "  We  are  level  banded  now,  I  have  got  bl. 
and  you  have  got  5/."  The  defendant  avked  the  witness 
when  he  would  like  to  poll.  The  witness  told  him  eight 
o'clock ;  upon  which  the  defendant  promised  to  come  for 
him  at  eight  o'clock,  and  left  the  witness's  shop.  The  de- 
fendant came  back  in  about  a  minute,  saying,  that  be  had 
forgotten  that  they  did  not  poll  that  morning  until  nine 
o'clock ;  to  which  wituess  replied,  ''  Very  well,  Sir/'  ^ 
friend  of  the  witness's  came  into  his  shop  about  a  minute 
after  the  defendant  had  left  it,  and  tbe  defendant  shewed 
him  the  sovereigns.  He  almost  immediately  afterwards 
shewed  them  to  another  friend,  and  in  about  half  aa  hwir 
afterwards  he  went  to  Mr.  Spring  Rkt'%  committee,  and 
shewed  the  sovereigns  there.  He  did  not  return  to  his 
shop  until  after  he  had  polled  (as  he  had  done  on  ivfQ  pre- 
vious elections)  for  Mr.  Spring  Rice  and  Mc.  Pryme.  This 
evidence  was  left  to  tbe  jury  by  the  Lord  Chief  Baron,  with 
a  question  as  to  the  credibility  of  the  witness ;  and  tbe  jury 
found  a  verdict  for  the  plaintiff,  damages  500/. 


Storks^  Serjt.  now  moved  for  a  new  trial.  The  only 
count  contained  in  the  declaration  in  this  case  is,  for  eor- 
Tttpting  a  voter  to  give  bis  vote  for  a  certain  candidate;  and 
it  states,  that  the  defendant  did  corrupt  one  John  Gamer. 
This  count  was  not  supported  by  the  evidence,  for  it  clearly 
appeared  that  Garner  at  no  moment  intended  to  give  his 
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'Vote  for  the  candidate,  to  induce  him  to  vote  for  whom  the 
defendant  gave  the  5L  The  offence  of  **  corrupting*'  yfm 
not  complete.  The  seventh  section  of  2  Geo.  2,  c.  £4,  upon 
ivhich  this  action  is  founded,  enacts^  '*  that  if  any  person 
who  has  or  claims^  to  have  any  right  to  vote  at  any  election 
of  any  member  to  serve  in  parliament,  shall  ask,  receive,  or 
.take  any  money  or  other  reward  by  way  of  gift,  &c.  or 
agree  or  contract,  for  any  money,  &c.  to  give  his  vote,  or  to 
refuse  or  forbear  to  give  his  vote  in  any  such  election  ;  or, 
if  any  person  by  himself,  or  any  person  employed  by  him, 
shall  by  any  gift  or  reward,  or  by  any  promise,  agreement, 
or  security  for  any  gift  or  reward,  corrupt  or  procure  any 
person  to  give  his  vote,  or  to  forbear  to  give  his  vote  in  any 
sittch  election,  such  person  so  offending  in  any  of.  the  cases 
aforesaid  shall  for  every  such  offence  forfeit  the  sum  of 
500/.,  and  ahall,  af^er  judgment  obtained  against  him: in  any 
proceeding  to  recover  such  penalty,  be  for  ever  disabled  to 
vote,  &c.''  The  penalties  imposed  by  this  section  are  of 
great  severity ;  and  it,  therefore,  "behoves  the  Court  to  con- 
strue the  language  describing  the  various  offences  with 
more  than  ordinary,  strictness.  By  the  first  part  of  the 
clause,  which  part  relates  to  the  voter,  it  is  made  criminal 
m  him  to  ask  for  z  reward  for  his  vote;  but  by  the 
Jatter  part,  which  relates  to  the  briber,  the.  fact  of  offering 
a  bribe'  for  the  purpose  of  securing  a  vote  is  not  made 
penal.  The  content  of  the  voter  is  made  essential,  for 
otherwise  no  person  can  be  said  to  have  been  corrupted. 
This  argument  was  offered,  on  behalf  of  the  sitting  mem- 
ber, to  a  Committee  of  the  House  of  Commons  in  the  Barn- 
staple case  (a),  and  its  decision  was  in  favour  of  the  sitting 
member,  though  it  does  not  appear  that  they  gave  any  opi* 
nion  upon  this  point.  Of  course  that  which  was  said  before 
the  committee  is  only  alluded  to  as  a  part  of  the  argument 
now  offered  on  behalf  of  the  defendant.  There '  was  no 
assent  in  this  case  on  the  part,  of  the  voter  ;-^^there  was  no 
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18S5.  corrupt  contract.  [Lord  Denman^  C.  J.  There  may  have 
been  a  contract,  although  it  was  not  performed : — the  voter 
may  have  been  doubly  corrupted,]  There  was  no  evidence 
of  his  having  given  any  promise  whatever  to  the  defendant 
[Patteson,  J.  In  the  first  vol.  of  Selw.  Nisi  Prius  (a)  it  is 
said, ''  If  a  person  give  or  promise  money  or  other  reward 
to  a  voter,  in  order  to  procure  his  vote  for  one  candidate, 
although  the  voter  afterwards  vote  for  another  candidate, 
the  penalties  of  the  statute  are  incurred  by  the  corrupter." 
For  this  Mr.  Settsyn  cites  Sulston  v.  Norton  (6).]  It  may 
be  doubted  whether  that  is  good  Iaw«  There  is  a  most 
obvious  distinction  between  corrupting  or  procuring  a  man 
to  vote,  and  the  mere  asking  him  to  do  so.  Here,  there 
was  only  an  endeavour  to  corrupt  [^Patteson,  J*  The  man 
received  the  6L  He  must  certainly,  therefore^  have  given 
the  party  corrupting  to  understand  that  he  teas  corrupted. 
Was  not  the  taking  the  money  itself  evidence  of  a  con- 
tract? Coleridge,  J.  Your  argument  is  exactly  that  which 
was  used  in  Sukton  v.  Norton  (c).  There,  the  defendant 
had  given  one  Moore  five  guineas  to  vote  for  Lord  VUtiers 
and  Sit  Robert  Burdett ;  Moore,  however,  voted  for  their 
opponent  The  action,  which  was  upon  the  bribery  act, 
charged  the  defendant  with  having  corrupted  Moore  to  vote 
for  Lord  V»  and  Sir  JR.  B. ;  and  the  plaintiff  had  a  verdict 
Caldecott  moved  to  set  aside  the  verdict,  and  argued,  that 
^  corrupting  Moore  to  give  his  vote''  must  mean  *'  actually 
procuring  him  to  give  bis  vote ;"  and  that,  as  Moore  in  fact 
did  not  vote  for  the  persons  for  whom  he  promised  to 
vote,  but  for  their  opponents,  the  defendant  could  not  be 
said  to  have  procured  him,  by  a  corrupt  agreement,  to  give 
his  vote.  A  case  of  Bush  v.  Rav>lins  was  cited  contri ;  and 
Lord  Mansfield  said,  '*  The  case  of  Bush  v.  Rawlins  is  in 
point;  and  I  wonder  how  it  could  ever  be  a  doubt,  for  the 
offence  was  completely  committed  by  the  corrupter,  whether 
the  other  party  shall  afterwards  perform  his  promise,  or 

(a)  Page  631  of  7th  ed.  (c)  3  Burr.  1835. 

(6)  3  Burr.  1235. 
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break  it."  Here,  as  there,  the  money  was  taken  by  the  i8S5. 
voter^  so  that  the  offence  of  the  corrupter  was  complete.] 
In  that  case,  there  appears  to  have  been  proof  of  a  corrupt 
agreement  by  the  voter.  [Coleridge,  J.  Not  distinctly  so. 
The  evidence  of  the  agreement  appears  to  have  consisted 
in  the  acceptance  of  the  bribe.]  A  man  cannot  be  said  to 
have  procured  another  by  corrupt  agreement  to  give  his 
vote  for  one  candidate,  when,  in  fact,  he  gave  it  for  another. 
[Lord  Denman,  C.  J.  You  assume,  that  '*  procuring  and 
*'  corrupting^  a  voter  to  give  his  vote  are  the  same  thing.  "PrO' 
curing**  implies  that  the  vote  was  given;  but  *' corrupting  not 
necessarily  so.]  They  appear  to  be  used  in  the  same  sense. 
This  part  of  the  clause  contemplates  the  completion  of  the 
endeavour  to  corrupt.  Though  it  may  not  be  necessary  that 
the  vote  should  be  given,  there  must  be  a  bon&  fide  agree- 
ment between  the  parties.  [Coleridge,  J.  You  mean  to 
say  this — that  even  if  the  voter  promised  to  vote,  never  in- 
tending to  perform  his  promise,  the  case  would  not  be  within 
the  clause.  Therefore,  if  a  man  promised  two  opposite 
candidates  to  vote  for  them,  and  received  a  bribe  from  each, 
but  never  intended  to  vote  for  either,  and  did  not  do  so, 
you  would  say  that  neither  party  bribing  would  be  indict* 
able  under  this  statute.]  The  argument  certainly  goes  to 
that  extent. 

Lord  Denman,  C,  J. — It  seems  to  me,  that  the  dis- 
tinction between  the  words  ''  procure"  and  **  corrupt*'  is 
decisive  against  the  defendant.  A  man  cannot  be  said  to 
bave  procured  a  voter  to  give  his  vote  to  a  candidate,  unless 
the  vote  was  actually  obtained ;  but  the  offence  of  corrupt* 
ing  may  well  be  complete,  although  the  vote  was  never 
given.  The  words  clearly  have  different  meanings.  I  think 
the  offence  of  corrupting  was  completely  established  in  this 
case.  There  is  some  slight  difference  between  this  case 
and  that  of  Suhtofi  v.  Norton,  because  there  it  appeared 
that  when  the  defendant  gave  Moore,  the  voter,  five  guineas, 
Moore  gave  him  a  note  for  the  amount,  and  the  defendant 
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1835:  gave  Moore  a  counter-note  obliging  himself  to  give  up 
Moore's  note  upon  the  performance  of  the  condition; 
whereas  here  it  was  merely  shewn  that  the  voter  accepted 
the  money.  That  acceptance  of  the  bribe  was,  however, 
sufficient  of  itself  to  shew  a  contract.  If  it  had  been  left 
to  the  juiy  to  say  whether  the  voter  had  agreed  with  the 
defendant  to  give  his  vote,  they  would  have  fonnd  that 
he  did  so.  If  it  was  intended  to  be  denied  that  there 
was  any  real  contract,  the  attention  of  the  learned  judge 
should  have  been  drawn  to  the  subject,  in  order  that  the 
question  might  have  been  left  by  him  to  the  jury.  If  we 
were  to  say  that  the  fact  of  the  voter's  not  performing  his 
promise  to  vote,  or  his  secretly  intending  not  to  -abide  by 
the  agreement  which  he  was  making,  made  the  offence  of 
the  corrupter  less  complete,  we  should  be  confounding  all 
notions  of  justice.     There  most  certainly  must  be  no  rule. 

LiTTLEDALE,  J. — ^The  words  "  procure"  and  *'  corrupt," 
used  in  the  act  of  parliament,  have  very  distinct  meanings. 
To  ''  procure"  is  to  get  the  thing  actually  done ;  but  to 
satisfy  the  meaning  of  the  word  **  corrupt,"  it  is  sufficient 
if  a  corrupt  agreement  be  made  in  consequence  of  the  offer 
of  the  bribe.  There  is  this  distinction  certainly,  between 
Sulston  v.  Norton  and  this  case,  that  there  the  corruption 
of  the  voter  was  really  complete,  whereas  here  the  voter  did 
not,  perhaps,  at  the  time  of  agreeing,  actually  intend  to  give  a 
corrupt  vote;  but  to  my  mind  this  distinction  is  immaterial. 
I  do  not,  indeed,  think  that  the  question  is  raised  as  to  the 
effect  of  the  voter's  not  intending  to  give  the  vote,  for  that 
fact  is  not  distinctly  found.  Any  positive  opinion,  therefore, 
on  this  point  is  not  called  for. 

Patteson,  J.— I  quite  agree  with  my  brother  Storks, 
that  there  is  a  great  distinction  between  the  different  parts 
of  this  clause;— that,  as  in  the  part  relating  to  the  voter 
the  word  "  ask"  is  used,  and  not  repeated  in  the  latter  part, 
something  more  is  requisite  in  the  case  of  the  briber  than 
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the  mere  offer  of  a  bribe.  In  the  case  of  the  voter ^  it  is 
clear  from  the  express  words  of  the  clause,  that  any  agree* 
meot  or  contract  for  any  reward  to  give  bis  vote — whether 
intended  to  be  performed  or  not — would  make  him  liable  to 
the  penalties  of  the  act  Upon  the  latter  part  of  the  clause 
the  question  is»  whether  the  party  has  by  any  gift  or  reward, 
or  by  any  promise,  agreement,  or  security  for  any  gift  or 
reward,  corrupted  or  procured  the  voter  to  give  his  vote  in 
this  election.  I  quite  agree  with  my  lord  as  to  the  distinc* 
tion  between  **  corrupt"  and  '^  procure."  A  party  may 
**  corrupt"  another  to  give  his  vote,  although  the  vote  be 
not  given;  and  I  think  that  the  decision  in  Sulston  v.  Norloji 
is  right*  But  then  it  is  said,  that  the  voter  never  intended 
to  give  bis  vote  to  this  candidate,  and  that,  therefore,  he 
was  not  corrupted,  I  do  not,  however,  think  that  it  suffi- 
ciently appears,  that  in  fact  the  voter  did  not  intend,  at  the 
precise  moment  of  making  the  agreement,  to  give  his  vote 
accordingly.  That  fact  ought  to  have  been  distinctly  proved. 
The  judge  ought  to  have  been  asked  to  put  the  question  to 
the  jury  as  to  whether  the  voter  did  so  intend  or  not. 
Whether  the  party  did  intend  to  give  his  vote  or  not,  he 
unquestionably  professed  to  intend  to  do  so.  If  it  had  been 
distinctly  shewn  that  the  party  never  did  intend  to  give  liis 
vote,  that  in  fact  all  he  did  was  for  the  purpose  of  entrapping 
the  defendant,  my  present  impression  is,  that  the  offence 
of  the  corrupter  would  nevertheless  be  complete.  Where 
the  corrupter  has  done  all  that  in  him  lay  towards  the  cor- 
ruption of  the  voter,  I  am  not  disposed  to  think  that  the 
intention  of  the  voter  can  affect  the  corrupter's  liability. 
If  that  were  otherwise  there  would  be  this  extraordinary 
result,  that  the  voter  who  made  the  corrupt  agreement,  not 
intending  to  perform  it,  would  be  liable  under  the  former 
part  of  the  section,  whilst  the  corrupter  who  had  completed 
the  offence  as  far  as  in  him  lay,  would  not  be  liable.  If 
there  be  an  actual  agreement  to  corrupt,  and  money  given 
by  the  corrupter  in  performance,  on  his  part,  of  that  agree- 
ment, I  must  say  that  it  seems  to  me  at  present,  that  the 
corrupter  is  liable  under  this  statute. 
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1835.  CoLBBXD4^Ej  J. — Altbougb  this  19  a  highly  penal  enact- 

^Z*^'^^      menW  we  mustnoii  by  over-refiaem^t  won  iui  wDrcl»^  pre- 
17.  veDt  their  having  the  effect  which   they  were  obftoasiy 

intended  ta  produce.  I  think  tfaali  under  the  words  of  this 
clavse,  a  party  may  be  guilty  of  corriiptaarg*-withoul  pr^ 
curing — a  man  to  give  his  vote.  The  faCt^  therefore,  of  the 
voter's  having  given  his  vote  to  another  candidate  is  imma** 
terial.  The  other  point  is^  perhapaj  not  properly  raised ; 
but  though  unwilling  to  give  unneceasary  definitions^  I 
cannot  help  saying,  that  I  apprehend  that  one  person  mnst 
be  said  to  corrupt,  and  another  to  be  corrupted,  within  the 
meaning  of  this  clause,  wherever  one  party  gives  money 
for  the  purpose  of  getting  the  vote  of  the  other,  and  the  other 
party  accepts  it  with  the  express  or  implied  intention  of 
giving  his  vote  at  any  election,  without  looking  inio  the  mind 
of  the  party  taking  the  money,  to  ascertain  whether  the  in- 
tention  which  he  expressly  or  impliedly  professed  was  bis 
real  intention. 

Rule  refused. 


Thomas  v.  Lambert. 

An  allegation,  A.SSUMPSIT  for  work  and  labour  and  materials.     The 

sm  aCTeement  defendant  pleaded,  first,  non-assumpsit;  secondly^as  to  l3/« 

that  a  work-  parcel  &c.,  that  it  had  been  specially  agreed  between  the 

not  be  paid  plaintiff  and  the  defendant,  that  if  the  work,  in  respect  of 

unless  the  which  the  13/.  was  claimed,  should  not  be  completed  ti;t/Aia 
Mrorkshouldbe  7         *    y        •  i  •    •«• 

completed  fourteen  days  before  the  29th  September,  1834,  the  plamtiff 
withinfourteen  g|j^y|j  ^^^  ^^  jj  f^^  jj  ^^  ^^^^^  j^^  f^^j  ^j^^  ^.^^^,  j^^j  ^^^ 
days  before  .     . 

Michaelm&i-    been  completed  within  fourteen  days  before  £9th  Septem- 

hSd  notTo  be    ^^^'     ^^^  defendant  paid  into  Court  5/.  l6s.  3d.,  being 

supported  by  the  residue  of  the  plaintiff's  demand.  The  plaintiff  took 
evidence  of  an    ,,^„,  ^  ^  ....  t       ^ 

agreement  that  ^he  5i.  los.  3a.  out  of  Lourt,  jomed  issue  upon  the  first 

he  should  not   pj^g  ^^j  traversed  the  contract  stated  in  the  second  plea- 
be  paid  unless    •^      '  *^ 
the  works 
should  be  completed ybur/ecn  dai^s  before  Michaelmas-day. 

(a)  Vide  pott,  593  (a). 
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upon  which  issue  was  joined.  At  the  trial  before  Lord 
Denmatfj  C.  i.,  at  the  Middlesex  sittings  after  last  term, 
the  plaintiff  proved  that  he  had  done  work  for  the  defendant 
to  the  value  of  the  13/.,  and  the  defendant,  in  support  of 
his  second  plea,  proved  a  verbal  agreement  between  the 
plaintiff  and  himself,  that  if  the  work  were  not  done  a  fori" 
night  before  Michaelmas-Klayi  1854,  the  plaintiff  should 
not  be  paid.  The  work  had  not  been  completed  even  at 
the  time  of  the  trial.  The  learned  judge  thought  that  the 
agreement  proved  by  the  defendant  did  not  correspond  with 
that  set  out  in  the  plea,  by  reason  of  the  introduction,  in  the 
plea,  of  the  word  **  teithin/*  and  he  directed  the  jury  accord- 
ingly.   The  plaintiff  had  a  verdict  with  1^/.  damages. 
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Plati  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction by  the  learned  judge ;  and  he  contended  that  the 
expression  used  in  the  plea,  and  that  established  in  the  evi- 
dence, had,  in  effect,  the  same  meaning. 

Lord  Dbnman,  C.  J. — The  contract  proved  was,  that 
the  work  should  be  done  without  the  fortnight,  whereas  the 
contract  stated  in  the  plea  is,  that  it  should  be  done  within 
the  fortnight.  The  issue  was,  whether  such  a  contract  as 
that  stated  had  been  entered  into.  It  seems  to  me  that  the 
introduction  of  the  word  *^  within,''  into  the  plea,  has  occa- 
sioned a  variance  which  is  fatal. 


LiTTLEDALE,  J. — The  expression  **  within  a  fortnight 
before  Michaelmas  (<i),''  means  within  the  fortnight  elapsing 
next  before  Michaelmas,  and  not  the  period  elapsing  be- 


(d)  This  obscare  expression  was 
probably  used,  however  inaccu- 
rately, as  equivalent  to  ''  within 
the  period,  which  will  expire  four^ 
teen  days  before  Michaelmas-day,*' 
in  which  sense  the  allegation  would 
correspond  with  the  proof.  In  the 
strict  grammatical  sense  in  which 


the  language  of  the  plen  was  coo* 
strued  by  the  Court,  the  words 
**  within  fourteen  days''  appear  to 
be  superfluous,  as  it  could  hardly 
be  the  object  of  the  parties  to  i/e^ 
the  completion  of  the  work  until 
the  last  fourteen  days  bad  begun. 
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18S5.        There  is  no  means  of  correcting  the  error  in  the  decisions 

'^--^■^       of  this  Courts  except  by  way  of  a  rerhearing. 
Expftite  Mr      ^       ^ 

Carmichabl 

Smyth.  Lorj  Denman,  €•  J.— Upon    the    statemeat   of   the 

learned  counsel  himself,  it  is  perfectly  claar  that  we  have 
no  power  to  do  what  is  prayed.  Here  is  a  Court  of  the 
highest  authority, — at  all  events  of  competent  jurisdiction 
to  decide.  They  have  decided,  and  it  is  not  for  us  to  call 
on  them  to  re-hear  and  to  re*decide.  If  we  might  do  this, 
we  might  also  call  on  my  Lord  Chanedlor  to  reirise  every 
decree  he  ever  made,  and  compel  every  other  Gaurt  in 
Westminster  Hall  to  review  its  decisions.  I  do  not  ae^ 
knowledge  any  distinction  in  substance  between  a  man* 
danatus  to  receive  a  petition  to  re-^ar,  and  a  aaodomus  io 
re-hear. 

LiTTiEDALEyJ. — I  do  oot  tfaiok  that  we  Imve  any 
power  to  compel  the  Coult  to  re-hear  a  cose  decided  by 
them. 

Patteson,  J. — ^This  is  quite  a  noiiel  attempt.  I  never 
beard  of  this  Court  orderbg  a  re^hearing  in  any  case 
viFhere  that  case  has  been  already  beaod  and  decided  by 
another  Court.  And  as  to  the  distinction  thut  is  taken, 
that  the  application  is  only  for  a  nand&mus  to  require  the 
Lords  of  the  Privy  Council  to  receive  a  petition  to'  re^hear, 
and  not  for  a  mandamus  to  re-hear,  that  is  a  diatiaclien 
without  a  difference. 

*  Rule  refused  (a). 
(fi)  And  see  Ex  parte  PoCf  ante,  vol.  ii.  636. 
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Henslow  V.  Fawcett. 

Debt  for  a  penalty  of  500/.  under  2  Geo.  2,  c.  24,  s.  7.  Toe  penalty, 

The  declaration  stated  that,  on  the  30th  December,  1834,  imposed  by  the 

.     .  ,  ,         1      ./*.      ^    ^       /        .      Bnbery  Act 

a  wnt  issued  to  the  sheriff  of  Cambridgeshire   for  the  (2  Geo.  % 

election  of  knishts  of  the  shire,  and  for  bursresses  for  the  ^*  ^^*  ^'  ^'^ 

°  .  upon  persons 

University  and  Borough  of  Cambridge ;  that  the  sheriff  who,  by  any 

made  bis  precept  to  the  mayor  of  the  Borough  of  Cam-  ^'  ^^^nt  ' 

bridge,  for  the  election  of  two  burgesses ;  according   to  «"y  person  to 

which  precept,  afterwards,  to  wit,  on  9th  January,   1835,  q^  to  forbear 

the  election  of  two  burgesses  was  had.     Averment:  that  ^^  si^e  his 

before  and  at  the  said  election,  James  Lewis  Kntght,  esq.  election  for 

was  a  candidate  to  be  elected  and  returned  to  serve  as  one  "^^">*'^<^  ^' 

parliament, 

of  the  burgesses  for  the  said  borough  in  the  next  par-  may  be  reco- 

liament ;  and  that  the  defendant,  not  regarding  the  statute  ^^„  ^i,^ 

in  such  case  made  and  provided,  before  the  said  election  maizes  a  car- 

for  the  said  borough,  to  wit,  on  the  7th  January,  1835,  did  ment  with  a 

corrupt  one  John  Gamer,  who  had  a  right  to  vote  in  the  J?'*""  ^^  S»^« 
.  ...  .  his  vote  to  a 

said  election,  to  give  his  vote  in  that  election  for  the  said  particular  can- 

J.  L.  Knight,  so  being  such  candidate  as  aforesaid,  by  then  Jy^^  money  to 

corruptly  giving  to  the  said  John  Gamer  the  sum  of  5/.,  the  voter  in 

and  then  corruptly  promising  to  give  him  a  further  sum  of  ^hu  pait^^ 

5/.  after  he  should  have  so  given  his  vote  in  the  election  oftheagree- 
...  •iv«-«T«f  1-.  ■  ^.         .1    ment,although 

for  the  said  J.  L.  Kmght;  which  several  sums  of  5/.  and  61.  in  fact  the 

were  then  respectively  given  and  promised  by  the  defend-  ^'^l®**  g"'«»  *»>« 
ant  to  John  Garner  as  and  for  a  reward  for  him  so  to  give  his  opposite  can- 
vole  in  the  said  election  for  the  said  J.  L.  Knight ;  contrary      So^e?en 
to  the  form  of  the  statute,  &c.     Plea  :  nil  debet.  though  the 

At  the  trial  before  Lord  Abinger,  C.  B.  at  the  last  as-  time  of  making 

sizes  for  Cambridgeshire,  John  Gamer  was  called  by  the  ^^^  corrupt 

agreement,  ac- 
plaintiff  as  a  witness,  and  gave  the  following  evidence  : —     tnally  intend- 

At  half  past  seven,  a.  m.  on  the  first  day  of  the  late  fo^^^'/bSt*^ 
election  for  the  Borough  of  Cambridge,  the  defendant  came  to  vote  for  the 

opposite  can- 
didate. 
A  voter,  who  agrees  or  contracts  for  any  money  or  other  reward,  to  give,  or  forbear 
to  give  his  vote  at  an  election,  is  liable  to  the  penalties  of  2  Geo.  3,  c.  S4,  s.  7,  though 
be  never  intended  to  perform  the  corrupt  agreement. 

VOL.  IV.  Q  Q 
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to  him,  and,  after  some  preliminary  conversation,  asked  bim 
whether  he  would  give  Mr.  Kmghl  a  vote ;  to  which  he  re- 
plied, that  it  depended  upon  circumstaucei.  The  following 
dialogue  then  took  place  between  them : — "  I  see  you  and 
I  can  do  business — Have  you  any  bills  to  pay  ?"  '*  1  do  not 
know  that  I  have  just  now,  but  the  article  ia  very  useful." 
"  Is  5/.  of  any  use  to  you  f"  *'  Come,  don't  be  worse  lo 
me  than  you  are  to  my  neighbours."  ''  I  will  give  you  10/., 
5L  now,  and  5L  after  you  have  polled.^  The  defendant 
then  gave  the  witness  five  sovereigns,  adding,  '*  You  will  go 
and  poll  for  Mr.  Knight  J*  The  witness  took  the  five  so- 
vereigns, saying,  "  We  are  level  banded  now,  I  have  got  ol. 
and  you  have  got  5/."  The  defendant  asked  the  witness 
when  he  would  like  to  poll.  The  witness  told  bim  eight 
o'clock ;  upon  which  the  defendant  promised  to  come  for 
bim  at  eight  o'clock,  and  left  the  witness's  shop.  The  de- 
fendant came  back  in  about  a  minute,  saying,  that  be  b^d 
forgotten  that  they  did  not  poll  that  morning  until  nine 
o'clock ;  to  which  wituess  replied,  ''  Very  well,  Sir/'  A 
friend  of  the  witness's  came  into  bis  shop  about  a  minute 
after  the  defendant  had  left  it,  and  the  defendant  shewed 
bim  the  sovereigns.  He  almost  immediately  afterwards 
shewed  them  to  another  friend,  and  in  about  half  an  hour 
afterwards  he  went  to  Mr.  iSpring  iiice's  committee,  and 
shewed  the  sovereigns  there.  He  did  not  return  to  bis 
shop  until  after  he  had  polled  (as  he  bad  done  on  two  pre- 
vious elections)  for  Mr.  Spring  Rke  and  Mi:.  Pryme*  This 
evidence  was  left  to  the  jury  by  the  Lord  Chief  Baron,  with 
a  question  as  to  the  credibility  of  the  witness ;  and  the  juty 
found  a  verdict  for  the  plaintiff,  damages  500/« 


Storks,  Serjt.  now  moved  for  a  new  trial.  The  only 
count  contained  in  the  declaration  in  this  case  is,  for  cor- 
Ttipting  a  voter  to  give  his  vote  for  a  certain  candidate;  and 
it  states,  that  the  defendant  did  corrupt  one  John  Gamer. 
This  count  was  not  supported  by  the  evidence,  for  it  clearly 
appeared  that  Garner  at  no  moment  intended  to  give  his 
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'▼ote  for  the  candidate,  to  induce  him  to  vote  for  whom  the 
defendant  gave  the  5l.  The  offence  of  ^*  corrupting*'  vras 
not  complete.  The  seventh  section  of  2  Geo.  2,  c«  24,  upon 
i^hieh  this  action  is  founded,  enactSi  "that  if  any  person 
who  has  or  claims'  to  have  any  right  to  vote  at  any  election 
of  any  member  to  serve  in  parliament,  shall  ask,  receive,  or 
.take  any  money  or  other  reward  by  way  of  gift,  &c.  or 
agree  or  contract,  for  any  money,  &c.  to  give  his  vote,  or  to 
refuse  or  forbear  to  give  his  vote  in  any  such  election  ;  or, 
if  any  person  by  himself,  or  any  person  employed  by  him, 
shall  by  any  gift  or  reward,  or  by  any  promise,  agreement, 
or  security  for  any  gift  or  reward,  corrupt  or  procure,  any 
person  to  give  his  vote,  or  to  forbear  to  give  his  vote  in  any 
such  election,  such  person  so  offending  in  any  of.  the  cases 
aforesaid  shall  for  every  such  offence  forfeit  the  sum  of 
500L,  and  shall,  after  judgment  obtained  against  him;  in  any 
proceeding  to  recover  such  penalty,  be  for  ever  disabled  to 
vote,  Sec."  The  penalties  imposed  by  this  section  are  of 
great  severity ;.  and  it,  therefore,  "behoves  the  Court  to  con- 
strue the  language  describing  the  various  offences  with 
more  than  ordinary « strictness.  By  the  first  part  of  the 
clause,  which  part  relates  to  the  voter,  it  is  made  criminal 
in  him  to  ask  *  for  a  reward  for  his  vote ;  but  by  the 
Jatter  part,  which  relates  to  the  briber^  the  fact  of  offering 
a  bribe- for  the  purpose  of  securing  a  vote  is  not  made 
penal.  The  consent  of  the  voter  is  made  essential,  for 
otherwise  no  person  can  be  said  to  have  been  corrupted. 
This  argument  was  offered,  on  behalf  of  the  sitting  mem- 
ber, to  a  (Committee  of  the  House  of  Commons  in  the  Barn" 
staple  case{a\  and  its  decision  was  in  favour  of  the  sitting 
member,  though  it  does  not  appear  that  they  gave  any  opi* 
nion  upon  this  point.  Of  course  that  which  was  said  before 
the  committee  is  only  alluded  to  as  a  part  of  the  argument 
now  offered  on  behalf  of  the  defendant.  There  was  no 
assent  in  this  case  on  the  part. of  the  voter  ;—^there  was  no 
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iaS5.  corrupt  contract.  [Lord  Denman,  C.  J.  There  may  have 
been  a  contract,  although  it  was  not  performed  : — the  voter 
may  have  been  doubly  corrupted.]  There  was  no  evidence 
of  his  having  given  any  promise  whatever  to  the  defendant 
[Pattesonj  J.  In  the  first  vol.  of  Selw.  Nisi  Prius  (a)  it  is 
said,  "  If  a  person  give  or  promise  money  or  other  reward 
to  a  voter,  tn  order  to  procure  his  vote  for  one  candidate, 
although  the  voter  afterwards  vote  for  another  candidate, 
the  penalties  of  the  statute  are  incurred  by  the  corrupter." 
For  this  Mr.  Seltmfn  cites  Sulston  v.  Norton  (6).]  It  may 
be  doubted  whether  that  is  good  law^  There  is  a  most 
obvious  distinction  between  corrupting  or  procuring  a  man 
to  vote,  and  the  mere  asking  him  to  do  so.  Here,  there 
was  only  au  endeavour  to  corrupt  [PattesoUt  J.  The  man 
received  the  6L  He  must  certainly,  therefore,  have  given 
the  party  corrupting  to  understand  that  he  was  corrupted. 
Was  not  the  taking  the  money  itself  evidence  of  a  con- 
tract? Coleridge,  J »  Your  argument  is  exactly  that  which 
was  used  in  Sukton  v.  Norton  (c).  There,  the  defendant 
had  given  one  Moore  five  guineas  to  vote  for  Lord  VUliers 
and  Sir  Robert  Burdett ;  Moore,  however,  voted  for  their 
opponent  The  action,  which  was  upon  the  bribery  act, 
charged  the  defendant  with  having  corrupted  Moore  to  vote 
for  Lord  V.  and  Sir  R.  B.;  and  the  plaintiff  had  a  verdict 
Caldecott  moved  to  set  aside  the  verdict,  and  argued,  that 
''  corrupting  Moore  to  give  his  vote''  roust  mean  **  actually 
procuring  him  to  give  bis  vote ;"  and  that,  as  Moart  in  fact 
did  not  vote  for  the  persons  for  whom  he  promised  to 
vote,  but  for  their  opponents,  the  defeudant  could  not  be 
said  to  have  procured  him,  by  a  corrupt  agreement,  to  give 
his  vote.  A  case  of  Bush  v.  RawHns  was  cited  coatr4 ;  and 
Lord  Mansfield  said,  "  The  case  of  Bush  v.  Rawlins  is  in 
point;  and  I  wonder  how  it  could  ever  be  a  doubt,  for  the 
offence  was  completely  committed  by  the  corrupter,  whether 
the  other  party  shall  afterwards  perform  his  promise,  or 

(«)  Page  631  of  7th  ed.  (c)  3  Burr.  1835. 

(6)  3  Burr.  1235. 
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break  it."  Here,  as  there,  the  money  was  taken  b;  the  i8$5. 
voter,  8o  that  the  offence  of  the  corrupter  was  complete.] 
In  that  case,  there  appears  to  have  been  proof  of  a  corrupt 
agreement  by  the  voter.  [Coleridge,  J.  Not  distinctly  so. 
The  evidence  of  the  agreement  appears  to  have  consisted 
in  the  acceptance  of  the  bribe.]  A  man  cannot  be  said  to 
have  procured  another  by  corrupt  agreement  to  give  bis 
vote  for  one  candidate,  when,  in  fact,  he  gave  it  for  another. 
[Lord  Denman,  C.  J.  You  assume,  that  *^  procuring  and 
*'  corrupting  a  voter  to  give  his  vote  are  the  same  thing.  "PrO' 
curing*'  implies  that  the  vote  was  given;  but  *' corrupting*' not 
necessarily  so.]  They  appear  to  be  used  in  the  same  sense. 
This  part  of  the  clause  contemplates  the  completion  of  the 
endeavour  to  corrupt.  Though  it  may  not  be  necessary  that 
the  vote  should  be  given,  there  must  be  a  bon&  fide  agree- 
ment between  the  parties.  [Coleridge,  J .  You  mean  to 
say  this — that  even  if  the  voter  promised  to  vote,  never  in- 
tending to  perform  his  promise,  the  case  would  not  be  within 
the  clause.  Therefore,  if  a  man  promised  two  opposite 
candidates  to  vote  for  them,  and  received  a  bribe  from  each, 
but  never  intended  to  vote  for  either,  and  did  not  do  so, 
you  would  say  that  neither  party  bribing  would  be  indict^ 
able  under  this  statute.]  The  argument  certainly  goes  to 
that  extent. 

Lord  Denman,  C,  J^ — It  seems  to  me,  that  the  dis- 
tinction between  the  words  ''  procure"  and  ''  corrupt"  is 
decisive  against  the  defendant.  A  man  cannot  be  said  to 
bave  procured  a  voter  to  give  his  vote  to  a  candidate,  unless 
the  vote  was  actually  obtained ;  but  the  offence  of  corrupt^ 
ing  may  well  be  complete,  although  the  vote  was  never 
given.  The  words  clearly  have  different  meanings.  I  think 
the  offence  of  corrupting  was  completely  established  in  this 
case.  There  is  some  slight  difference  between  this  case 
and  that  of  Sulston  v.  Norton,  because  there  it  appeared 
that  when  the  defendant  gave  Moore,  the  voter,  five  guineas, 
Moore  gave  him  a  note  for  the  amount,  and  the  defendant 
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gave  Moore  a  counter-note  obliging  himself  to  give  up 
Moore 8  note  upon  the  performance  of  the  condition; 
whereas  here  it  was  merely  shewn  that  the  voter  accepted 
the  money.  That  acceptance  of  the  bribe  was,  however, 
sufficient  of  itself  to  shew  a  contract.  If  it  had  been  left 
to  the  JU17  to  say  whether  the  voter  had  agreed  wHh  the 
defendant  to  give  his  vote,  they  would  have  found  that 
he  did  so.  If  it  was  intended  to  be  denied  that  there 
was  any  real  contract,  the  attention  of  the  learned  judge 
should  have  been  drawn  to  the  subject,  in  order  that  the 
question  might  have  been  left  by  him  to  the  jury.  If  we 
were  to  say  that  the  fact  of  the  voter^s  fwt  performing  bis 
promise  to  vote,  or  his  secretly  intending  not  to  -abide  by 
the  agreement  which  he  was  making,  made  the  oiFence  of 
the  corrupter  less  complete,  we  should  be  confounding  all 
notions  of  justice.     There  most  certainly  must  be  no  rule. 


LiTTLEDALE,  J. — ^The  words  *'  procure"  and  **  corrupt,^ 
used  in  the  act  of  parliament,  have  very  distinct  meanings. 
To  '^  procure*'  is  to  get  the  thing  actually  done ;  but  to 
satisfy  the  meaning  of  the  word  ''  corrupt,'*  it  is  sufficient 
if  a  corrupt  agreement  be  made  in  consequence  of  the  offer 
of  the  bribe.  There  is  this  distinction  certainly. between 
Sulston  V.  Norton  and  this  case,  that  there  the  corruption 
of  the  voter  was  really  complete,  whereas  here  the  voter  did 
not,  perhaps,  at  the  time  of  agreeing,  actually  intend  to  give  a 
corrupt  vote;  but  to  my  mind  this  distinction  is  immaterial. 
I  do  not,  indeed,  think  that  the  question  is  raised  as  to  the 
effect  of  the  voter's  not  intending  to  give  the  vote,  for  tfast 
fact  is  not  distinctly  found.  Any  positive  opinion,  therefore, 
on  this  point  is  not  called  for. 


Patteson,  J.— I  quite  agree  with  my  brother  Storks, 
that  there  is  a  great  distinction  between  the  different  parts 
of  this  clause; — that,  as  in  the  part  relating  to  the  voter 
the  word  ''  ask"  is  used,  and  not  repeated  in  the  latter  part, 
something  more  is  requisite  in  the  case  of  the  briber  than 
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the  mere  offer  of  a  bribe.  In  the  case  of  the  voter^  it  is 
clear  from  the  express  words  of  the  clause,  that  any  agree- 
ment or  contract  for  any  reward  to  give  bis  vote — whether 
intended  to  be  performed  or  not — would  make  him  liable  to 
the  penalties  of  the  act  Upon  the  latter  part  of  the  clause 
the  question  is,  whether  the  party  has  by  any  gift  or  reward, 
or  by  any  promise,  agreement,  or  security  for  any  gift  or 
reward,  corrupted  or  procured  the  voter  to  give  his  voie  in 
this  election.  I  quite  agree  with  my  lord  as  to  the  distinc- 
tion between  "  corrupt"  and  "  procure."  A  party  may 
"  corrupt'*  another  to  give  his  vote,  although  the  vote  be 
not  given;  and  I  think  that  the  decision  in  Suhton  v.  Norton 
is  right.  But  then  it  is  said,  that  the  voter  never  intended 
to  give  bis  vote  to  this  candidate,  and  that,  therefore,  he 
was  not  corrupted.  I  do  not,  however,  think  that  it  suffi- 
ciently appears,  that  in  fact  the  voter  did  not  intend,  at  the 
precise  moment  of  making  the  agreement,  to  give  his  vote 
accordingly.  That  fact  ought  to  have  been  distinctly  proved. 
The  judge  ought  to  have  been  asked  to  put  the  question  to 
the  jury  as  to  whether  the  voter  did  so  intend  or  not. 
Whether  the  party  did  intend  to  give  his  vote  or  not,  he 
unquestionably  professed  to  intend  to  do  so.  If  it  had  been 
distinctly  shewn  that  the  party  never  did  intend  to  give  liis 
vote,  that  in  fact  all  he  did  was  for  the  purpose  of  entrapping 
the  defendant,  my  present  impression  is,  that  the  offence 
of  the  corrupter  would  nevertheless  be  complete.  Where 
the  corrupter  has  done  all  that  in  him  lay  towards  the  cor- 
ruption of  the  voter,  I  am  not  dihposed  to  think  that  the 
iutention  of  the  voter  can  affect  the  corrupter's  liability. 
If  that  were  otherwise  there  would  be  this  extraordinary 
result,  that  the  voter  who  made  the  corrupt  agreement,  not 
intending  to  perform  it,  would  be  liable  under  the  former 
part  of  the  section,  whilst  the  corrupter  who  had  completed 
the  offence  as  far  as  in  him  lay,  would  not  be  liable.  If 
there  be  an  actual  agreement  to  corrupt,  and  money  given 
by  the  corrupter  in  performance,  on  his  part,  of  that  agree- 
ment, I  must  say  that  it  seems  to  me  at  present,  that  the 
corrupter  is  liable  under  this  statute. 
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not  correct,  according  to  the  understanding  of  miners ;  the 
verdict  to  be  reduced  to  5000/.  or  to  stand  for  22,O0OL 
accordingly.  This  arrangement  having  been  communicated 
to  the  judge,  his  lordship  directed  the  jury  to  find  a  verdict 
for  22,000/.,  which  they  accordingly  did. 

In  Easter  term,  1834,  F.  Pollock  obtained  a  rule  nisi  to 
reduce  the  damages  to  5000/.,  or  for  a  new  trial. 


Coltman  and  Cowling  now  shewed  cause.     Unless  upon 
looking  at  the  terms  of  the  covenant^  taken  by  itself  or  in 
connection  with  the  rest  of  the  deed,  the  Court  can  perceive 
an   ambiguity,   parol    evidence  ought  not  to   be  received. 
Where  words  of  doubtful  import  are  used,  evidence  may 
be  received  for  the  purpose  of  applying  the  instrument  to 
its  proper  subject-matter;  and  in  general,  where  terms  are 
used  in  a  peculiar  sense  by  mercantile  men,  parol  evidence 
may  be  received  to  interpret  them ;  but  this  exception  to 
the  general  rule  is,  even  in  the  cases  of  mercantile  con- 
tracts, limited  to  those  cases  in  which,  upon  the  face  of  the 
contract,  something  of  a  doubt  is  raised  by  the  use  of  the 
words.  Where  in  a  mercantile  contract,  or  in  a  contract  made 
between  persons  of  a  particular  class,  words  are  used  which 
are  ordinary  expressions,  having  in  the  English  language  a 
precise  and  well-known  meaning,  evidence  cannot  properly 
be  received  for  the  purpose  of  shewing  that  amongst  the 
merchants,  or  the  particular  class  of  persons,  those  words 
are  used  in  a  distorted  sense.    This  limitation  of  the  rule 
above  alluded  to,  is  in  itself  founded  on  good  sense,  and  is 
to  be  deduced  as  a  rule  of  law  from  the  observations  of 
the  Courts  and  judges  in  Baker  v.  Payne  (a).  Slant  v. 
Cumyns{b),  Anderson  v.  Pitcher  (c).  Cross  v. Eglin  (d),  At- 
iorney- General  v.  Cast  Plate  Olass  Company  (e).    The  rule, 
indeed,  with  this  limitation,  is  in  eflfect  a  branch  of  the  rule, 
that  where  an  ambiguity  appears  upon  the  contract,  parol 


(a)  1  Vezey,  sen.  456. 
lb)  8  Vezey,  sen.  331. 
(r)  2  Bos.  &  Pull.  164. 


((/)  2  Bam.  &  Adol.  106. 
(e)  1  Anstr.  39. 
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evidence  may  be  received  for  the  purpose  of  directing  its 
application.  There  are  certain  cases,  as  that  of  Smith  v. 
Wikon  {a)t  (in  which  evidence  was  received  to  shew  that 
by  the  custoni  of  the  country  where  a  certain  lease  of  a 
rabbit  warren  was  made,  a  *'  thousand  rabbits"  meant 
1,200  rabbits,)  whi(;h  have  decided  that  where  terms  of 
number  and  measure  are  used  in  contracts,  evidence  may  be 
received  to  shew  that  by  the  custom  of  the  particular  country 
or  trade,  they  are  used  in  a  peculiar  sense.  But  terms  of 
number  and  measure  stand  alone  in  this  respect,  the  rule 
with  regard  to  them  having  been  relaxed,  probably  owing 
to  certain  acts  of  parliament  having  treated  them  as  capable 
of  bearing  various  senses,  according  to  the  subject-matter, 
the  trade^  or  the  locality. 
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Sir  F.  Pollock,  (with  whom  were  Wightman  and  Addi- 
sou,)  contrd,  was,  in  the  early  part  of  his  argument,  stopped 
by  the  Court. 

Lord  Demman,  C.  J. — We  are  all  of  opinion  that  the 
evidence  was  receivable.  '*  Level*'  does  not  appear  to  me 
to  be  in.  itself  a  word  which  has  any  particular  meaning 
attached  to  it  under  all  circumstances;  and  therefore  in  or- 
der to  know  what  these  parties  meant,  the  evidence  should 
have  been  received.  With  the  ejffect  of  the  evidence,  when 
received,  we  have  nothing  to  do.  It  is  enough  to  say  that 
the  word  levels  being  used  by  parties  with  reference  to  that 
which  is  in  the  nature  of  a  trade,  in  which  it  may  con- 
sistently with  its  general  meaning  have  a  peculiar  meaning, 
it  was  necessary  to  hear  from  witnesses  what  the  meaning 
was.  I  am  not  sure  that  the  doctrine  has  not  been  carried 
further  than  that  It  is  not  necessary  to  go  further,  how- 
ever, in  a  case  of  this  sort,  where  the  word  is  both  to  a 
certain  degree  ambiguous,  and  is  clearly  a  technical  term 
with  reference  to  the  subject-matter. 


(a)  S  Barn.  &  Add.  728. 
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LiTTLEBAi^fi^  J. — I  do  DOt  thiiik  this  is  a  question  so 
ipuch  about  latent  ambiguity  as  it. is  about  the  construction 
of  a  word  in  the  E^nglish  language.  I  dp  not  think  it  can 
be  said^  thut,  in  qrdinsM'y  language  the  word  "  level"  inva- 
riably means  ''  honzontaFVor  *f-  horizontal  line."  It  is  like 
many  qik^t  words  in  .our  language,  which  have  various 
meanings^  acpprding  to  the  subject-matter  to  which  they  are 
applied,  or  the  parties  by  whom  th^y  are  used.  The  same 
word  may  haive  twenty  different  meimings. 


Patteson,  J.— -Thisis  the  qaseof  a:minisg)ease,  and  the 
word  must  be  construed,  secundum  subjectam  materiam, — as 
a  naining  word.  fVe.  do  not  know  what  that  meaning  is: — 
Evidence  ought  therefore  to  be  received  {a). 


CoLEBiBGE,  J«  concurred. 


A  question  having  been  put  to  the  Court,  as  to  the  form 
of  the  rule, 


Lord  Denman,  C.  J-. — We  have  nothing  to  say  except 
that  the  inquiry  should  proceed.  The  evidence  appearing 
to  us  to  be  receivable,  for  the  purpose  of  shewing  iu  what 
sense  the  parties  to  this  instrument  used  the  term,  it  must 
be  referred  to  the  arbitrator,  to  decide  upon  the  effect  of 
the  evidence, 

Patteson,  J. — The  question  is  not  to  be  confined  to 
the  ordinary  meaning  of  the  specific  word  "  level"  at  all;  it 
is  here  necessary  to  ascertain  what  the  meaning  of  the  tern 
is  locally. 

(a)  And  see  Hob.  169;  1  Roll.  Abr.  86;  1  Danv.  Abr.  161. 
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Chapman  v.  Kbane. 

Assumpsit  on  a  bUI  of  exchange,  by  indorsee  against  Held,  that  no- 
drawer.     Pleas:  first,  that  the  defendant  had  not  due  notice  ^^^  of  a  bill 
of  the  dishonour  of  the  bill;  and,  secondly,  usury.     The  of  exchange  is 
cause  was  tried   before  Tindal,  C.  J.,  at  the  Guildford  given  by  any 
assizes,  in  1834,  when  the  following  facts  were  proved:  ^rt^^'trlhe** 

The  bill  had  been  drawn  by  the  defendant  on  and  accepted  bill,  and  that 
by  Lord  JE.  T.     The  defendant  indorsed  it  in  blank,  and  de-  Jro^"^iher 
livered  it  to  one  WiHshire,  who  discounted  it*     Previously  immediately 
to  the  discounting  of  the  bill  by  Wiltshire,  it  had  been  from  the 
indorsed  by  the  plaintiff^  upon  the  desire  of  one  Keilly,  the  l^^lder. 
defendant's  agent,  and  in  consideration  of  his  buying  a  quan«- 
tity  of  goods,  and  guaranteeing  a  third  of  the  amount  of  the 
bill.     Wiltshire  left  the  bill  in  the  hands  of  the  plaintiff's 
clerk  with  instructions  to  obtain  payment,  or  give  notice  of 
dishonour.    The  clerk  gave  notice  to  the  defendant,  in  the 
name  of  the  plaintiff— not  in  that  of  Wiltshire.     It  was 
objected,  on  the  part  of  the  defendant,  that  there  was  no 
evidence  of  due  notice  of  dishonour.     The  learned  Chief 
Justice  upon  this  nonsuited  the  plaintiff,  but  gave  him  leave 
to  move  to  enter  a  verdict.     A  rule  nisi  having  accordingly 
been  obtained, 

Thesiger  BjaA  Piatt  now  shewed  cause.  The  question  is, 
whether  notice  of  dishonour  must  be  given  by  the  holder, 
or  may  be  given  by  another  person.  In  Tindal  v.  Brown  (a), 
it  was  expressly  determined  that  notice  of  dishonour  must 
come  from  the  holder.  [Lord  Denman,  C.  J.  Ex  parte 
Barclay  (A)  is  an  authority  to  the  same  effect.]  The  object 
of  notice  is  to  inform  the  party  where  the  bill  is,  that  he 
may  take  it  up.    [Lord  Denman,  C.  J.  Not  only  that,  but 

(a)  1  T.  R.  167.  others,  14  Massach.  Reports,  116; 

(6)  7  Ves.  Jan.  597.  And  see  Bank  of  Utka  v.  Smith,  18  Johns. 
Stanton  and  others  v.  Blossom  and      Reports,  830. 
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183d.  to  inform  him  that  the  party  who  gives  the  notice  looks  to 
the  party  to  whom  the  notice  is  given  for  payment.]  The 
policy  of  requiring  notice  from  the  holder  iS|  that  the  party 
may  protect  himself,  by  immediately  taking  up  the  bill.  If 
the  notice  in  this  case  was  sufficient,  IVUishire  might  have 
commenced  an  action,  although  the  defendant  was  ignorant 
where  Wilishire  was,  and  could  not  therefore  have  prevented 
the  action  by  payment  to  him.  In  Stewart  v.  K€nneit{a), 
Lord  Elienborough,  at  nisi  prius,  heldy  that  the  notice  most 
come  from  the  holder.  His  lordship  there  said/  "  the  notice 
must  come  from  tlie  person  who  can  give  (6)  the  drawer  or 
indorser  his  immediate  remedy  upon  the  bill,  otherwise  it  is 
a  mere  historical  fact."  A  contrary  doctrine  was  laid  down 
in  Rosher  v.  Kierafi  {c),  Jameson  v.  Swmtott(d),  and  Wilson 
V.  Swabey  (e).  But  in  those  cases  the  previous  authorities 
were  not  discussed  or  cited. 

Adolphus,  in  support  of  the  rule.  All  the  cases  on  this 
subject  have  been  cited.  Stewart  v.  Kennett  is  distinguish- 
able from  the  present  case.  There  the  .notice  was  given 
by  a  mere  stranger^  a  person  who  was  neither  party  nor 
agent  to  any  party  to  the  bill.  Wikon  v«  Swabey  was  de* 
cided  by  Lawrence,  J.,  Jameson  v.  Swittton  by  Lord  Ellen- 
borough.  It  is  not  to  be  presumed  that  either  was  ignorant 
of  or  passed  over  the  previous  authorities.  If  the  object  of 
notice   is   that  the  party  may  pay   the  bill,   he   certainly 

(a)  2  Campb.  177.  and  by  tbe  latter  to  the  defendant, 

(P)  But  in  RosJier  v.  Kieran,  4  who  was  his  immediate  indorser, 

Campb.  87,  a  notice  given  b^  the  and  the  objection  taken  was,  that 

ficcepttir  was  held  sufficient.  the  defendant  should  have  had  no- 

(r)  4  Campb.  87.     See  the  pre-  tice  immediately  from  the  plaintiff, 

ceding  note.  The  only  consequence  of  the  omis- 

!                                                   {d)  2  Campb.  S73.  sion  of  the  immediate  notice  to  the 

(e)  1   Stark.  N.  P.  C.  34.     In  first  indorser,  was  to  expose  the 

that  case,  and  in  Jameson  v.  Swin-  holder  to  the  risk  of  losing  his  re- 

{                                              /pn,  the  point  can  hardly  be  said  medy  against  such  first  indoner, 

''                                             to  have  arisen.    Notice  was  given  in  case  the  second  indorser  had 

by  tht  holder  to  the  last  indorser,  omitted  io  past  on  tbe  notice. 
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might  have  done  so  here.  In  Chitty  on  Bills  {a)  all  the 
authorities  are  collected,  and  the  author  states  it  as  the 
result  of  the  authorities^  that  it  is  not  absolutely  necessary 
that  the  notice  should  come  from  the  person  who  holds  the 
bill  at  the  time  when  the  notice  is  given,  and  that  it  is  sufficient 
if  it  be  given  after  the  bill  was  dishonoured,  by  any  person 
who  is  a  party  to  the  bill,  and  who  would,  on  the  same  being 
returned  to  him{h),  have  a  right  of  action  thereon.  [Lord 
Denman,  C.  J.  In  Bayley  on  Bills,  it  is  said,  that  it  is 
better  (c)  that  notice  should  come  from  all  the  parties  to 
the  bill.] 

Cur.  adv.  vult. 
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'  Lord  Dbkman,  C.  J.,  on  a  subsequent  day,  delivered 
the  judgment  of  the  Court: — On  the  trial  of  this  action  by 
the  indorsee  against  a  drawer  of  a  bill  of  exchange,  the  Lord 
Chief  Justice  of  the  Common  Pleas  directed  a  nonsuit,  for 
want  of  due  notice  of  dishonour.  The  bill  had  been  in- 
dorsed by  the  plaintifi'  by  the  desire  of  Wiltshire,  who  had 
discounted  it,  and  left  it  in  the  hands  of  the  plaintiff's  clerk, 
with  instructions  to  obtain  payment,  or  give  notice  of  disho- 
nour. He  did  give  notice  to  the  defendant, — but  in  the  name 
of  the  plaintiff,  not  in  that  of  Wiltshire,  the  then  holder,  who 
bad  deposited  the  bill  with  him.  The  objection  to  the  plain- 
tiff's right  to  recover  was  founded  on  Tindal  v.  Brown,  in 
which  case  all  the  judges  of  this  Court,  except  Lord  ManS" 
field,  considered  a  notice  given  by  one  who  was  not  the 
holder  (d)  as  no  notice,  on  the  ground  that  the  drawer  was 
not  thereby  apprised  of  the  holder's  intention  to  look  to  him 
for  payment.     And   this  case  was  distinctly   recognized, 


(a)  Chitty  on  Bills,  297,  Tth  ed. 

(6)  Vide  iupr^f  608  (e).  It  is 
beliered  that  all  the  foreign  writers 
upon  bills  of  exchange,  are  silent 
as  to  any  notice  of  dishonour,  (d^- 
nonctation  du  protet,)  except  that 
proceeding  from  the  holder  of  the 


bill,  either  immediately,  nr  deriva- 
tively through  those  anterior  par- 
ties who  have  received  notice  from 
the  holder. 

(c)  Ftt/c  fwpra,  608  (e). 

(d)  S.  P.  Esdaile  v.  Sawerby,  11 
East,  1 17. 
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1835.        and  its  principle  adopted,  by  Lord   EldoHg  in  Ex  parte 
Barclay  {a). 

Notwithstanding  these  high  authorities,  it  is  clear  from 
Jame$on\.  SwintoHp  Wihon  v«  Swabey(b\  and  also  from  the 
teamed  treatises  on  bills  of  exchange,  that  the  contrary  doc- 
trine has  prevailed  in  the  profession,  and  we  must  presume 
a  contrary  practice  in  the  commercial  world,  it  is  univer- 
sally considered  that  the  party  entitled  as  holder  to  sue  upon 
the  bill,  may  avail  himself  of  notice  given,  in  due  ttme,  by 
any  party  to  it.  In  the  nisi  prius  cases  above  referred  to,  no 
express  allusion  was  made  to  Tindals.  Brown{c)  or  Ex pnrte 
Barclay,  but  we  can  hardly  conceive  that  they  were  not  pre- 
sent to  the  recollection  of  Lord  EUenborough  and  Mr. 
Justice  Lawrence,  or  the  counsel  etigaged.  Those  learned 
judges  indeed  decided  them  at  nisi  prius,  but  without  their 
decisions  being  questioned.  We  are  now  compelled  to  de- 
termine whether  the  case  of  Tindal  v.  Brawny  as  to  this 
point,  be  good  law, — and  we  think  that  it  is  not.  If  it  were, 
the  holder  might  secure  his  own  right  against  bis  immediate 
iudorser  by  regular  notice,  but  the  latter,  and  every  other 
party  to  the  bill,  would  be  deprived  of  all  remedy  against 
anterior  indorser8((i),  and  the  drawer,  unless  each  of  those 
parties  should  in  succession  take  up  the  bill  immedieUely  on 
receiving  notice  of  dishonour, — a  supposition  which  cannot 
be  reasonably  made.  We  may  add,  that  in  Tindal  v.  Brtnon, 
this  point  was  not  necessary  for  the  decision  of  the  case,  as 
this  Court,  including  Lord  Mansfield,  granted  a  new  trial 
on  a  different  ground. 

Rule  absolute  (e). 

(a)  7  Ves.  jun.  597,  with  which  (c)  1  T.  R.  167 ;  $uprd,  607. 

the  American  cases  referred  to,  (d)  Vide  ftipnd,  608  («). 

suprd,  607  (c),  appear  to  agree.  (e)  See  NickoUon  v.  GomthU^  2 

(6)  As  to  bow  far  these  cases  H.  Bla.  609.     And  see  SoUrtt  ▼. 

are  reconcilable  with    Tmdal  v.  Palmer,  1  Bingb.  N.  S.  194,  and 

Brown,  vide  iuprh,  608  (f).  5  Moore  &  Scott,  1. 
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Philpott  v.  Kelley. 

Trover  for  a  pipe  of  port  wine  and   1000  bottles.  Where,  in  tro- 
Pleas :    first,  not  guilty :    secondly,  not  guilty  within  six  against  bailee, 
years.    At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  t^e  defendant 
Maidstone  spring  assizes  in  1834,  the  following  facts  ap-  statute  of 
peared:—  limitations,  it 

'^  IS  not  sum- 

October,  1825.    The  plaintiff  requested  one  Croasdill  to  cient  for  the 

keep  a  pipe  of  port  wine  for  him   in.  CroasdilFs  cellar.  ^^"  ^^  ^ 

Croasdiil,  who  resided  with  his  mother-in-law,  the  defend-  done  more 

/-*•«•  «i      /    I  •  ■  •  11       •     than  six  years 

anty  finding  bis  own  cellar  (which  was  a  private  cellar  m  before  action 

the  defendant's  house)  too  small,  deposited  the  pipe  of  brought,  which 

wine,  and  some  bottles  belonging  to  the  plaintiff,  in  the  might,  at  his 

defeodant's  cellar,  with  her  permission.  ^Pj^^  J^^^®  ^ 

November,  18£6.  Croaidill  became  bankrupt;  and  some  of  conversion, 
time  before  Christmas,  18^,  his  assignees  demanded  the  p^ve^lear^ 
^Qe,  onequt  vocal 

2£nd  December,  1826.   The  plaintiff's  solicitors  wrote  ownership. 

to  the  defendant  as  follows  :—  Where,  in 

trover  for  wine 
**  Madam — We  are   informed    by  Mr.  Phi/pott  (the  and  bottles, 

plaintiff)  that  a  pipe  of  port  wine,  purchased  and  paid  for  ^hews^hat^ 
by  him,  and  in  your  custody,  has  been  applied  for  under  more  than  six 

the  pretence  that  it  belongs  to  the  assignees  of  CroaidiU,  action  brought 

he  deposited  a 
pipe  of  wine  and  some  bottles  with  the  defendant,  it  is  not  sufficient  for  the  defendant, 
m  suppontng  a  plea  of  the  statnte  of  limitntions,  to  shew  the  mere  fact  of  the  wine 
having  been  bottled  more  than  six  years  before  action  brought,  and  whilst  the  wine 
continued  in  her  cellar. 

Nor  though  that  fact  be  followed  by  oonsumptien  of  a  part  of  the  wine  within  six 
years  before  action  brought. 

Nor  is  it  a  sufficient  answer  to  the  wfude  demand  to  shew  that  Apart  of  the  wine 
was  consumed  more  than  six  years  before  action  brought.  Per  ^dtteson/j,,  and 
Coleridge^  J. 

Semme,  that  a  destruction  by  the  bailee  of  part  of  the  goods  deposited,  he  having 
the  residue  (uniniured  by  the  destruction  of  the  other  part)  in  his  possession, ready  to  be 
delivered  up,  will  not  entitle  the  bailor  to  maintain  trover  for  the  whole.    Per  Patieton,J, 

A  letter  written  to  a  bailee  bv  the  bailor's  attorney,  within  six  years  before  action 
brought,  in  which  he  says  that  the  bailor  has  instructed  him  to  commence  the  necessary 
proceedings  lor  the  recovery  of  the  goods,  which  were  deposited  with  the  bailee  and 
demanded  as  long  ago  as  on  a  day  named— more  than  six  years  before  artioii  brought, — 
and  threatening  to  commence  proceedings  if  the  goods  are  not  delivered  within  a 
week, — is  evidence  of  a  demand  and  refusal,  more  than  six  years  before  action 
brought,  proper  to  be  submitted  to  the  jury,  under  a  plea  of  the  statute  of  limitations  to 
trover  for  the  goods,  sembie. 
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1835.  who  has  been  declared  a  bankrupt.  We  therefore,  as 
solicitors  for  Mr.  Philpott,  give  you  notice  not  to  part  with 
the  same  to  any  one  but  such  person  as  shall  be  duly  aur 
thorized  to  receive  the  same  by  Mr.  tkUpoUf  or  by  us  as 
his  solicitors.*' 

January^.lB^?.  The  wine^  which  was  becoming  deterio- 
.  rated  from  remaining  too  long  in  the  wood,  was  drawn  off 
and  bottled  by  the  defendant;  and  afterwards  a  coosiderable 
quantity  was  drunk,  though  when  drunk,  did  not  appear. 

22nd  November,  1827.  The  plaintiff's  solicitors  wrote 
another  letter  to  the  defendant  as  follows : — 

''  Madam — Mr.  Philpott  has  instructed  us  to  commence 
the  necessary  proceedings  for  the  recovery  of  the  pipe  of 
wine,  which  for  his  convenience  was  placed  in  your  cellar, 
and  was  demanded  of  you  so  long  ago  as  the  \9ih  March 
last;  but  as  Mr.  Philpott  has  no  wish  to  put  you  to  any 
unnecessary  inconvenience  or  expensoj  we  have  to  propose 
to  you  that  in  case  you  will  deliver  up  the  same  to  him 
within  a  week  from  the  present  time,  he  will  indemnify  you 
against  any  claim  that  may  hereafter  be  set  up  by  any  other 
person  to  the  same.  As  the  matter  cannot  be  allowed  to 
remain  any  longer  unsettled,  we  shall  commence  proceed- 
ings against  you  without  further  notice,  u^s»  the  wine  is 
delivered  within  the  time  above  fitated/' 

4th  April,  1833.  Croasdili*B  assignees  having  abandoned 
all  claim  to  the  wine,  the  plaint^  .demanded^  aiid  the  de- 
fendant refused  to  deliver,  the  wine. 

I8th  October,  1833,  the  presettt  action  was  cooraienced. 

The  plaintiff  having  made  a  primaL  facie  case  by  shewing 
the  fact  of  the  deposit,  and  of  the  demand  and  refusal  as 
above,  the  remainder  of  the  evidence  .  above  stated  was 
given  on  behalf  of  the  defendant,  in  support  of  his  plea  of 
the  statute  of  limitations,  as  shewing  that  there  had  been  a 
conversion  (a)  by  the  defendant  more  than  six  years  previously 
to  the  commencement  of  the  action,  either  by  the  bottling 
and  drinking  of  a  part  of  the  wine,  or  by  the  noa«delivery 

(a)  Vide  post,  62i  (a). 
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after  the  letter  of  December^  1826,  and  that  of  March, 
1827,  referred  to  in  the  letter  of  November,  1827.-  The 
lord  chief  baron  was  of  opinion  that  there  was  not  suffi- 
cient evidence  of  a  conversion  more  than  six  years  before 
the  commencement  of  the  action ;  but  nevertheless  left  the 
question  to  the  jury,  who  found  a  verdict  for  the  plaintifiF. 
Leave  vvas  then  given  to  the  defendant  to  move  for  a  non- 
suit, if  the  Court  should  be  of  opinion  either  that  the  bot- 
tling and  consumption  of  the  wine,  or  the  demands,  singly, 
or  the  consumption  and  demands  taken  together,  amounted 
to  a  conversion  so  as  to  sustain  the  plea.  In  Easter  term, 
1834,  Piatt  obtained  a  rule  nisi  to  enter  a  nonsuit ;  against 
whicfay 
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*  Spankie,  Serjt.,  and  Channell,  now  shewed  cause.  The 
defence  is,  that  more  than  six  years  before  the  commence- 
ment of  the  action  there  had  been  a  conversion  by  the  de- 
fendant; first,  by  a  demand  and  refusal ;  and,  secondly,  by 
reason  of  the  bottling  and  drinking  of  a  portion  of  the  wine. 

I.  Both  the  demand  and  refusal  must  be  unqualified.  First  point: 
After  the  wine  had  been  deposited  in  the  defendant's  cellar,  ref  "sal" 
Croasdill  became  bankrupt,  and  his  bankruptcy  gave  rise 
to  conflicting  claims.  The  letter  of  December,  ]  826,  was 
simply  a  direction,  on  the  part  of  the  plaintiff,  not  to  deliver 
up  the  wine  to  the  assignees  of  Croasdiil — not  a  demand 
by  the  plaintiff.  Then,  as  to  the  letter  of  22d  November, 
1 827.  That  letter  itself  is  dated  within  six  years  of  the 
commencement  of  the  action ;  but  then  it  is  true  that  it 
alludes  to  a  demand  made  in  the  previous  month  of  March, 
which  was  more  than  six  years  before  the  commencement 
of  the  action.  Ther«  was,  however^  no  evidence  of  what 
followed  that  demand.  It  is  shewn  that  there  were  con- 
-flicting  claims ;  and  all  that  can  be  fairly  inferred  from  the 
non-delivery  of  the  wine  after  that  demand  is,  that  the  de- 
fendant, learning  that  there  were  conflicting  claims,  took 
time  to  make  inquiry.  There  is  no  evidence  of  any  refusal, 
by  the  defendant,  to  comply  with  the  demand ;  and  if  there 
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1835.        had  been  a  refusal  it  may  have  ocpurried  wiihin  the  six 

II.  The  merely  putting  the  wiufe  into  bottles  would  not 
amount  to  9  conversion.  It  is  said  that  part  of  the  wine 
Second  poiDt : .  was  drunk,  but  at  what  period  does  not  appear.  An  act  of 
version.  "'  ownership  exercised  over  the  property  of  another^  must,  to 
constitute  a  conversion,  be  most  distinct.  [Coleridge,  J.  It 
appeared  by  the  evidence  that  the  wine  was  becoming  injured 
by  remaining  in  the  wood.]  Where  an  act  is  done  to  the 
property  of  another^  though  without  the  kqowledge  of  the 
owner,  which  amounts  to  a  conversion,  the  owner  is  barred 
by  the  statute  of  limitations  from  bringbg  an  action  of 
trover  after  the  six  years.  But  Granger  v.  George  ^a)  and 
Bree  v.  Holbeck  {b),  and  other  decisions,  establish  this 
distinction — that  the  act  which  constitutes  the  couversion 
must  not  be  fraudulent.  IPatteson,  J.  What  Lord  TetUer- 
den  says  in  Granger  v.  George  is,  that  that  species  of  fraud 
which  conceals  the  act  done  from  the  owner,  prevents  the 
operation  of  the  statute  of  limitations.] 

Thesiger  and  Piatt,  in  support  of  the  rule.  The  defend- 
ant is  entitled  to  a  nonsuit,  on  the  ground  either  of  an  ac- 
tual conversion  or  of  a  demand  and  refusal  (which  would 
be  evidence  of  a  conversion)  more  than  six  years  before  the 
action  was  commenced. 

The  wine  was  bottled  at  the  end  of  1926  or  the  beginning 
of  1827*  Where  goods  are  left  with  a  depositary,  he  is  not 
at  liberty  to  exercise  any  thing  like  a  right  of  ownership 
over  them.  Any  act  of  ownership  amounts  to  a  conver- 
sion :  Richardson  v.  Atkinson  (c).  It  is  suggested  that  the 
wine  was  bottled  for  the  sake  of  preserving  it.  The  object 
of  the  bottling  is  explained  by  the  subsequent  consumption 
of  the  wine.  It  is  clear  that  at  the  time  of  the  demand  and 
refusal  in  1833,  it  was  impossible  to  comply  with  the  re- 

(d)    7   Dowl.  &  R^l.   729;  5  (h)  2  Doiigl.  655. 

Bam.  &  Cressw.  149.  (c)  1  Stra.  576. 
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quest,  because  a  part  of  the  win^  Had  been  drunk.  When 
did  that  impossibility  arise  f  (n  January,  18^7;  because  it 
was  impossible  at  that. period  (o  deliver, the  identical  sub^ 
ject-matter  of  demand*.  . . 

There  can  be  little  doubt  thait  there  was  an  absolute  der 
mand  and  an  unqualilied  reiu^^I  w>re  than  fi\x  years  before 
this  action  was  brought.  It  is  cle^r*  th^at  the  plaintiff  refused 
to  recogniiie  the  title  of  Croa^dilT^  assignees.  The  first  let- 
ter, in  December,  18^6,  is  from  the  plaintiff's  solicitors,  and 
desires  the  defendant  not  to  part  with  the  wine  to  any  one 
except  upon  the  order  of  the  plaintiff  or  his  aolicitor. 
Then  the  letter  of  November,  I8'£79  shews  that  a  letter  had 
been  written  in  March,  demanding  the  wine,  and  that  the 
defendant  had  refused,  or  had  done  something  which  was 
equivalent  to  a  refusal,  to  deliver  it  up  when  so  demanded. 
It  is  quite  clear  from  this  letter  that  a  demand  having  been 
made  in  March,  there  had  been  such  a  refusal  as  would 
have  enabled  the  plaintiff  to  ^'  commence  the  necessary  pro- 
ceedings." This  letter  contains  evidence  not  only  of  a  de- 
mand, but  also  of  a  refusal.  It  is  not  however  necessary 
that  there  should  be  an  absolute  refusal  where  there  has 
been  an  absolute  demand:  Topham  v.  Braddick(a),  WtU- 
kins  V.  WooUey  (6).  The  letter  contains  sufficient  evidence 
of  a  refusal;  and  a  jury  ought  to  have  been  instructed  to 
presume  a  refusal.  \Patteson,  J.  How  can  you  presume  a 
refusal  in  favour  of  a  party  who  sets  up  her  own  wrong  ? 
The  letter  concludes  with  saying,  that  an  indemnity  will  be 
given  against  the  claims  of  any  other  party.]  The  claim  of 
the  assignees  had  been  entirely  set  aside  by  the  letter  of 
December,  1826.  It  is  impossible  to  fix  any  other  period 
at  which  there  was  a  conversion  except  in  1826  or  the  be- 
ginning of  1827.  [Littledale,  J.  I  should  assume  that  the 
wine  was  bottled  at  the  desire  of  the  plaintiff.  Patteson,  J. 
It  is  perfectly  consistent  with  the  facts  proved,  that  the 
bottling  may  have  been  by  arrangement  between  all  the 
parties.]     It  is  submitted  that  the  bottling  of  the  wiqe,  foU 

(a)  1  Taunt.  5T2.  (6)  Gow,  N.  P.  C.  69, 
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lowed  by  a  drinking  of  a  portion  of  it,  was  a  conversion 
more  tbah  sisr  yeartfago.  If  so  tbei«  eaA  beno  s^seqnehf 
conversion.  [Cohridge, J.  Swoyn  v;  SP^heks {a) is ^nau^ 
tbority  to  the  contrary.  Patteson,  J.  If  a  person  ^hb  whrnn 
a  cask  of  wine  is  deposited  takes  out  of  it  a  dozen  of  wine 
witbout  tbe  knowledge  of  tbe  owner,  tHitt  h  Wbt  a  ^^R!v>^r- 
sion  of  tbe  wbole.  It  w6uld  at  most  be  tmfy  a  terisitkcfice 
conversion,  at  the  option  of  the  owfter.  Tbe-fHirty  might 
deliver  up  tbe  part  unapproprialfed.]  in-GtetiSfAi  0\  Din- 
neford(b)j  a  refusal  to  delirer  ond  df'^ii^venil  thinga  was 
held  to  be  a  conversion  of  tbe  whole;  l;PaiteMn}  3.  I'do 
not  say  that  a  conversion  of  part  ttiay  ilot,  cmdei*  some  cir* 
cumstances,  be  a  conversion  of  tb^  wb€>le,  Ht'it^dtivsf  tbe 
party  converting.] 

Lord  Den  MAN,  C.  J.— It  appears  to  *i0  that  the  de- 
fendant totally  failed  in  making  out  that  a  conversion  bad 
taken  place  above  six  years  beffbre  this  actidn  was  coai* 
menced.  She  certainly  furnished  scnne  evidence  of  a  con- 
version' on  which  the  plaintiff  might  have-  brought  bis 
action,  if  be  bad  thought  proper,  «t  a  nracbf  earlier  period; 
but  whether  the  jury  would  or  not  haVe  thought  that  evi-^ 
dence  satisfactory,  is  a  question 'on- whicfa  I  (sai^nM  spe- 
culate. ■....-   .1  ,  ..,        .  .. 

hi  18€7  two  parties  claimed  this •  wine^i^-die  p)aifilMF|  and 
the  assignees  of  Croasdil/ r^fid-itki  evid<StMfe  which  is  gi«en- 
by  this  defendant  of  her  own  wrongfdt  •  (Mnvfc#siOti  is' a  let- 
ter, written  to  her  in  Novemb^i'lBe^,  whtk!b  seams' to 
state,  in  effect,  (hat  proceedings' wtould  be  commenced  in 
coniseqnence  of  her  declining  to  cbmply  with  the  demand 
contained  in  a  former  letter.  The  defendant  bad  possession 
of  the  letter.  Why  did  she  not  produce  it?  There  wa^tio 
evidence  of  the  contents  of  that  letter,  or  of  wb«n  fbe  an- 
swer was  written.  It  might  have  been  written  tiie  ¥ety  dvf 
before  tbe  new  demand  was  made,  in  November^  1897, 
^hich  was  within  six  years  of  the  commencement  of  the 

(fl)  Cro.  Car.  245,  333.  (A)  5  Carr.  &  Payne,  13. 
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action.    It  is  quite  possible  that  this  may  have  been  so.        1885. 
Then  there  is  no  demand  and  refusal  at  all  proved  beyond 
that  period. 

As  lo  the  earlier  proceedings,  it  is  quite  plain  that  the 
defendant  was  hesitating  between  two  adverse  claims^  and 
that  she  had  not  done  any  act  by  way  of  denying  the  right 
of  the  plaintiff  altogether. 

Then,  with  regafd  to  the  bottling  off  the  wine,  and  the 
subsequent  consumption  of  a  portion  of  it.  Undoubtedly 
those  were  facts  that  ought  to  have  been  left  to  the  jury ;  and 
they  were  so  left  The  jury  were  not  satisfied  that  there 
was  any  conversion  in  18£6  or  the  early  part  of  1827 ;  and 
I  think  that  they  were  quite  right.  I  lament  that  any  leave 
was  reserved  for  moving  to  enter  a  nonsuit  in  a  matter  that 
1  clearly  for  the  jury. 


LiTTLEDALE,  J. — It  docs  uot  appear  to  me  in  this  case 
that  there  is  any  satisfactory  evidence  to  shew  that  the  con- 
version took  place  six  years  before  the  commencement  of 
the  action.  The  wine  having  been  deposited  in  the  de- 
fendant's cellar  by  CraasdUl,  was,  upon  his  bankruptcy, 
demanded  by  bis  assignees.  That  demand  was  not  com- 
plied with,  because,  it  would  appear,  the  defendant  was 
ignorant  whether  the  assignees  or  the  plaintiff  had  the  legal 
property  in  the  wine.  This  was  nothing  like  a  conversion 
as  against  the  plaintiff. 

Then  it  appears  that  about  this  period,  the  wine,  being  in 
the  defendant's  cellar,  was  bottled;  but  by  whose  direction, 
or  under  what  circumstances,  there  is  not  a  particle  of  evi- 
dence. There  is  evidence  that  the  wine  was  likely  to  be 
detericHated  by  bemg  kept  in  the  cask;  and  I  think  it  is 
rather  to  be  inferred  that  the  plaintiff'  desired  it  to  be  boU 
tied,  than  that  the  defendani  should  have  done  so.  Even  if 
the  wine  had  been  bottled  by  the  defendant's  direction,  it 
would  not  have  amounted  to  a  conversion. 

Then  it  is  said  that  a  good  deal  of  the  wine  was  con- 
Bumed  by  the  defendant.     But  there  is  no  satisfactory  evi- 
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1835.  4^QC  ^Qt  this  .was  doi^e  »ix  years  jb^fore  the  comroeme- 
pieot  of  the  action. 

The  other  ground  relied  on  is  what  is  called  the  desaand 
and  refusal-  It  is  impossible  to  say  that  the  refusal  to  de- 
liver to  the  assignees  of  Croasdill  shews  that  t^e  di^fcudytf 
clainaed  the  wine  as  h,er  omtb. 

Then,  with  respect  to  the  letter  of  November,  18iS7« 
which  alludes  to  a  demand  in  the  preceding  Nf  arch, — we 
know  not  wfiat  that  4eoii|»Qd  was ;  though  prob^bij  it  was 
that  the  defendant  sl^ojuld  deliver  up  the  wine ; — nor  do  we 
know  wl^^t  jthe  auswer  was.  The  answer  oyay  b^ve  been  a 
refusal;  bpt  CQuched  in  si^ch  language  that  i^  could  not 
amount  to  a  conversioi|.  The  defiendant  n^ay  have  refused 
to  deliver  up  the  wine  pn  accpvnt  of  conflicting  claims,  be- 
tween w*hich  she  felt  herself  incompetent  to  decide* 

It  does  not  appear  to  me  that  there  was  a  clear  conver- 
sion proved  more  than  six  years  previous  to  the  fiction;  and 
therefore  I  think  that  the  rule  must  be  discharged. 

Patteson,  J. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  The  plaintiff  made  oi|t  his  primSi  fi^cie 
case  by  proving  his  demapd  of  the  property  soughf  to  be 
recovered  in  1833,  and  a  refusal  to  deliver  it  up.  In  order 
to  make  the  statute  of  limitations  apply,  it  was  necessary 
for  the  defendant  to  shew  that  there  had  \ieeu  an  iictual 
prior  conversion  or  constructive  conversion  of  the  property 
claimed  in  the  action,  and  to  shew  also  clearly  that  that  )iad 
taken  place  more  th^n  six  years  before  the  commencement 
of  the  action, 

Thfsre  is  a  case  referred  to  by  my  brother  Coleridge,  in 
Croke^s  Reports  (a),  in  which  the  Court  certainly  h^ld  that 
the  demsmd  and  refusal  might  be  evidence  of  a  conversion, 
although  it  appeared — I  believe  it  was  stated  on  the  record 
— that  the  ship  itself,  the  subject-matter  of  the  actiop,  had 
been  actually  sold  and  disposed  of  more  than  six  years  be- 
fore.   The  judges  said  they  would  presume  tbat  tbe  ship 

(a)  Swinfn  v.  Siepken$y  Cro.  Car.  245. 
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had  come  again  into  the  hands  of  the  defendant  after  he  had  1235, 
so  sold  it,  and  was  in  his  hands  at  the  time  the  demand  and 
refusal  took  place.  That  was  a  decision  by  three  of  the 
judges  against  one.  The  decision  savours  very  much  of  Kelley. 
subtlety,  undoubtedly ;  and  I  am  not  now  prepared  to  say 
that  if  a  similar  circumstance  were  to  arise,  I  should  be 
disposed  to  hold  that  decision  as  good  law.  Here,  it  was 
necessary  for  the  defendant  to  prove  a  conversion.  This 
she  tried  to  do  in  two  ways ;  first,  by  shewing  a  demand  ^ 

and  refusal  of  the  same  property  more  than  six  years  before 
the  action  was  brought; — and  as  to  that  I  think  she  failed 
altogether.  It  is  urged  for  the  defendant  that  it  is  impossi- 
ble to  put  any  other  construction  on  the  letter  of  November, 
1827>  than  that  it  admitted  a  demand  and  refusal  to  have 
been  made  in  the  previous  month  of  March.  It  is  very 
possible  to  put  another  construction  on  it,  and  I  think 
another  is  the  more  reasonable  construction.  It  is  clear 
that  the  assignees  of  the  person  who  had  originally  depo- 
sited the  wine  had,  in  December,  J 826,  claimed  it; — that 
they  had  demanded  it, — and  that  the  defendant  had  refused 
to  deliver  it  up  to  them.  It  is  clear  also  that  the  plaintiff 
ordered  her  not  to  deliver  it  up  to  them,  or  to  any  one  but 
himself;  and  it  is  clear  that  it  was  not  delivered,  llien 
what  is  the  fair  presumption  ?  That  she  chooses  to  retain 
it  until  the  rights  of  the  parties  are  established.  In  March 
there  appears  to  have  been  a  demand  ;  but  it  does  not  appear 
in  what  form  that  demand  was  couched,  or  what  answer  was 
returned.  Then  comes  another  demand  by  letter,  in  No- 
vember, IBS?,  within  six  years  from  the  commencement  of 
this  suit.  Now  it  may  be  that  the  attorney  who  wrote  this 
letter  thought  that  there  had  been  a  sufficient  demand  and 
refusal;  but  he  goes  on  and  says,  "If  you  will  deliver  up 
the  wine  now  within  a  week,  we  will  give  you  an  indemnity 
against  any  other  person  who  may  claim  it.''  This  shews 
clearly  that  the  attorney  thought  there  was  some  other  per- 
son at  that  time  who  might  claim  it ;  and  it  is  probable  that 
the  assignees  bad  not  foregone  their  claim  at  that  time ; — 
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1835.  at  least  lie  thought  so.  Why  are  we  to  infer  that  the  de- 
fendant had  done  anj  thing  more  than  refuse  to  deliver  up  to 
either  of  the  parties  during  all  that  time,  from  not  being  sure 
which  had  the  right  ?  If  that  be  so,  there  was  no  positive 
refusal,  and  no  conversion.  The  evidence  rather  leads  to 
the  conclusion  that  there  vias  no  conversion ;  whereas  it  lay 
on  the  defendant  distinctly  to  prove  it. 

But  then  it  is  said  that  the  bottling,  which  took  place 
either  in  the  end  of  December  or  the  beginning  of  January, 
was  of  itself  a  dealing  with  the  wine,  and  an  act  of  owner- 
ship on  the  part  of  the  defendant,  and  was  an  actual  con- 
version. Now  if  the  evidence  had  shewn  that  this  was  a 
dealing  with  the  wine  on  her  own  account,  and  adversely  to 
those  to  whom  the  property  really  at  that  time  belonged^  I 
am  not  prepared  to  say  that  it  would  not  have  been  an 
actual  conversion.  I  think  it  would ; — but  I  think,  accord- 
ing to  the  facts  proved  in  this  case,  it  was  no  such  thing. 
It  was  done  about  the  time  when  both  parties  were  de- 
manding the  wine.  It  is  much  more  like  an  act  done  for 
preserving  the  wine,  until  it  should  be  ascertained  to  whom 
it  belonged,  than  like  an  assumption  of  right  in  herself.  I 
cannot  possibly  say  that  the  mere  bottling  is  a  conversion. 
But  then  it  is  said  that  there  was  afterwards  a  consumpUon 
of  a  portion  of  the  wine.  In  the  first  place,  there  is  no 
proof  t<;Ae/i  that  consumption  took  place;  and  why  are  we 
to  presume,  in  favour  of  a^ person  who  is  setting  up  her  own 
wrongful  act  to  defeat  the  right  of  the  plaintiff,  that  this 
took  place  more  than  six  years  ago  ?  But,  assuming  that 
the  act  was  done  more  than  six  years  ago,  I  must  say  I  ' 
think,  as  at  present  advised,  that  the  mere  taking  away  and 
destroying  of  part  of  the  property  which  is  in  the  hands  of 
a  bailee,  is  not  (when  the  rest  remains  in  the  same  state  as 
it  was  before,  and  may  be  delivered  up,  and  the  party  is 
willing  to  deliver  it  up,)  such  a  conversion  as  will  entitle  the 
party  to  whom  it  belongs  to  maintain  an  action  as  to  the 
whole.  There  is  only  one  case  that  goes  that  length,  and 
that  is  the  case  of  Richardson  v.  Atkin8on{a),  referred  to,  of 
(a)  1  Stra.  576,  supra,  614. 
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taking  out  some  of  the  liquor  from  a  cask,  which  was  held 
to  be  a  conversion  of  the  whole ;  but  it  is  to  be  observed 
that  in  that  case  there  was  not  merely  a  taking  out  of  part 
of  the  liquor,  but  a  filling  up  of  the  cask  with  water,  and  so 
destroying  the  quality  of  the  liquor.     I  do  not  dispute  the 
correctness  of  that  decision  ;  but  I  am  not  prepared  to  say 
that  if  a  person  takes  out  a  part  of  a  cask  of  wine,  and 
upon  a  demand  of  the  cask  of  wine  is  willing  to  deliver  up 
the  residue  of  it,  the  person  to  whom  it  belongs  can  main- 
tain trover  for  the  whole.     He  ought  to  take  that  which  is 
.  offered  to  be  delivered  up,  and  bring  trover  for  that  which 
has  been  consumed.     I  know  of  no  case  which  has  decided 
that  the  taking  out  pari  of  the  liquor  from  a  cask,  is,  under 
all  circumstances,  a  conversion  of  the  whole,  if  the  party  is 
ready  to  deliver  up  that  which  remains.     See  what  mon- 
strous consequences  such  a  decision  would  lead  to : — Any 
person  being  disposed  to  commit  a  fraud,  with  respect  to  a 
ca^k  of  wine  of  which  he  is  bailee,  has  nothing  to  do  but  to 
consume  or  destroy  a  small  quantity  of  it,  and  that  not  being 
discovered  for  six  or  seven  years,  he  may  set  up  that  act 
(although  the  rest  is  in  his  possession)  when  afterwards  the 
rightful  owner  demands  his  wine,  and  refuse  to  deliver  up 
the  rest,  because  he  had  previously  secretly  converted  a 
part  to  his  own  use.     I  know  no  law  that  establishes  that 
yet,  and  1  hope  it  never  will  be  established.     It  seems  to 
me  that  the  taking  out  (even  supposing  it  to  have  been  proved 
that  it  was  done  more  than  six  years  ago)  of  the  quantity  here 
aaid  to  be  taken  out,  was  not  a  conversion  of  the  whole. 

A  case  waB  cited  (a)  which  was  decided  at  nisi  prius,  and 
I  believe  was  brought  before  the  Court  afterwards  (6), 
where  certain  letters  and  memorandum  books,  which  had 
come  into  the  defendant's  hands,  had  been  demanded  by 
the  party  to  whom  they  belonged,  and  the  delivery  had 
been  positively  refused ;  after  which  there  was  a  refusal  to 
deliver  them  up  to  a  party  whom  the  owner  had  sent  to 
demand  them.     Afterwards  the  defendant  promised  to  de- 

(a)   Clendon  v.  Diane  for  J,  5  (b)  No  motion  appears  to  have 

Carr.  &  Payne,  13.  been  made.    Ibid.  p.  18. 
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liver  theip  up  to  a  third  perspn,  and  be  delivered  a  portion 
to  that  tbird  person,  but  not  the  whole,  and  promised  to, 
deliver  up  the  rest.  That  was  a  question  not  about  tbe 
destruction  of  part  being  a  conversion  of  tbe  whole,. but 
whether  th^re  was  a  conversion, — there  having  been  a  de- 
mand of  tbe  whole,  and  a  refusal  to  deli^^er  the  whole,  and 
a  subsequent  promise  to  deliver  the  whole,  \fhicb  was  not 
performed.  If  a  party  having  a  great,  many  things  iu  his 
hands  belonging  to  me,  oiFers  to  deliver  up  a  portiou  of 
them,  but  keeps  back  the  rest,  having  thett  remaitUBg  io 
specie, — I  may  say  I  will  not  take  any  unlesa  tbe  whoU  is 
given  up  to  me ;  and  if  he  does  not  choose  to  deliver  up 
the  whole,  having  the  power  to  do  so,  I  tbipk  that  refusal^ 
would  be  a  conversion  of  the  whole.  But  I  am  uot  pre* 
pared  to  say  that  if  a  part  is  destroyed,  the  destructioa  of. 
part  is  a  conversion  of  the  whole.  I  hope  that  will  never 
be  the  case. 


Coleridge,  J. — I  am  quite  of  the  same  opinion  as  the 
rest  of  the  Court ;  and  I  think,  if  the  question  in  tbis  casa 
be  pfpperly  looked  at,  that  the  stating  the  question  alinost 
disposes  of  this  rule. 

The  plain  tiff  here  had  offered  evidence  of  a  conversion, 
which  we  must  suppose  had  satisfied  the  jury.  Upon  this 
the  burthen  of  proof  lay  on  the  other  side;  and  cortaia 
facts  were  offered  in  evidence  to  shew  that,  more  thau  six. 
years  before  action  brought  tliere  had  been  a  conversion  .of 
this  property.  The  qqestion  is,  not  whether  upon  those 
facts  the  jury  would  haye  been  warranted  in  coming  to  the 
conclusion  that  a  conversion  had  been  committed  before 
the  six  years, — but  whether  they  were  of  such  a  native,  and 
the  evidence  so  clear,  that  either  the  learned  judge  was 
bound  to  tell  the  jury  that  as  a  conclusion  almost  oft  law,  if 
one  could  so  put  it,  they  could  only  come  to  one  result ; — 
or  whether,  in  point  of  fact,  if  they  came  to  any  other  neaull^ 
they  were  necessarily  wrong  in  that  conclusion.  One  act 
was  the  bottling  of  the  wine.  I  admit  that  this  bottling  of 
the  wine  (particularly  when  you  find  that  afterwards  some 
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of  the  wkie  was-  drunk  by  the  party) — if  you  had  shewn  the 
precise  date  when  the  wine  was  bottled^  by  whom  it  was 
bottled,  by  whose  direction,  add  on  what  motive,*-^that  this 
might  have  been  a  conversion  of  the  whole;  and  under  such 
circumstances  the  jury  probably  ought  to  have  cotlie  to 
that  conclusion.  The  character  of  that  transaction  is  to 
be  determined  by  all  the  circumstances  of  the  case.  We 
know  several  of  those  circumstances,  and  those  circum^ 
stances  serve  to  give  it  an  ambiguous  character.  It  is 
enough  to  alhide  to  one  only,-^the  state  in  which  the  wine 
was,  which  made  it  for  the  benefit  of  whoever  was  con- 
cerned that  it  should  be  bottled.  The  drinking  afterwards 
is  certainly  a  strong  circumstance ;  but  that  may  have  been 
the  result  either  of  a  previous  intention  existing  at  the  time 
when  the  Wine  was  bottled,  or  of  something  which  arose  in 
the  person's  mind  when  some  change  of  circumstances  took 
place.     The  jury  were  to  determine  that  question. 

Then,  with  reference  to  the  fact  of  a  part  only  of  the 
wine  having  been  drunk,  I  quite  agree  in  what  my  brother 
PaitesoH  has  said — that  the  simple  fact  of  drinking  a  cer- 
tain quantity  of  bottles  of  wine  out  of  a  large  quantity,  the 
rest  remaining  in  the  person's  cellar,  is  not  necessarily  a 
conversion  of  the  whole  of  that  wine.  It  would  really 
come  to  this ; — a  party  who  had  fraudulently  drunk  a  cer- 
tain number  of  bottles  of  wine,  or  even  a  single  bottle,  out 
of  a  larger  quantity  which  had  been  deposited  with  him, 
would  be  entitled,  at  the  end  of  six  years,  to  say  to  the 
owner — ^  That  which '  I  did  behind  your  back  was  a  con- 
version of  the  whole :  I  will  avail  myself  of  my  wrongful 
actv  and  you  shall  not  recover  the  remainder."  But  do  we 
know  the  tinde  when  the  wine  in  this  case  was  drunk? 
There  is  nothing  certain  in  the  evidence ;  and  it  was  the 
boundeu  duty  of  the  defendant  to  make  that  point  clear. 
The  affirmative  lay  on  her  the  more  strongly  to  prove  it, 
because  she  was  seeking  to  avail  herself  of  her  own  wrong- 
ful act  to  defeat  the  rightful  claim  of  the  plaintiff. 

Then  we  come  to  the  last  matter, — the  supposed  demand 
and  refusal  by  these  letters,  as  evidence  of  a  conversion — 
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183^.  Uie.  demimd  and  refuaal  .being  never  ino«e  ibw  emititce^jS 
a  conversion.  Do  w'e  know  all  4he  c^trcuatBtaaces  itapaetr 
ing  the  letter  of  November,  18i7>  or  the  ene  that  was  iosl-^ 
and.  in  what  state  the  parties  were  in  at  the  time^ao  as  to 
be  able  to  satisfy,  oursekes  that  there  mi^  have  been  a  de* 
mand  and  refusal  i  The  jury  have  had  all  tbe  (ads  befora 
them ;  they  have. not  bean  misdirected ;  .and  dbay  have  coaK 
to  a  conclusion  which  I^  for  one,  see  no  reaaoa  to  find  huh 
with.  That,  however,  is  not  the  precise  ^tiestioa.  The 
only  question  b,  whether  they  are  mc€$9arify  mroiig. 

Rule  discharged  (a). 


(a)  The  property  is  not  altered  cal,  woold  bhr  tbe'right  tQ  < 

hy  a  conversion  uf  goods  to  the  the  aoodp,  whi^^  flbfoj  remaMied  in 

use  of  the  wrongful  taker  or  de-  specie,  unless  |^ch  conversion  were 

teiner,  (Rex  v.  Mnnh,  3  Bulstr.  acquiesced  m  as  having  changed 

97,  29;  PriM/oJi  v.  Court  of  Ad-  the  property;  and  cbat  ontil  ds* 

miraUy,  ib.  47,)  until  judgment  has  structioA,  acquieKenoe  in,  or  ju^- 

been  recovered  in  respect  of  such  ment  for,  the  conversion,  or  actual 

conversion,  (ante,  ii.  655,  n.,  869,  destruction   of  the  goods,  eveiy 

ft.)    It  would  therefbre  seem  that  new  exercise  of  an  net  of  ownef* 

on  conversion,  however  enequivo*  ship  woHld  bt  a  fpaah  cobrariien.  • 


The   King  v.  The  (nhabitants  of  St.  Nicholas, 
Leicester. 

The  9  Geo.  IV.  Ijl  November,   18?'E,  Henrjf  Beaumont  ^w  removed  l# 
does  not  au- '  the  house  of  Joshtfa  Burgess^  liceiued'for  the  reception  of 
1**°"^*  ^^     insane  persons,  by  the  following  order  :-*- 
order  for  the        **  To  the  overseers  of  the  poor  of  the  parish  of  Barrow- 
rSallir  upon-Soar,  in  the  county  of  Leicester." 

An  order  «<  Wbereaa  if e/iry  Beaumont  of  Barrow^upon-rSoar  aftire- 

statfiiK  that  ^^^^»  ^h^  ^  deemed  to  be  insane,  and  who  hath,  been  wan- 
the  party  (who  dering  about  and  at  lai^e  there,  hath  this  day  been  brought 

tied  in  the  pa-  before  us,  C\  M.  Phillips  and  C.  W.  Parkcp  Esquires,  two 

rish  in  whicn 

he  was  found,)  was  to  far  disordered  in  his  teiues  that  it  toot  dangenrnt  fhr  kirn  to  he 
permitted  to  so  abroad,  and  that  the  justices  have  adjudged  tJiat  his  settieoient  is  in  a 
particular  pansh,  was  held  sufficient,  although  the  form  given  in  the  schedule  to 
the  Act  was  not  pursued,  and  the  order  contained  no  words  of  present  adjudication. 
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8ec,,  pttiratiaiit'ti)  fli>  order  under  our  tmnds  and  seals  for  that        tsss, 
porpoM  J  And  thereupon  we  the  said  jiisti'des,  having  called      ^^"v--^ 
to  ear  MMstante  fi^.  JSddowes^  surgeon,  and,  upon  \exanikia-       ^^  ^  ''° 
tion  had  of  him  the  said  H.Bedumont,  are  satisfied  tAat  he  Inhabitants  of 
is  so  far  disordered  in  his  senses  that  it  is  dtingerous  for  him    Leicester.  ' 
to  he  pepfnitied  to  go  abroad  f  and;  havlnjt  made  inquiry 
into  the  circuMi^tances  and  place  of  the  test  legal  settlement 
of  the  said  H*  B,,  we  have  adjudged  that  his  said  settlement 
18  in  the  paririi  of  St»  Nicholas,  in  the  borough  of  Lei- 
cester:— ^Yoii  are  therefore  directed  to  cause  the  said  H.  JB. 
to  be  conveyed  to  the  house  of  J.  Burgess,  of  Great  Wig- 
ston,  in  the  said  county,  duly  licensed  for  the  reception  of 
insane  persons.    Given  ficc,  29th  November,  1832.'' 

On  the  £d  November,  1834,  an  order,  directed  to  the 
overseers  of  St.  Nicholas,  Leicester,  was  made  by  the  same 
justices;  which^  after  reciting  the  mandatory  part  of  the 
former  order,  proceeded  as  follows: — 

'*  And  whereas  it  appears  to  us  the  said  justices,  that 
the  said  H.  BeaumotU  was,  pursuant  to  our  said  order, 
forthwith  eonv^ed  to  the  house  of  the  said  J.  Burgess, 
where  he  now  remains.  We,  therefore,  do  hereby  order 
and  direct  that  you,  the  overseers  of  the  poor  of  the  parish 
of  St.  Nicholas  aforesaid  (the  legal  settlement  of  the  said 
H.  Beaumont  being  adjudged  to  be  in  your  said  parish),  do 
and  shall  pay  the  weekly  sum  of  18f.  unto  the  said  J.  Bur- 
gess for  the  maintenance,  medicine,  and  care  of  the  said  if. 
Beautnoht,  dariitg  so  long  a  time  as  the  said  H.  Beaumont 
hath  been  and  shall  be  tmder  the  care  of  the  said  J.  Bur- 
gess, the  said  J.  Burgess  being  willing  to  accept  Such 
weekly  sum,  and  which  appears  to  us  to  be  a  reasonable 
charge  in  that  behalf.    Given,  8cc/' 

These  two  orders  having  been  removed  by '  certiorari, 
and  a  rule  liisi  having  been  obtained  for  qitasUing  them; 

Hildyard  now  shewed  cause.  Two  objections  are  made 
to  the  first  order,  and  one  to  the  second  order.  To  the 
order  of  November,  1832,  it  is  objected,  in  the  first  place^ 
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]8S5.  4^<^  ^Qt  ^bis  M^as  doijie  six  years  jb^fore  the  comioemee- 
V^eat  of  the  action. 

The  other  ground  relied  on  is  Avhat  is  called  the  demand 
and  refus^J.  It  is  impossible  to  say  that  the  refusal  iQ  de- 
liver to  the  assignees  of  CroasdUl  shews  th^t  t)ie  defend^at 
claimed  the  wine  as  her  oyio. 

Then,  with  respect  to  the  letter  of  November,  1827« 
which  alludes  to  a  demand  in  the  preceding  ftfarcb^ — we 
know  not  w)iat  that  demi^qd  was ;  though  probably  it  was 
that  the  defendant  sl^puld  deliver  up  the  wine ; — oor  do  we 
know  wl^at  ^he  answer  was.  The  answer  ay^y  b^ve  been  a 
refusal^  bpt  cQuched  in  si^ch  language  tba(  i^  could  not 
amount  to  a  conversion.  The  defendant  may  have  refused 
to  deliver  up  the  wine  pn  account  of  conflicting  c)^im^,  be- 
tween which  she  felt  herself  incompetent  tp  decide* 

It  does  not  appear  to  me  that  there  was  a  clear  conver- 
sion proved  more  than  six  years  previous  to  the  i^ction;  ^d 
therefore  I  think  that  the  rule  must  be  discharged. 

Patteson,  J. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  The  plaintiff  made  out  his  primik  facie 
case  by  proving  his  demapd  of  the  property  sought  to  be 
recovered  in  1833,  and  a  refusal  to  deliver  it  up.  Id  order 
to  make  the  statute  of  limitations  apply,  it  was  necessary 
for  the  defendant  to  shew  that  there  had  be^Q  &n  actual 
prior  conversion  or  constructive  conversion  of  the  property 
claimed  in  the  action,  and  to  shew  also  clearly  that  that  bad 
taken  place  more  th^  six  years  before  the  commepcement 
of  the  action. 

There  is  a  case  referred  to  by  my  brother  Coleridge,  in 
Croke*s  Reports  {a),  in  which  the  Court,  certainly  held  that 
the  demand  and  refusal  might  be  evidence  of  a  conversion, 
althoiigh  it  appeared — I  believe  it  was  stated  on  the  record 
— that  the  ship  itself,  the  subject-matter  of  the  actiop,  had 
been  actually  sold  and  disposed  of  more  than  six  years  be- 
fore.   The  judges  said  they  would  presume  that  the  ship 

(a)  Swayn  v.  Siepkeniy  Cro.  Car.  245. 
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had  come  again  into  the  hands  of  the  defendant  after  he  had  1S35. 
so  sold  it,  and  was  in  his  hands  at  the  time  the  demand  and 
refusal  took  place.  That  was  a  decision  by  three  of  the 
judges  against  one.  The  decision  savours  very  much  of  Kelley. 
subtlety,  undoubtedly ;  and  I  am  not  now  prepared  to  say 
that  if  a  similar  circumstance  were  to  arise,  I  should  be 
disposed  to  hold  that  decision  as  good  law.  Here,  it  was 
necessary  for  the  defendant  to  prove  a  conversion.  This 
she  tried  to  do  in  two  ways ;  first,  by  shewing  a  demand  ^ 

and  refusal  of  the  same  property  more  than  six  years  before 
the  action  was  brought ; — and  as  to  that  I  think  she  failed 
altogether.  It  is  urged  for  the  defendant  that  it  is  impossi- 
ble to  put  any  other  construction  on  the  letter  of  November, 
1827^  than  that  it  admitted  a  demand  and  refusal  to  have 
been  made  in  the  previous  month  of  March.  It  is  very 
possible  to  put  another  construction  on  it,  and  I  think 
another  is  the  more  reasonable  construction.  It  is  clear 
that  the  assignees  of  the  person  who  had  originally  depo- 
sited the  wine  had,  in  December,  1 8£6,  claimed  it; — that 
they  had  demanded  it, — and  that  the  defendant  had  refused 
to  deliver  it  up  to  them.  It  is  clear  also  that  the  plaintiff 
ordered  her  not  to  deliver  it  up  to  them,  or  to  any  one  but 
himself;  and  it  is  clear  that  it  was  not  delivered,  llien 
what  is  the  fair  presumption  ?  That  she  chooses  to  retain 
it  until  the  rights  of  the  parties  are  established.  In  March 
there  appears  to  have  been  a  demand ;  but  it  does  not  appear 
in  what  form  that  demand  was  couched,  or  what  answer  was 
returned.  Tlien  conies  another  demand  by  letter,  in  No- 
vember, 1827,  within  six  years  from  the  commencement  of 
this  suit.  Now  it  may  be  that  the  attorney  who  wrote  this 
letter  thought  that  there  had  been  a  sufficient  demand  and 
refusal ;  but  he  goes  on  and  says,  '^  If  you  will  deliver  up 
the  wine  now  within  a  week,  we  will  give  you  an  indemnity 
against  any  other  person  who  may  claim  it.''  This  shews 
clearly  that  the  attorney  thought  there  was  some  other  per- 
son at  that  time  who  might  claim  it ;  and  it  is  probable  that 
the  assignees  had  not  foregone  their  claim  at  that  time ; — 
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at  least  he  thought  so.  Why  are  we  to  infer  that  the  de- 
fendant had  done  any  thing  more  than  refuse  to  deliver  up  to 
either  of  the  parties  during  all  that  time,  from  not  being  sure 
which  had  the  right  ?  If  that  be  so,  there  was  no  positive 
refusal,  and  no  conversion.  The  evidence  rather  leads  to 
the  conclusion  that  there  was  no  conversion ;  whereas  it  lay 
on  the  defendant  distinctly  to  prove  it. 

But  then  it  is  said  that  the  bottling,  which  took  place 
either  in  the  end  of  December  or  the  beginning  of  January, 
was  of  itself  a  dealing  with  the  wine,  and  an  act  of  owner- 
ship on  the  part  of  the  defendant,  and  was  an  actual  con- 
version.    Now  if  the  evidence  had  shewn  that  this  was  a 
dealing  with  the  wine  on  her  own  account,  and  adversely  to 
those  to  whom  the  property  really  at  that  time  belonged,  I 
am  not  prepared  to  say  that  it  would  not  have  been  an 
actual  conversion.     I  think  it  would ; — but  I  think,  accord- 
ing to  the  facts  proved  in  this  case,  it  was  no  such  thing. 
It  was  done  about  the  time  when  both  parties  were  de- 
manding the  wine.     It  is  much  more  like  an  act  done  for 
preserving  the  wine,  until  it  should  be  ascertained  to  whom 
it  belonged,  than  like  an  assumption  of  right  in  herself.     I 
cannot  possibly  say  that  the  mere  bottling  is  a  conversion. 
But  then  it  is  said  that  there  was  afterwards  a  consumption 
of  a  portion  of  the  wine.     In  the  first  place,  there  is  no 
proof  ti;Ae/i  that  consumption  took  place;  and  why  are  we 
to  presume,  in  favour  of  a^ person  who  is  setting  up  her  own 
wrongful  act  to  defeat  the  right  of  the  plaintiff,  that  this 
took  place  more  than  six  years  ago  ?     But,  assuming  that 
the  act  was  done  more  than  six  years  ago,  I  must  say  I  ' 
think,  as  at  present  advised,  that  the  mere  taking  away  and 
destroying  of  part  of  the  property  which  is  in  the  hands  of 
a  bailee,  is  not  (when  the  rest  remains  in  the  same  state  as 
it  was  before,  and  may  be  delivered  up,  and  the  party  is 
willing  to  deliver  it  up,)  such  a  conversion  as  will  entitle  the 
party  to  whom  it  belongs  to  maintain  an  action  as  to  the 
whole.     There  is  only  one  case  that  goes  that  length,  and 
that  is  the  case  of  Richardson  v.  Atkin8on{a),  referred  to,  of 
(a)  1  Stra.  676,  supra,  614. 
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taking  out  some  of  the  liquor  from  a  cask,  which  was  held 
to  be  a  conversion  of  the  whole ;  but  it  is  to  be  observed 
that  in  that  case  there  was  not  merely  a  taking  out  of  part 
of  the  liquor^  but  a  filling  up  of  the  cask  with  water,  and  so 
destroying  the  quality  of  the  liquor.     I  do  not  dispute  the 
correctness  of  that  decision  ;  but  I  am  not  prepared  to  say 
that  if  a  person  takes  out  a  part  of  a  cask  of  wine,  and 
upon  a  demand  of  the  cask  of  wine  is  willing  to  deliver  up 
the  residue  of  it,  the  person  to  whom  it  belongs  can  main- 
tain trover  for  the  whole.     He  ought  to  take  that  which  is 
.  offered  to  be  delivered  up,  and  bring  trover  for  that  which 
has  been  consumed.     I  know  of  no  case  which  has  decided 
that  the  taking  out  part  of  the  liquor  from  a  cask,  is,  under 
all  circumstances,  a  conversion  of  the  whole,  if  the  party  is 
ready  to  deliver  up  that  which  remains.     See  what  mon- 
strous consequences  such  a  decision  would  lead  to : — Any 
person  being  disposed  to  commit  a  fraud,  with  respect  to  a 
cask  of  wine  of  which  he  is  bailee,  has  nothing  to  do  but  to 
consume  or  destroy  a  small  quantity  of  it,  and  that  not  being 
discovered  for  six  or  seven  years,  he  may  set  up  that  act 
(although  the  rest  is  in  his  possession)  when  afterwards  the 
rightful  owner  demands  his  wine,  and  refuse  to  deliver  up 
the  rest,  because  he  bad  previously  secretly  converted  a 
part  to  his  own  use.     I  know  no  law  that  establishes  that 
yet,  and  I  hope  it  never  will  be  established.     It  seems  to 
me  that  the  taking  out  (even  supposing  it  to  have  been  proved 
that  it  was  done  more  than  six  years  ago)  of  the  quantity  here 
said  to  be  taken  out,  was  not  a  conversion  of  the  whole. 

A  case  was  cited  (a)  which  was  decided  at  nisi  prius,  and 
I  believe  was  brought  before  the  Court  afterwards  (6), 
where  certain  letters  and  memorandum  books,  which  had 
come  into  the  defendant's  hands,  had  been  demanded  by 
the  party  to  whom  they  belonged,  and  the  delivery  had 
been  positively  refused ;  after  which  there  was  a  refusal  to 
deliver  them  up  to  a  party  whom  the  owner  had  sent  to 
demand  them.     Afterwards  the  defendant  promised  to  de- 

(a)   Clendon  v.  Dinneford^   5  (b)  No  motion  appears  to  have 

Carr.  &  Payne,  13.  been  made.     Ibid.  p.  18. 
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liver  tbeQi  up  to  a  third  person,  and  he  delivered  a  portion 
to  that  third  person,  but  not  the  whole,  and  promised  to. 
deliver  up  the  rest.  That  was  a  questiou  not  aboiit  the 
destruction  of  part  being  a  conversion  of  the  wboki  bat 
whether  there  was  a  conversion, — there  having  b^n  a  de- 
mand of  the  whole,  and  a  refusal  to  deliii^er  the  vMbole,  and 
a  subsequent  promise  to  deliver  the  whole,  which  was  not' 
performed.  If  a  party  having  a  great  many  things  in  his. 
hands  belonging  to  me,  offers  to  deliver  up  a  portion  of 
them,  but  keeps  back  the  rest,  having  tbea  remainiiig  ia 
specie, — I  may  say  I  will  not  take  any  unlesa  the  whok  is 
given  up  to  me ;  and  if  he  does  not  choose  to  deliver  up 
the  whole,  having  the  power  to  do  so,  I  tbifik  that  refMsal- 
would  be  a  conversion  of  the  whole.  But  I  am  not  pre* 
pared  to  say  that  if  a  part  is  destroyed,  the  destruction  of. 
part  is  a  conversion  of  the  whole.  I  hope  that  will  n^ ver 
be  the  case. 


Coleridge,  J. — I  am  quite  of  the  same  opinion  as  tbe 
rest  of  the  Court ;  and  I  think,  if  the  questiou  in  this  case 
be  pfjoperly  looked  at,  that  the  stating  the  question  al^nost 
disposes  of  this  rule. 

The  pl^iintiff  here  had  offered  evidence  of  a  conversioo, 
which  we  must  suppose  had  satisfied  the  jury.  Upon  this 
the  burthen  of  proof  lay  on  the  other  side;  and  certaia 
facts  were  offered  in  evidence  to  shew  that,  more  than  six 
years  before  action  brought  there  had  been  a  conversioaof 
this  property.  The  question  is,  not  whether  upon  those 
facts  the  jury  would  have  been  warranted  in  coming  to  the 
conclusion  that  a  conversion  had  been  committed  before 
the  si|c  years, — but  whether  they  were  of  such  a  nature,  and 
the  evidence  so  clear,  that  either  the  learned  judge  was 
bound  to  tell  the  jury  that  as  a  conclusion  almost  of|  law,  if 
one  could  so  put  it,  they  could  only  come  to  one  result  ;-* 
or  whether,  in  point  of  fact,  if  tliey  came  to  any  other  rsiulli 
they  were  necessarily  wrong  in  that  conclusion.  One  set 
was  the  bottling  of  the  wine.  I  admit  that  this  bottling  of 
the  wine  (particularly  when  you  find  that  afterwards  some 
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of  the  wkie  was-  drunk  by  the  party) — if  you  had  shewn  the 
precise  date  when  the  wine  was  bottled^  by  wbotn  it  was 
bottled,  by  whose  direction,  add  on  what  motive, — that  this 
might  have  been  a  conversion  of  the  whole;  and  under  such 
cirbumstances  the  jury  probably  ought  to  have  come  to 
that  conclusion.  The  character  of  that  transaction  is  to 
be  determined  by  all  tlie  circumstances  of  the  case.  We 
know  several  of  those  circumstances,  and  those  circum- 
stances serve  to  give  it  an  ambiguous  character.  It  is 
enough  to  allude  to  one  only, — the  state  in  which  the  wine 
was,  which  made  it  for  the  benefit  of  whoever  was  con- 
cerned that  it  should  be  bottled.  The  drinking  afterwards 
is  certainly  a  strong  circumstance ;  but  that  may  have  been 
the  result  either  of  a  previous  intention  existing  at  the  time 
when  the  ^ine  was  bottled,  or  of  something  which  arose  in 
the  person's  mind  when  some  change  of  circumstances  took 
place.     The  jury  were  to  determine  that  question. 

Then,  with  reference  to  the  fact  of  a  part  only  of  the 
wine  having  been  drunk,  I  quite  agree  in  what  my  brother 
Paiteson  has  said — that  the  simple  fact  of  drinking  a  cer- 
tain quantity  of  bottles  of  wine  out  of  a  large  quantity,  the 
rest  remaining  in  the  person's  cellar,  is  not  necessarily  a 
conversion  of  the  whole  of  that  wine.  It  would  really 
come  to  this ; — a  party  who  had  fraudulently  drunk  a  cer- 
tain number  of  bottles  of  wine,  or  even  a  single  bottle,  out 
of  a  larger  quantity  which  had  been  deposited  with  him, 
would  be  entitled,  at  the  end  of  six  years,  to  say  to  the 
owner — **  That  which '  I  did  behind  your  back  was  a  con- 
version of  the  whole :  I  will  avail  myself  of  my  wrongful 
act^  and  you  shall  not  recover  the  remainder."  But  do  we 
know  the  tinde  when  the  wine  in  this  case  was  drunk? 
There  is  nothing  certain  in  the  evidence ;  and  it  was  the 
bounden  duty  of  the  defendant  to  make  that  point  clear. 
The  affirmative  lay  on  her  the  more  strongly  to  prove  it, 
because  she  was  seeking  to  avail  herself  of  her  own  wrong- 
ful act  to  defeat  the  rightful  claim  of  the  plaintiff. 

Then  we  come  to  the  last  matter, — the  supposed  demand 
and  refusal  by  these  letters,  as  evidence  of  a  conversion — 
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1835.  the.  demand  mi  refusal  beii^,  oev^r  moae^h^m  eMmt^ 
a  conversion.  Pq  wneknow  all  the  circimtBtaaces  staptol* 
ing  the  letter  of  November^  18i7>  or  the  ene  that  was  lott**^ 
and  .in  what  state  the  parties  were  in  at  the  timcy  ao  as  to 
be  able  to  satisfy  ourselves  that  Xhetemust  have  been  a  de- 
mand and  refusal  i  The  jury  have  bad  all  the  fods  befort 
them ;  they  ba?e.not  been  misdirected ;  and  ihey  have  coaK 
to  a  conclusion  which  I^  for  one,  seeno  rea^a  tofind  fiah 
with.  That,  however,  is  not  Ihe  precise  question.  Tbe 
only  question  is^  whether  they  are  tuctmiril^  wrohgn 

Rule  discharged  (a). 


(a)  The  property  is  not  altered  cal,  woold  bhr  tbe*rig|it  to  < 

by  a  conversion  uf  goods  to  the  the  aood^  whi^  tb^  remained  io 

use  of  the  wrongful  taker  or  de-  specie,  unless  ^ch  conversion  were 

teiner,  {B^x  v.  Manh^  3  Bulstr.  acquiotced  in  as  having  changed 

9T;  99;  Primion  ?.  Cwrt  of  Ad-  the  property;  and  that  arnil  da* 

miraUjf,  ib.  47.)  until  judgment  has  structioji,  acquiesceooe  in,  or  j«^ 

been  recovered  in  respect  of  such  meut  for,  the  conversion,  oracKoal 

conversion,  {ante,  ii.  655,  n^  869,  destruction   of  the  goods,  eveiy 

It.)    It  won  Id  therefore  seem  that  new  exercise  of  an  act  of  owM^ 

no  conversion,  however  anequivo*  «hip  would  bt » liwsh  conrenieo** 


The  King  v.  The  (nhabitants  of  St.  Nicholas, 
Leicester. 

The9GMi.IV.  \^  November^   18^2,  Henry  Beaumont  was  removed  Is 

does  not  an- '  the  house  of  Joshtfa  Burgess^  licensed* for  the  reception  of 

thonze  a  re-  insane  persons,  by  the  following  order  ;**- 

order  for  the  **  To  the  overseers  of  the  poor  of  tbe  parish  of  Barrov* 

SuniSr  upon-Soar,  in  the  county  of  Leicester." 

An  order  «<  Whereas  Henry  Beaumont  of  Barrow»uponrSoar  afore- 

suitrng  that  ^^'d,  who  is  deemed  to  be  insane,  and  who  hath  been  wan- 

the  party  (who  derins  about  and  at  larce  therfe,  hath  this  day  been  brought 

was  not  se^ 

tied  in  the  pa-  before  us,  CM.  Phillips  and  C.  W.  Parke^  Esquires,  two 

rish  in  wbicn 

he  was  found,)  was  to  far  disordered  in  hit  tentet  that  it  wot  dangefimt  fhr  kirn  io  he 
pOTnitted  to  so  abroad,  and  that  the  justices  have  adjudged  tJmt  his  settlement  is  in  a 
particular  pansh,  was  held  sufficient,  although  the  form  given  in  the  schedule  to 
tbe  Act  was  not  pursued,  and  the  order  contained  no  words  of  present  adjudkatun. 
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ftc.,  pufsuantto  an  order  under  our  liilnds  and  seals  for  that        isss. 
jlQVpdM :  And  thereupon  we  the  said  jiistides,  havirig  called      ^-^v-^ 
to  our  atsislaitce  8.  Eddowes,  surgeoti,  anfl,  upoto  i^zftnikia-       '*  ^  "° 
tioR  had  of  him  the  said  H.  Bedumont,  are  satirfed  that  he  Inhabitanu  of 
is  so  far  ^ksordered  in  his  senses  that  it  is  dangetotis  for  him    Leicester.  ' 
to  be  ptpmtied  to  go  abroad  f  and,  having  made  inquiry 
into  tbecirciiMi^tancee  and  place  of  the  last  legal  settlement 
of  the  said  H.  B,,t0e  have  adjudged  that  his  said  settlement 
18  in  the  pafirii  ^  St»  Nicholas^  in  the  borough  of  Lei- 
cester :--^Yoii  are  therefore  directed  to  cause  the  said  H.  JB. 
to  be  conveyed  to  the  house  of  J.  Burgess,  of  Great  Wig- 
ston,  in  the  said  county,  duly  licensed  for  the  reception  of 
insane  perionsw    Given  ficc,  29th  November,  1832.'* 

On  the  2d  November^  1834,  an  order,  directed  to  the 
overseers  of  St.  Nicholas,  Leicester*  was  made  by  the  same 
justices;  which,  after  reciting  the  mandatory  part  of  the 
former  order,  proceeded  as  follows: — 

''  And  whereas  it  appears  to  us  the  said  justices,  that 
the  said  H.  BeaumotU  was,  pursuant  to  our  said  order, 
forthwith  doov^ed  to  the  house  of  the  said  J.  Burgess, 
where  he  now  remains.  We,  therefore,  do  hereby  order 
and  direct  that  you,  the  overseers  of  the  poor  of  the  parish 
of  St.  Nicholas  aforesaid  (the  legal  settlement  of  the  said 
H.  Beaumont  being  adjudged  to  be  in  your  said  parish),  do 
and  shall  pay  the  weekly  sum  of  IBs.  unto  the  said  J.  Bur- 
gess for  the  maintenance,  medicine,  and  care  of  the  said  if. 
Beaumont,  during  so'kMg  a  tim^  as  the  said  H.  Beaumont 
hath  been  and  shall  be  ufider  the  care  of  the  said  J.  Bur- 
gess, the  said  J.  Burgess  being  willing  to  accept  such 
weekly  sum,  and  which  appears  to  us  to  be  a  reasonable 
charge  in  that  behalf.     Given,  8cc/' 

These  two  orders  having  been  removed  by  certiorari, 
and  a  rule  liisi  having  been  obtained  for  quashing  them, 

Hildyard  now  shewed  cause.  Two  objections  are  made 
to  the  first  order,  and  one  to  the  second  order.  To  the 
order  of  November,  1832,  it  is  objected,  in  the  first  place^ 
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that  it  does  uoi  formally  adjudicate  in  what  parisk  the  8et«> 
tlement  of  the  pauper  is ;  and,  secoBdlj,  that  it  does  not 
pursue  the  form  given  by  the  statute.  And  to  the  order  o( 
November,  1834,  it  is  objected  that  it  is  retrospective. 

By  9  Geo,  4,  c.  40,  8«  38,  *'  upon  its  being  made  known  to 
any  justice  of  the  peace  of  any  county,  that  a>  poor  person, 
chargeable  to  any  parish  or  place  withm  such  county,  is 
deemed  to  be  insane  (either  by  notice  from  the  overseer  oi 
such  parish  or  otherwise),  it  shall  be  lawful  for  the  said  jus* 
tice,  by  an  order  under  his  hand  and. seal  (if  he  shall  so  think 
fit),  to  require  the  overseer  of  the  poor  of  the  said  parish  or 
place  to  bring  the  said  insane  person  before  any  two  justices 
of  the  peace' of  the  said  county,  at  such  time  and*  place  as 
shall  be  appointed  by  the  said  order,  and  the  said  Justices  are 
hereby  required  to  call  to  their  assistance  a  physician,  sui^ 
geon,  or  apothecary,  at  the  charge  of  the  said  parish  or  place; 
and  if,  upon  view  and  examination  of  the  said  poor  person, 
or  Ax>m  other  proof,  the  said  justices  shall  be  satisfied  that 
such  poor  person  is  insane,  the  said  justices  shall  make 
inquiry  into  the  place  of  last  legal  settlement  of  such  insane 
person ;  and  it  shall  be  lawful  for  them  (if  they  shall  so 
think  fit),  by  an  order,  under  their  hands  and  scab,  directed 
to  the  said  overseer  of  the  poor,  ojccordif^  to  the  form  in. 
the  schedule  (6)  annexed  to  this  act  {a),  to  cause  tbe  said  poor 
person  to  be  conveyed  to,  and  placed  in,  the  county  lunatic 
asylum,. and  if  no  such  county  lunatic  a^lum  shall  have 
been  established,  then  to  some  public  hospital,  or  some 


(a)  Form  of  Warrant. 

**  Whereas  it  ap|iears  to  us 

of  his  majesty's  justices  of  the 
peace  for  the  county  of  — , 
haring  called  to  our  assistance 
—  a  physician,  or  suigeoo,  or 
apothecary,  (as  the  case  may  be,) 
that  —'—•,  chargeable  to  the  parish 
of in  the  said  county,  is  lu- 
natic, insane,  or  a  dangerous  idiot, 
(as  the  case  may  be);    you  are 


hereby  dir<ected  to  oaase  the  said 

to  be  conveyed  to  the  oounly 

lunatic  asylum,  established  at , 

or  to  tbe  house  of ,  situate  at 

■■— V  in  the  connty  of ,  the 

said  boose  k>eing  a  house  duly  li- 
censed for  the  reception  of  insane 
persons.    Given  under  our  hands 

and  seals  this  —day  of . 

To  the  overseers  of  the  poor> 
of  the  parish  of——."      i 
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house  duly  licensed  for  the  reception  of  insane  persons ;         1335. 
and  it  shall  be  lawful  for  the  said  justice,  or  any  other  two      ^-^^/-^^ 
justices  of  the  peace  of  the  said  county,  fronx  time  to  tiine^  as  9. 

occasion  may  require,  to  make  order  00  the  overseer  of  the  In'^'j^itants  of 
parish  or  place  wherein  such  last  legal  settlement  shall  be  LErcESTSR* ' 
adjudged  to  be  for  the  payment  of  all  reasonable  charges  of 
conveying  such  poor  person  to  such,  county  lunatic  asylum, 
public  hospital,  or  licensed  house ;  and  if  such  poor  person 
shall  be  conveyed  to  such  county  lunatic  asylum,  or  public 
hospital,  for  the  payment  of  such  weekly  sum  to  the  trea- 
surer of  such  county  lunatic  asylum,  or  proper  officer  of 
such  public  hospital  respectively,  as  shall  be  from  time  to 
time  fixed  upon  by  the  visitors  of  such  county  lunatic 
asylum,  or  as  may  be  required  by  the  regulations  of  such 
public  hospital,  or  if  such  poor  person  shall  be  conveyed 
to  such  licensed  house,  for  the  payment  of  such  weekly  or 
monthly  sum  to  the  keeper  of  such  licensed  house,  for  the 
maintenance,  medicine,  clotliing,  and  care  of  such  poor 
person,  as  such  keeper  shall  be  willing  to  accept^  and  aa 
shall  appear  to  the  said  justices  to  be  a  reasonable  charge 
in  that  behalf/' 

By  section  44,  '^  upon  its  being  made  known  to  any 
justice  of  the  peace  that  any  person  wandering  abou 
and  at  l^rge  within  his  jurisdiction,  is  deemed  to  be  in-* 
sane,  it  shall  be  lawful  for  such  justice,  by  an  order  under 
his  hand  and  seal,  if  he  shall  so  think  fit,  to  require  the 
constable,  or  churchwardens  and  overseers  of  the  poor  of 
the  parish  or  place  where  such  person  is  found,  or  some  of 
th^m,  to  bring  the  said  person  before  any  two  justices  of 
&c.  at  such  time  and  place  as  shall  be  appointed  by  the 
said  order;  and  the  said  justices  are  hereby  required  to 
call  to  their  assistance  a  physiciaD^  surgeon,  or  apothecary 
at  the  charge  of  the  said  parish  or  place ;  and,  if  upon  ex* 
amination  of  such  person  deemed  to  be  insane,  or  from 
other  proof,  the  said  justices  shall  be  satisfied  that  such 
persou  is  so  far  disordered  in  his  senses  that  it  is  dangerous 
for  him  to  be  permitted  to  go  abroad,  the  said  justices 
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shall  make  inquiry  into  the  circumstances  and  place  of  last 
legal  settlement  of  such  insane  person;  and  it  shall  be 
lawful  for  such  justices  to  proceed  in  such  case  in  the  same 
manner  as  has  hereinbefore  been  directed  in  the  case  of  a 
person  chargeable  to  any  parish  within  the  jurisdiction  of 
the  said  justices/' 

Justices  are  authoriied  to  have  a  poor  pemon,  chargeabk 
to  any  parish,  who  is  deemed  insane,  brought  before  theiUy 
and  if  they  are  satisfied  that  such  person  is  insane^  they  are 
to  inquire  into  the  place  of  the  last  legal  settlement  of  such 
insane  person,  and  they  are  authorized>  iy  on  order  aocordr 
iug  to  the  form  in  schedule  5  (a)  annexed  to  the  act,  to  cause 
him  to  be  conveyed  to  some  house  duly  lifensed  for  Ae  re* 
ception  of  insane  persons.  Now>  the  form  No.  5  of  ths 
schedule  is  silent  as  to  the  adfudicatiou  of'  tetilem&it.  It 
says  nothing  as  to  what  is  to  be  the  result  of  the  inquiry 
into  the  Httlement  of  the  pauper.  The  language  of  the 
former  act,  5  Geo.  4,  is  different  from  the  present  statute^ 
9  Geo.  4,  in  this  respect.  The  5  Geo.  4,  c«  71>  a*  3(6),  re- 
quired the  justices  to  adjudge  the  settlement  of  the  paup«r» 
The  9  Geo.  4  omits  the  words  requiring  a  statement  of  ibe 
adjudication.  All  that  it  requires  is^  that  the  order  shall  be 
made  on  the  officer  of  the  parish  \xk  which  the  pauper  is 
found  to  be  settled.  No  formal  words  of  adjjudication  are 
requisite.  As  to  the  second  objection ;  the  form  given  in 
the  act  is  pursued  so  far  as  the  circumstances  of  the  case 
would  allow. 

With  regard  to  the  objection  to  the  second  order; 
Rex  V.  Maulden  (c)  certainly  decided  that  so  much  of  an 
order  of  this  description  as  was  retrospective  was  bad, 
and  that  it  was  good  for  the  residue.  But  that  decision 
turned  on  the  words  of  5  Geo.  4.  The  words  of  die 
9  Geo.  4  do  not  require  that  the  order  shall  be  prospective 
only.     By  section  38^  any  two  justices  are  authorized  fbom 


(a)  i49t<e,  aS6,  («). 

(6)  Repealed  by  9  Geo,  4,  c.  40. 


(c)  SMaon.  &Rjl.  146;  5.  C 
8  Barn.  &  Cressw.  78. 
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time  to  timei  as  occasion  may  tcquire^  to  make  an  order  on        ^35. 


the  overseers  of  the  parish  ill  which  the  insane  person  shall      "" 
be  adjudged  to  be  settled,  for  the  payment  of  all  reasonable  «. 

charges  of  conveying  the  poor  insane  person  to  the  lunatic  l"*^|^^JJ*  **^ 
asylum,  or  licensed  house,  and,  if  he  shall  be  conveyed  to  Leicbster. 
such  asylum,  &c.,  may  make  an  order  for  the  payment  of  a 
weekly  or  monthly  sum  for  the  maintenance,  &c.  of  the 
poor  insane  person.  This  enactment  appears  evidently  to 
contemplate  the  creation  of  a  power  in  the  justices  to  make 
orders  for  the  payment  of  expenses  previously  incurred  on 
account  of  the  poor  insane  person.  Under  5  Geo.  4,  c.  71, 
the  same  magistrates  who  adjudicated  the  settlement,  must 
make  the  order  of  maintenance,  and  the  order  for  payment 
ia  to  be  made  forthwith.  But  according  to  9  Geo.  4,  an 
order  of  maintenaace  may  be  made  from-  time  to  time  by 
any  two  justices.  By  sect.  42  of  g  Geo.  4,  c.  40,  where  the 
seltlcrment  of  the  lunatic  has  not  been  ascertained,  any  two 
justices  may  make  an  inquiry  as  to  his  settlement,  and  if 
satibAictory  evidence  can  be  obtained  as  to  such  settlement, 
may  make  an  order  upon  the  overseer  of  the  parish  where 
such  settlement  of  such  insane  person  shall  be  adjudged  to 
be,  for  the  repayment  of  the  charges  of  maintaining  the  in- 
sane person,  incurred  %bitkin  twelve  calendar  months  previ- 
ously to  the  date  of  the  order. 

Archboid,  contri.  As  to  the  objection  to  the  second  Second  pnint. 
order;  the  42d  section  of  9  Geo.  4,  c.  40,  only  applies  where 
thte  settlement  of  the  lunatic  was  not  ascertained  in  the 
first  instance.  Here,  it  appears  that  the  settlement  was 
ascertained  previously  to  the  making  of  the  order.  The 
38th  sectioii  is  the  only  clause  applicable  to  this  case,  and 
in  that  section  the  whole  mode  of  proceeding  is  comprised. 
An  that  that  section  authorizes  the  justices  to  do  is,  to  fix 
a  sum  to  be  paid  in  future  to  the  keeper  of  the  lunatic  asy* 
lum.  It  does  not  authorize  the  justices  to  make  a  retro- 
spective  order.  [Lord  Denman^  C.  J.  intimated  that  the 
Court  were  satisfied  that  the  order  was  bad  for  this  reason.] 
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18S5.  The  first  order  is  bad,  becaikse  it  is  not  in  the  form  (a) 

^r^'C^      prescribed  by  No.  5  of  the  sdiedule  to  9  Cho*  4.    \Cole- 
^^:'"'     ridge.  J.   S«ppo«  .  party  i,  neither  a  lunatic,  nor  iLne. 
^^^I^^As  ^^^  •  dangerous  idiot,  in  <vhat  form  ought  the  ordel*  then  to 
Leicester,    be  made  ?    The  44th  section  appears  to  suppose  tt  fourth 
First  point.      case.]    The  warrant  must  either  contain  an  adjudication,  or 
be  in  the  form  given  by  the  act.     The  form  of  proceeding 
in  the  38th  section  must  be  pursued.     From  the  judgment 
of  Lord  Tenterden  in  Rex  ▼•  Manlden,  it  would  appear 
that  he  considered  it  necessary  that  die  order  should  con- 
tain an  adjudication;   and   it   was   held,  that  the   words 
''  having  adjudged'*  (which  the  order  in  that  case  contained) 
were,  under  the  circumstances,  used  in  the  sense  of  **  do 
adjudge."     [Lord  Deitmait,  C.J.   That  was  the  answer 
which  Lord  Tefiterden  gave  to  that  case.      It  does  not 
follow  that  he  would  have  considered  an  adjudication  essen^ 
tial  if  the  words  "  having  adjudged"  had  been  omitted.] 

Lord  Dbnman,  C.  J. — It  lippears  quite  plain  from  the 
terms  of  the  act,  and  from  the  judgment  of  Lord  Tenierden' 
in  Rex  v»  Maulden,  that  a  retrospective  order  cannot  be 
supported ;  because  by  the  act  of  parliament  the  power  is 
only  given  to  make  an  order  forfttture  mmiitenance.  But 
with  regard  to  the  first  order,  there  is,  in  my  opinion,  no  valid 
objection  to  it.  It  proceeds  on  the  44th  clause,  which  enacts, 
(his  lordship  here  read  sect.  44,  which  see  anie^  027  •)  The 
justices  are  authorized  to  proceed  in  the  same  way  with  re- 
gard to  the  persons  to  whom  that  section  relates,  as  had 
been  directed  by  the  d8th  section.  Now,  according  to  s. 
38,  which  refers  to  the  schedule  No.  5,  there  are  only  three 
descriptions  of  persons,  viz.  persons  who  are  lunatic,  in- 
sane, or  dangerous  idiots,  for  whose  maintenance  an  order 
is  authorized  to  be  made  ;  and  the  44th  section  introduces 
a  new  description,  viz.  a  person  so  far  disordered  in  his 
senses,  that  it  is  dangerous  for  such  person  to  be  permitted 
to  go  abroad.     In  such  a  case  section  44  requires  the  order 

(a)  See  ante,  p.  6^6,  note  (a). 


The  KiMO 
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to  be  made  in  conformity  witk  the  form  given  in  the  sche-         1835. 
dule  Ho.' 5,  wbich  is  referred  to  by  section  38«     As  section 
44  requires  the  older  to  be  made  according  to  the  form  in 
the  schedule,  it  must  necessarilj  introduce  into  the  meaning  Inh^tnnts  6£ 
of  the  words  of  the  form  that  new  descriptioo  of  persons.    Lbicisteb. 
The  order  in  this  case  does  not  say^  in  the  precise  language 
of  the  form  in  schedule  5,  that  the  party  is  a  lunatic,  insane, 
or  dangerous  idiot.     Probably  it  would  have  been  more  cor- 
rect to  have  introduced  that  form  of  words.     The  form,  how- 
ever, is  sufficiently  complied    with  when,  in  every  other 
respect,  the  order  follows  the  language  of  the  schedule. 

LiTTLEDALS,  J.^-«-I  am  entirely  of  the  same  opinion. 
By  section  44,  (which  relates  to  persons  not  chargeable, 
whereas  section  36  relates  to  poor  persons  chai^eable  to 
any  parish),  this  person  is  brought  within  the  jurisdiction  of 
the  justices ;  for  it  appears  that  he  was  a  person  wandering 
about  and  at  large,  and  deemed  to  be  insane,  and  not  charge- 
able to  any  parish,  and  that  he  was  brought  before  the  jus- 
tices, and  was  found  to  be  so  far  disordered  in  his  senses 
that  it  was  dangerous  for  him  to  be  permitted  to  go  abroad. 
The  justices  are  also  to  inquire  as  to  the  settlement  of  the 
party.  This  they  have  done.  By  section  44,  therefore,  the 
justices  have  jurisdiction,  and  they  are  to  exercise  that  juris- 
diction in  the  manner  therein  pointed  out  An  objection  is 
made  to  the  form  of  the  order,  but  it  exactly  pursues  the 
form  given  in  schedule  5,  except  M'here  that  form  is  adapted 
to  a  person  who  is  lunatic,  insane,  or  an  idiot. 

Patteson,  J. — I  am  of  opinion  that  the  rule  must  be 
made  absolute*  so  far  as  regards  quashing  the  protpeeiive 
part  of  the  second  order.  The  first  order  appears  to  me  to  be 
good.  The  objection  to  the  first  order,  as  to  the  adjudica- 
tion of  settlement,  is  answered  by  Lord  Tenterden  in  Rex 
V.  Maulden^  We  must  construe  the  words  "  have  ad- 
judged*' as  if  they  were  '^  do  adjudge." 

With  regard  to  the  objection  as  to  theybrm  of  the  order.  Second  point. 
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1835.        we  must  look  at  section  3d  coupled  witli  section  44.     It  is 

'^'^^^^^^      evidently  intended  that/ when  a  party,  deemed  insane,  is  wan- 

9.  deling  abroad,  the  justices  should  proceed  in  the  manner 

Inhabitants  of  pointed  out  in  section  38,  and  that  the  form  of  order  should 
Leicesteb.  be  such  as  would  apply  to  the  circumstances  of  the  case. 
In  the  form  given  in  the  act,  the  words  ''  as  the  case  may 
be"  are  inserted  after  the  words  *^  lunatic,  insane,  or  idiot." 
I  do  not  mean  to  say,  that  if  the  order,  in  this  case,  had 
used  the  word  **  insane,"  it  would  not  have  been  good. 
Looking  at  section  44,  the  legblature  seem  to  have  used 
the  words  *^  a  person  being  so  far  disordered  in  his  senses 
that  it  is  dangerous  for  him  to  go  abroad*'  as  a  definition  of 
the  insanity ;  for  section  44,  after  directing  an  examination 
whether  a  person  is  so  far  disordered  in  his  senses,  that  it 
is  dangerous  for  him  to  be  permitted  to  go  at  large, goes  on 
to  say,  that  the  justices  shall  make  inquiry  into  the  settle- 
ment of  such  insane  person. 

Third  point.  As  to  the  retrospective  part  of  the  second  order.  Rex  v. 

Maulden  is  directly  in  point,  and  this  cannot  be  distin- 
guished from  that  case. 

First  point.  CoLERiOGE,  J. — I  am  of  the  same  opinion.     Two  ob- 

jections have  been  made  to  the  order  of  November,  1832 ; 
of  which  the  first  is,  that  it  does  not  follow  the  form  in 
the  schedule  in  the  act.  If  the  words  of  section  44  are 
examined,  it  will  be  found  that  there  is  nothing  there  said 
which  makes  that  necessary.  The  act  only  directs  that  the 
parties  shall  proceed  in  the  same  manner  before  directed, 
in  the  case  of  a  person  chargeable  to  any  parish.  Then, 
when  section  38  (which  applies  to  persons  chargeable)  is 
looked  at,  the  only  direction  there  is,  that  it  shall  be  lawful  for 
the  justices  to  make  an  order  according  to  the  form  in  the 
schedule,  not  that  they  are  always  to  make  use  of  that 
form,  but  they  are  to  frame  the  order  according  to  that 
form.  It  never  can  be  contended  that  the  very  words  of 
the  form  are  to  be  used.  The  form  states  that  the '  person 
is  chargeable  to  the  parish,  without  any  restrictions  with 
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reference  to  the  44th  section.     It  never  could  be  the  in-        1835. 
tention  of  the  legislature,  that  a  form  untrue  in  fact  should     ^yT^"^""^ 
be  used.     The  form  in  the  schedule  contemplates  persons  v. 

lunatic  and  insane,  and  idiots.     A  person  not  fit  to  walk  st^JJ*,"^"o^^s^ 
abroad  may  be  insane,  but  the  44th  section,  in  my  opinion,    Leicester. 
applies  to  a  different  class  of  persons  from  those  described  in 
section  38.     The  first  objection,  therefore,  cannot  be  sus- 
tained. 

The  other  objection  is,  that  there  is  no  adjudication  of  Second  point. 
tbe  settlement.  The  first  order  is  not  directed  to  the  parish 
to  which  the  person  is  to  be  removed,  but  to  the  officers 
of  the  parish  where  the  party  is  found.  The  words  "have 
adjudged*'  may  be  construed  to  mean  **  do  adjudge;"  but 
surely  if  these  words  could  not  bear  this  meaning,  yet  as 
the  section  does  not  direct  in  what  manner,  or  when,  or 
where,  an  adjudication  of  the  settlement  is  to  be  made,  it 
would  be  quite  sufficient  for  the  justices  to  say  "  we  have 
adjudged"  that  the  settlement  is  in  a  particular  place. 

I  quite  agree  that  the  second  order  is  bad,  in  so  far  as  Third  point. 
it  is  retrospective. 

Second  order  quashed,  so  far  as  relates  to  payments 
in  respect  of  a  by-gone  period. 


Dewar  v.  Purday. 

C^ASE,    for  infringing   the  plaintiff's   copyright    in    the  Where  a  jury 
music  of  a  song,  called  «  The  Old  English  Gentleman,"  f^thK^'' 

diet,  they 
should  either  be  clischar^d  or  directed  to  deliberate  further.     The  judge  cannot,  with- 
out the  assent  of  the  plaintiff,  direct  a  nonsuit. 

In  no  case  can  a  plaintiff  be  nonsuited  against  his  will. 

Where  liberty  is  reserved  to  move  to  enter  a  nonsuit,  such  reservation  proceeds  upon 
tbe  assentf  express  or  implied,  of  both  parties,  to  such  reservation. 

A  defendant  insisting  that  the  plaintiff  has  failed  to  prove  a  material  fact,  the 
jndge  gives  him  leave  to  move  to  enter  a  nonsuit  upon  the  obiection  taken,  and  the 
cause  proceeds.  The  jury  disagreeing  in  their  verdict,  tbe  judge  has  no  power,  withoat 
tbe  furtber  assent  of  tbe  plaintiff,  to  direct  a  nonsait. 

VOL.  IV,  T  T 
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18S5.        tried  before  Lord  Demnan^  C.  J.,  at  tlie  sittings  for  Middle- 
sex after  Trinity  term,  tSS*.     After  the  plaintiff  had  closed 
bis  case,  the  defendant's  counsel  applied  for  a  nonsuit,  on 
the  ground  that  there  was  no  evidence  to  go  to  the  jury  in 
support  of  the  statement  in  the  declaration,  that  the  plaintiff 
was  the  author  oftht  music.    The  Lord  Chief  Justice  re- 
fused to  stop  the  cause,  but  gave  the  defendant  leave  to 
inove  to  enter  a  nonsuit.     The  trial  proceeded,  and  conflict- 
ing evidence  was  given  as  to  whether  or  not  the  music  had 
been  receutly  composed,  or  was  merely  an  old  air  revived. 
The  learned  judge  summed  up  the  case,  and  the  jury  re- 
tired to  consider  their  verdict,  and  were  in  deliberation 
about  sixteen  hours.     When  the  jury  came  into  Court  the 
next  morning,  they  intimated  to  the  Lord  Chief  Justice 
that  they  could  not  agree.     Upon  this  his  Lordship  consi- 
dered that  two  courses  were  open  to  him, — either  to  discharge 
the  jury  without  the  consent  of  the  parties, — or  to  act  upon 
his  first  impression,  which  he  now  considered  correct,  and 
nonsuit  the  plaintiff.     He  adopted  the  latter  course  as  the 
smallerevil,  and  directed  that  the  plaintiff  should  be  nonsuited, 
which  was  done  in  the  absence  of  the  plaintiff's  counsel. 
A  rule  nisi  having  been  obtained  in  last  Michaelmas  term 
for  setting  that  nonsuit  aside  and  for  a  new  trial, 

Sir  W,  Foliett  and  Crompton  now  shewed  cause.  [Lord 
Denman,  C.  J.  Can  what  was  done  on  the  second  day  be 
supported?  was  not  the  proper  course  either  to  discharge  the 
jury,  or  to  keep  them  until  they  agreed f  The  only  question, 
I  think,  must  be  whether  the  parties  are  not  now  in  the  same 
situation  as  if  a  motion  had  been  made  by  the  defendant  to 
enter  a  nonsuit,  pursuant  to  the  leave  which  was  originally 
reserved  to  him.]  The  parties  are  in  the  same  situation. 
If  the  verdict  had  been  for  the  plaintiff  the  defendant 
would  have  been  at  liberty,  by  reason  of  the  leave  given,  to 
move  to  enter  a  nonsMi.  The  only  question  therefore  is, 
whether  or  not  there  ought  to  be  a  nonsuit.  There 
'was  no  evidence  to  shew  the  originality  of  the  compost* 
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tioQ.  The,  oi))iy  evidence  given  v?a8,  ihH  one  copy  was  in 
the  hand'writing  of,  the  plajpuff*  It  ia  oo.ansMfei^  to  tajr 
that  the  plaintiflF^  when  be  was  called,  would  have  ap- 
peared. Where  a  pointy  which  occurs  at  the  trial,  is  re* 
served  for  the  consideration  of  the  Court,  the  parties  in 
fact  consent  that  the  Court  shall  stand  in  the  situation  of  the 
judge  at  the  trial.  The  plaintiff  having,  in  one  stage  of 
the  trial,  consented  to  have  that  question  reserved,  couki 
not  have  subsequently  appeared  when  called.  To  nonsuit 
the  plaintiff  was  the  most  convenient  course,  and.  that 
nonsuit  was  right,  as  there  was  no  evidence  to  go  to  the 
jury, 

Campbell,  A.  G.,  in  support  of  the  rule.  It  cannot  be. 
considered  that  tliere  was  no  evidence  to  go  to  the  jury. 
After  a  prolonged  trial,  the  jury  retired  to  consider  their 
verdict.  They  differed  in  opinion,  and  the  learned  judge* 
instead  of  discharging  the  jury,  directed  the  plaintiff  to  be 
called.  The  plaintiff  could  not  legally  be  called.  A  plaintiff, 
is  not  supposed  to  be  in  Court  when  the  jury  are  deliber- 
ating; he  is  only  to  appear  in  Court  to  hear  the  verdict. 
There  is  a  form  of  the  record  of  a  nonsuit  in  Tidd(a), 
which  shews  that  this  is  the  case.  Had  no  right  therefore 
been  reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 
the.  plaintiff  could  not  have  been  called.  Does  it  then 
make  any  difference  that  such  a  right  had  been  reserved  7 
This  power  of  reserving  questions  for  the  consideration  of 
the  Court  is  by  consent  of  both  parties.  The  plaintiff  may, 
if  he  pleases,  refuse  to  consent.  He  may  appear  and  ten- 
der a  bill  of  exceptions.  The  consent  in  this  case  wa$ 
given  by  the  plaintiff,  but  upon  the  condition  that  the  trial 
should  proceed.  Consequently,  this  coaseat  did  not  give 
the  learned  judge  authority  to  stop  the  triaL  But  it  is  said 
that  the  parties  are  both  in  the  same  situaimii  as  if  the  trial 
had  proceeded,  and  a  verdict  had  been  found  for  the  pMa- 
tiff.     This  is  not  the  case.    If  the  verdict  had  been  found 

(a)  Tidd's  ForoiB,  siith  edition,  370,  371. 
XT  2 
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1835.  for  the  plaintiff^  the  defendant  might  have  moved  to  set 
that  verdict  aside  and  enter  a  nonsuit;  but  if  in  that  case 
it  had  turned  out  that  in  the  opinion  of  the  Court  there  was 
evidence  to  go  to  the  jury,  the  verdict  would  have  stood. 
In  the  present  position  of  the  cause,  all  that  the  plaintiff 
can  have  is  a  new  triaL 

Lord  Den  MAN,  C.  J. — I  was  at  first  of  opinion  that 
the  plaintiff  could  have  been  in  no  better  situation,  assum- 
ing that  the  verdict  nad  been  in  his  favour,  and  that  this  was 
a  motion  pursuant  to  the  leave  reserved.  But  the  Attor- 
ney-General has  convinced  me  that  this  rule  must  be  made 
absolute  generally.  It  is  perfectly  clear,  when  it  comes  to 
be  considered,  that  when  the  plaintiff  is  required  to  be 
nonsuited,  it  is  at  his  option  to  appear  or  not  to  appear, 
and  he  may,  if  he  pleases,  dispute  what  is  then  going  forward. 
What  took  place  on  the  first  day  of  this  trial  is  the  ordinary 
mode  in  which,  by  the  general  understanding  of  all  parties, 
a  plaintiff  must  be  taken  to  agree  to  be  bound  by  the  future 
opinion  which  the  Court  (who  are  placed  in  the  situation  of 
the  judge  at  the  trial),  may  afterwards  form  on  the  evidence 
then  before  the  jury;  and  most  undoubtedly  the  plaintiff 
has  a  right  to  say  at  the  trial,  **  the  consent  that  I  give  to 
be  so  bound,  is  a  consent  having  relation  to  the  state  iu 
which  I  now  stand,  and  on  condition  that  the  case  is  now 
proceeded  with.  If  the  learned  judge  at  the  trial  thinks 
fit  to  proceed  with  the  case,  I  have  no  objection  to  submit 
to  the  nonsuit  in  the  event  of  its  afterwards  appearing  to 
the  Court  that  the  objection  taken  ought  to  prevail."  And 
he  has  the  right  to  reserve  to  himself,  subject  to  that  con- 
tingency, the  chance  of  the  verdict  to  which  the  jury  may 
come.  It  seems  to  me,  that  in  this  case,  what  took  place 
on  the  second  day  deprived  the  plaintiff  of  that  chance; 
and  that  therefore  he  is  entitled  now  to  be  placed  in  the 
same  situation  as  if  even  the  conditional  consent  not  to 
appear  had  never  been  given. 
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Little  DALE,  J. — I  am  entirely  of  the  same  opinion.  I 
think  the  plaintiff's  consent  was  given  on  the  supposition 
that  the  jury  Mere  to  give  a  verdict  one  way  or  the  other. 

Patteson,  J. — I  must  own  I  think  that  is  the  right 
view  of  the  case.  It  is  reserved  for  the  Court  to  determine 
whether  or  not  there  shall  be  a  nonsuit;  but,  subject  to  that 
question,  there  shoulcl  be  a  verdict  one  way  or  the  other. 
Can  the  plaintiff  be  deprived  of  the  right  to  require  that 
a  verdict  should  be  returned  ?  Even  supposing  the  jury 
had  been  necessarily  discharged,  the  same  consequence 
would  have  followed. 

Coleridge,  J. — I  am  quite  of  the  same  opinion.  The 
only  question  in  my  mind  was,  whether  what  had  passed  on 
the  first  day  of  the  trial  was  by  consent  of  the  plaintiff. 
I  now  think  that  it  was  by  his  consent,  and  that  it  was  a 
conditional  consent ;  and  that  if  the  condition  was  not  com- 
plied with,  then  he  stood  on  his  common  law  right.  His 
common  law  right  was  to  have  the  verdict  of  the  jury  on 
the  facts,  and  if  be  pleased,  the  opinion  of  the  judge  expressly 
on  the  law  of  the  case,  so  that  he  might  take  it  to  another 
tribunal,  if  he  thought  fit.  He  waives  that  benefit  by  aco/<- 
ditional  consent,  and  that  condition  is  not  complied  with. 

Rule  absolute. 


Udall  t;.  Nelson. 

The  defendant  was  arrested  for  27/.,  due  upon  a  bill  of  The  Court  will 

exchange,  and  gave  bail  to  the  sheriff.     A  few  days  before  defendant  out 

the  arrest,  the  plaintiff  had  signed  an  agreement,  by  which  ®*  custody  on 

he  consented  to  allow  tiie  defendant  to  pay  the  debt  within  that  the  plain- 

a  period  of  six  months,  by  instalments  of  oL  per  month;  Jjfbe^arrwt^ed 

the  first  instalment  to  be  paid  on  the  4th  of  May.     The  after  he  had 

consented  to 
give  him  time, 
which  has  not  elapsed,  to  pay  tlie  debt. 
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first  instalment,  which  became  due  after  the  arrest  was 
made,  had  been  tendered  to  the  plaintiff,  but  he  refused  to 
receive  it, 

G,  F,  Jones  now  moved  for  a  rule  to  shew  cause  why  the 
bail-bond  given  to  the  sheriff  of  Middlesex  should  not  be 
delivered  up  to  be  cancelled,  and  the  defendant  discharged 
out  of  custody,  on  entering  an  appearance.  He  contended 
that  as  the  arrest  was  contrary  to  good  faith  and  the  express 
agreement  of  the  plaintiff,  the  defendant  was  entitled  to  call 
upon  the  Court  to  interfere. 

The  Court  refused  the  rule  {a). 

(fi)  A  promise,  without  any  new  Symont  v.  Minchwichf   1   £sp.  N. 

consideration,  to  give  time  for  the  P.  C.  430;  and  per  Lord  lUltif 

payment  of  ft  pre-existing  debt,  is  borough,  C.  J.,  in  While  f.  Joma, 

not  binding,  per  Ei/re,  C.  J.,  in  De  6  £sp.  N.  P.  C.  160. 


Lempriere  V.  Humphrey. 

In  a  declare-    TRESPASS  for  breaking  and  entering  a  certain  close  of 

tion  in  tres-  •     -a-  • 

pass  quare        the   plamtitf,  <'  abuttmg  on  the  south  towards  a   certain 

tile"prahififf^^^^  highwajr  in  the  parish  of  Hurstperpoint,  in  the  county  of 
close  is  de- 
scribed by  abuttalt;  plea,  seisin  in  fee  in  the  defendant,  and  issue  thereon.  The 
plaintiff  is  entitled  to  recover  for  a  trespass  done  in  a  close  in  his  lawfiil  pos«essioa, 
answering  to  the  description  in  the  deciarationi  although  the  defendant  also  has  a  dose 
answering  to  the  same  description. 

So,  although  the  abuttals  are  stated  with  such  generality  that  the  declaration  would 
have  been  bad  on  special  demurrer,  and  it  is  only  by  reason  of  such  generality  of 
description  that  the  platntiif 's  close  comes  within  the  description. 

As  where  the  locus  in  quo  is  described  as  abutting*  in  the  direction  of  the /our  car- 
dinal lioiwis,  towards  certain  closes,  and  the  plaintiff  proves  a  trespass  on  a  close  of  a  tri- 
angular shape  abutting  towards  such  closes. 

When  in  a  declaration  in  trespass  quare  clausuro  fregit^  the  locus  in  quo  is  desoribed 
as  abutting  toward*  cenain  closes,  the  defendant  may  demur  specially,  or  may  obtain  a 
judge*s  order  for  a  more  certain  descnption  of  the  close. 

But  such  defect  cannot  be  taken  advantage  of  at  the  trial  of  an  issae  rabed  upon  a 
plea  of  seisin  in  fee  or  liberum  tenementum. 

Nor  could  the  objection  have  been  taken  though  the  defendant  had  pleaded  in  denial 
of  the  plaintiff's  possession  of  the  alleged  close.    Semble. 
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Sussex,  towards  the  north  on  certain  land,  on  the  east  oo 
premises  in  the  occupation  of  the  plaintiff,  and  on  the  west 
towards  premises  in  the  occupation  of  the  defend  an  t,  and 
situate  in  the  county  aforesaid/' 

Plea :  that  the  close  in  which  8cc.  is  a  customary  tene- 
ment of  the  manor  of  H.,  demised  and  demisable,  &c.; 
and  that  long  before  the  time  when  &c.,  to  wit,  on  &c.^  the 
lord  of  the  manor  granted  the  said  close  to  the  defendant 
and  his  heirs  for  ever,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor ;  and  that  long  before  the 
time  when  &c.  he  had  entered  by  virtue  of  this  grant,  and 
had  become  seised  thereof  in  his  demesne  as  of  fee  at  the 
will  of  the  lord,  according  to  the  custom  of  &c.,  and  con- 
tinued so  seised  at  the  time  when  &c.     Wherefore  8cc. 

Replication :  that  the  close  in  which  &c.  is  not,  nor  at  the 
time  when  8cc.  was  a  customary  tenement  of  the  said 
manor  demised  and  demisable,  8cc.  Whereupon  issue  was 
joined. 

^t  the  trial  before  Littledale,  J.  at  the  Summer  assizes 
for  Sussex,  in  1834,  it  appeared  that  the  alleged  trespasses 
had  been  committed  over  the  whole  of  a  piece  of  land 
which  corresponded  with  the  abuttals  stated  in  the  decla- 
ration. 

It  was,  after  evidence  given,  admitted  on  the  part  of  the 
plaintiff,  that  of  this  piece  of  land,  the  greater  part  forming 
a  plot  of  ground  answering  to  the  description  in  the  decla- 
ration, was  the  customary  tenement  of  the  defendant.  The 
remaining  portion  was  a  triangular  plot  answering  also  to 
the  description  as  far  as  a  three-sided  figure  could  correspond 
with  that  description.  This  smaller  portion  would  have  failed 
to  correspond  with  the  description  in  the  declaration,  if  the 
close  in  which  &c.  had  been  described  as  abutting  on  the 
south,  ^'on"  the  highway  in  the  parish  of  Hurstperpoiut,or» 
on  the  west,  as  abutting  ''on" the  premises  in  the  occupation 
of  the  defendant.  The  defendant's  counsel  contended 
that  he  was  entitled  to  apply  the  evidence  of  the  trespass 
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to  the  plot  of  ground  so  proved  and  admitted  to  be  hi$, 
and  that,  therefore^  the  plaintiff  ought  to  be  nonsuited. 
The  learned  judge,  however,  refused  to  nonsuit,  but  (re- 
serving to  the  defendant  the  right  to  move  this  Court  for  a 
nonsuit,  in  case  the  verdict  should  be  found  against  him) 
directed  that  the  trial  should  proceed,  in  order  that  the 
right  to  the  smaller  piece  might  be  determined.  The  trial 
went  on,  and  the  jury  found  a  verdict  for  the  plaintiff. 
Piatt,  in  Michaelmas  term,  1834,  obtained  a  rule  nisi  to 
enter  a  nonsuit ;  against  which. 


Thesiger  now  shewed  cause.  The  defendant  has  not 
pleaded  the  general  issue,  but  a  plea  which  admits  that  the 
abuttals  are  correctly  stated.  [Patteson,  J.  In  Cocker  v. 
Crompton  (a)  the  declaration  stated  a  trespass  on  the  plain- 
tiff's close  called  the  Foldyard,  situate  in  the  parish  of  A, ; 
the  defendant  pleaded  liberum  tenementum,  on  which  the 
plaintiff  took  issue  without  newly  assigning.  At  the  trial 
it  appeared  that  the  plaintiff  had  a  close  called  the  "  Fold- 
yard/*  in  the  parish  of  A.,  upon  which  the  trespasses  were 
committed ;  but  it  appearing  that  the  defendant  also  had 
a  close  in  A.  called  the  "  Foldyard,"  his  counsel  contended 
that  he  was  at  liberty  to  apply  the  evidence  to  ftis  close, 
and  that,  therefore,  the  plaintiff  ought  to  be  nonsuited. 
The  point  having  been  reserved,  this  Court  decided,  upon 
a  motion  for  a  nonsuit,  that  the  defendant  was  not  entitled 
so  to  apply  the  evidence.  That  case  differs,  however,  from 
this,  because  the  description  here  is  utterly  wrong.]  Where 
a  party  justifies  the  act  done,  as  in  this  case,  he  admits  the 
abuttals.  It  has  been  held,  that  a  declaration,  in  the  state- 
ment of  abuttals,  is  not  to  be  construed  strictly,  and  that 
the  word  "  towards"  may  be  used  in  setting  out  the  abut- 
tals of  a  close.  The  defendant  was  not  actually  misled  by 
the  description  in  the  declaration,  as  be  came  prepared 
with  much  evidence  as  to  the  right  to  the  smaller  piece  of 
ground.     Can  he   now  come  to  this  Court  and  ask  for  a 

(a)  2  Dowl.  &  Ryl.  ri9  ;  1  Barn.  &  Cressw.  489. 
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nonsuit,  after  having  acted  as  if  he  was  satisfied  with  the 
description?  [Littledale,  J.  The  defendant's  counsel  is 
not  precluded  from  taking  this  objection,  by  trying  the 
cause.]  Cocker  v.  Crompton  establishes  that  where  a  close 
is  set  out  by  name  in  the  declaration,  and  the  defendant 
justifies  the  trespass,  he  cannot  at  the  trial  apply  his  evi- 
dence to  another  close  of  the  same  name  as  the  one  men- 
tioned in  the  declaration,  which  may  happen  to  be  his  own 
property.  It  can  make  no  difi*erence  whether  the  close  is 
described  by  name  or  by  abuttals.  Assuming,  therefore, 
that  the  abuttals  in  this  declaration  were  correct,  it  was  not 
competent  for  the  defendant  to  apply  the  evidence  to  a 
close  of  his  own  answering  to  the  abuttals  in  the  decla- 
ration. But  it  is  said  that  the  abuttals  in  this  declaration 
are  incorrect.  By  Reg.  Gen.  H.  T.  4  Will.  4,  (a)  tres- 
pass I.,  it  is  ordered  that  ''  in  actions  of  trespass  quare 
clausum  /regit,  the  close  or  place  in  which  &c.  must  be 
designated  in  the  declaration  by  name,  or  abuttals,  or  other 
description ;  in  failure  whereof  the  defendant  may  demur 
specially/'  Here  the  defendant  has  lost  the  opportunity 
of  taking  advantage  of  this  defect,  and  could  not  at  the 
trial  have  claimed  to  enter  a  nonsuit.  [Lord  Denman,  C.J. 
The  description  is  not  apparently  absurd  or  insufiicient. 
It  is  only  upon  its  appearing  at  the  trial  that  there  are  two 
places  answering  to  the  description  in  the  declaration  that 
the  objection  arises.]  If  the  defendant  had  in  fact  been 
misled,  there  might  have  been  some  ground  for  this  ob- 
jection at  the  trial ;  but  there  is  no  ground  for  it  as  the 
case  stands. 
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Piatt  and  Hollist,  contrd.  The  evidence  brought  forward 
at  the  trial  was  applicable  to  the  larger  plot  of  ground. 
The  whole  of  the  argument  on  the  other  side  proceeds  on 
the  supposition  that  there  are  two  plots  of  ground  which 
answer  to  the  description  and  the  abuttals  mentioned  in 
the  declaration.    This  is  not  the  case.     The  smaller  piece 

(a)  Ante,  vol.  iii.  p.  9. 
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18S5.         18  triangular.     By  the  description  in  the  declaration  zfout' 
LEMPRiEai    "*^  figure  is  pointed  out.     The  description  of  the  larger 
V.  piece  does  not  correspond  with  the  smaller.     The  verdict 

UMPRREY.  ^jij  y^^  evidence  of  title  against  the  defendant.  He  will, 
therefore,  sustain  an  injustice  if  this  rule  be  not  made  ab- 
solute. 

Lord   Denman,  C.  J. — In   this  case   the  plaintiff  has 

given  a  description  by  abuttals  of  the  land  on  which  be 

says  that  the  trespass   was  committed,  which  description 

is  certainly  not  satisfactory.     The  defendant  justifies  the 

act  of  trespass  which  he  has  done,  by  saying  that  the  close 

was  his,  as  a  customary  tenant  of  a  certain  manor.     The 

parties  go  to  trial,  and  the  defendant  there  says,  "  I  claim 

to  shew  that  the  description  given  by  the  plaintiff  in  his 

declaration  is  one  which  includes  my  land ;  and  that  not 

merely  as  answering  to  the  same  description,  but  as  forming 

a  part  of  that  land  on  which,  the  plaintiff  says,  the  trespass 

was  committed.'*    The  trial  proceeds  with  a  protest  of  the 

defendant,  that  he  cannot  be  bound  by  this  issue,  and  leave 

to  raise  the  objection  is  reserved  to  him.     The  question  is, 

whether  the  objection  is  well  founded,  and  whether  the  trial 

was  properly  allowed  to  proceed,  or  whether  the  defendant, 

proving  a  customary  tenement  to  be  held  by  him  answering 

the  description  in  the  declaration,  is  entitled  to  a  verdict. 

A  plea  of  sei-    Upon  considering  the  cases,  and  the  present,  and  also  the 

iibenim  tene-    former  rules  of  pleading  (which,  in  this  respect,  do  not 

mentumintres-  appear  to  be  disturbed),  it  appears  to  me  that  the  defend- 

the  plaintiff's    ant  is  bound  by  the  description  in  the  declaration  which  he 

^cT^a  cIoM   •^^"^self  has  adopted,  and  under  which  he  has  justified.     If 

corresponding   the  defendant  found  the  description  to  be  insufficient,  the 

scriptionofthe  course  for  him  to  have  adopted  is  that  which  is  pointed  out 

clo8e(eitherby  by  the  new  rules.     He  should  have  JemtirreJ  specially  to 

abattals)inthe  the  declaration ;  but  having  pleaded  as  he  has  done,  the 

^**™'*°"*       case  is  brought  within  the  authority  of  Cocker  v.  Crompion. 

The  defendant  might  have  prevented  this  matter  from 

going  to  trial  if  he  had  thought  the  description  uncertain ; 
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but  after  having  treated  that  description  as  sufficiently  cer- 
tain, it  is  not  now  open  to  him  to  object  that  the  descrip* 
tion  applies  equally  to  bis  own  close,  any  more  than  it 
^vould  be  if  the  description  had  been,  not  by  abuttals,  but 
by  name. 
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LiTTLEDALE,  J. — 1  am  entirely  of  the  same  opinion. 
Suppose  the  defendant  had  a  piece  of  land  which  wm 
bounded  on  the  north  by  arable  land,  in  the  possession  of 
j1.  B,  ;  on  the  east  by  meadow  land  in  the  possession  of 
C.  D. :  on  the  south  by  pasture  ground  in  the  possession 
of  £.  F. ;  and  on  the  west  by  wood  land  in  the  possession 
of  G.  //.  ;  and  that  the  plaintiff  in  his  declaration  had  thus 
described  the  close  in  which  he  complained  of  the  trespass 
having  been  committed,  and  the  parties  had  gone  to  trial 
OQ  that,  and  the  defendant  had  proved  that  he  had  land  cor- 
responding in  every  particular  with  that  described  in  the  de- 
claration. It  is  quite  clear,  then,  the  case  would  have  fallen 
within  the  rule  in  Cocker  v.  Cromptorty — where,  instead  of  a 
description  by  abuttals,  it  was  bj/  name, — for  the  defendant 
would  have  admitted  the  plaintiff's  possession  of  the  land 
described  in  the  declaration. 

This  case,  however,  is  rather  different,  because,  in  point 
of  fact,  although  the  defendant  has  proved  that  he  has  a 
customary  tenement  corresponding  exactly  with  the  de- 
scription of  the  plaintiff's  close,  it  seems  from  the  evidence 
that  the  plaintiff  does  not  make  out  the  description  alto- 
gether. It  is,  in  the  first  place,  described  by  the  evidence 
as  triangular,  whereas  in  the  declaration  it  would  seem  to 
be  a  four-sided  figure.  In  the  next  place,  it  is  not  de- 
scribed by  the  witnesses  as  abutting  on  the  road,  which  the 
defendant's  does.  It  seems  to  me,  however,  that  the  de- 
fendant, for  the  purpose  of  these  pleadings,  must  be  taken 
to  have  admitted  that  the  plaintiff  was  in  possession  of 
such  a  piece  of  land  as  he  has  described  in  the  declaration. 
If  the  abuttals  had  been  wrong,  the  defendant  might  have 
pleaded  the  general  issue,  and  have  gone  to  trial,  and  if  the 
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plaintiff  had  not  proved  the  statement  in  the  declaration 
be  would  have  been  nonsuited.  On  these  pleadings  (there 
being  no  general  issue),  the  defendant  must  be  taken  to 
have  admitted  the  plaintiff's  possession  of  a  piece  of  land 
corresponding  with  the  close  described  in  the  declaration. 
The  defendant  says,  **  I  admit  the  possession  of  the  close 
in  which  &c.*'  The  close  in  which  &c.  is  that  close  which 
is  designated  by  the  description  contained  in  the  declara- 
tion; and,  therefore,  it  seems  to  me  that  the  defendant 
cannot  avail  himself  of  this  objection  on  these  pleadings. 


Pattbson,  J. — I  am  also  of  opinion  that  this  rule  must 
be  discharged,  and  that,  on  the  authority  of  Cocker  v. 
Crompton,  I  am  not  at  all  sure  in  this  case  that  the  plain- 
tiff has  not  succeeded  merely  by  the  effect  of  putting  in 
that  word  towards,  which  seems  to  me  to  be  a  very  im- 
proper word  of  description.  The  defendant  would,  I  think, 
have  been  entitled  either  to  demur  to  this  declaration,  or 
to  apply  to  a  judge  at  chambers  to  have  the  abuttals  more 
specifically  pointed  out.  But  he  has  adopted  the  descrip- 
tion, and  he  says  that  he  has  a  close  answering  that  de- 
scription. Now,  taking  the  words  in  their  general  seos^, 
both  the  closes  in  question  do  answer  the  description,  be- 
cause taking  the  words  ^' abutting  towards^  noi  to  mean  abut- 
ting on, the  plaintiff's  triangular  piece  does  abut  on  the  south, 
towards  the  highway.  It  is  true  that  a  triangular  piece 
cannot  distinctly  be  said  to  have  four  abuttals ;  but  then 
we  know  that,  in  several  cases,  the  Court  have  not  been 
very  strict  in  looking  at  abuttals  so  far  as  relates  to  the 
points  of  the  compass. 

Here  is  no  plea  of  the  general  issue  (which  would  have 
been  the  course  before  the  new  rules); — there  is  no  plea 
denying  the  possession  of  the  plaintiff  (which  is  the  course 
prescribed  by  these  rules).  If  there  had  been,  the  case 
would  have  been  very  different,  that  is,  supposing  the  abut- 
tals had  been  properly  described.  If  this  declaration  bad 
stated  that  the  close  abutted  on  the  high  road  (as  it  ought 
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to  have  done),  and  the  defendant  had  pleaded  that  the 
plaintiff' was  not  in  possession,  the  plaintiff  must  have  failed^ 
on  the  ground  of  a  variance^  because  he  would  not  have  9. 

shewn  possession  of  any  dose  answering  the  description    Humphbet*  . 
in  the  declaration.     If  the  defendant  had   so  pleaded  to 
this  declaration  us  it  now  stands,  I  do  not  know  that  the 
same  consequence  would  have  followed,  because  the  de- 
scription is,  abutting  towards  the  highway;  and,  perhaps, 
the  close  in  question  does  answer  that  description.     The 
defendant  ought,  therefore,  either  to  have  demurred,  or  to 
have  applied  to  a  judge  at  chambers.     By  pleading /i&enim 
tenementum,  the  defendant  admits  that  the  plaintiff  is  in 
possession  of  a  close,  such  as  is  described  in  the  declara* 
tion,  and  then  he  says  "  that  is  my  soil  and    freehold." 
Whether  the  land  is  described  in  the  declaration  by  name 
or  by  abuttals,  the  case  of  Cocker  v.  Crompton  equally  ap-. 
plies,  and  the  defendant  is  not  at  liberty  to  apply  his  evi- 
dence to  a  different  close  which  he  has  in  the  same  parish 
answering  the  same  description,  whether  it  be  in  name  or 
abuttals.     If  so,  of  course  the  evidence  here  ought  to  have 
been  applied,  and  must  be  applied   to  that  of  which  the 
defendant  has,  by  his  plea  of  liber um  tenementum,  admitted 
the  plaintiff  to  be  in  possession.     1  do  not  mean  that  the 
defendant  has  admitted  the  plaintiff  to  be  in  rightful  pos- 
session, because  then  the  plea  of  liberum  tenementum  would 
be  absurd ;  but  by  that  plea  I   understand  the  defendant 
to  admit  the  plaintiff  to  be  in  possession  of  the  place  men- 
tioned in  the  declaration,  although  wrongfully  in  possession. 
On  this  ground  it  appears  to  me  that  this  case  is  not  dis* 
tinguishable  from  Cocker  v.  Crompton. 

Coleridge,  J. — I  am  of  opinion  that  the  rule  must  be 
discharged,  on  the  authority  of  Cocker  v.  Crompton.  That 
case  has  been  since  acted  upon  in  this  Court  in  Cookt  v. 
Jackson  {a).  The  only  difference  between  these  two  cases 
is  one  which  makes  the  latter  rather  a  stronger  authority 

(a)  9  Dowl.  &  R>l.  495. 
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1835.         and  nearer  the  facts  of  this  case.     In  Cooke  v.  Jackson  the 
^^'^^^''^^     .  trespass  was  for  breaking  and  entering  the  plaintiff's  close 

LxUPRIERE  •  . 

i;.  called  Broadmead,    Plea  :  liberum  tenementum ;  and  issue 

Humphrey,  thereon.  At  the  trial,  it  appeared  that  each  party  had  a 
close  called  Broadmead.  So  far  the  cases  are  precisely 
the  same.  I  collect  from  the  judgment  of  Lord  Tenterden, 
that  both  the  closes  called  Broadmead  were  parts  of  one 
district ;  they  were  parts  of  a  whole,  which  is  very  like  the 
facts  in  the  present  case.  It  was  attempted  to  distinguish 
Cooke  V.  Jackson  from  Cocker  v.  Crompton,  Lord  Tenter- 
den  says,  "  Two  points  have  been  settled  in  cases  of  this 
description ;  first,  if  the  plaintiff,  in  a  declaration  of  tres- 
pass, names  his  close,  and  the  defendant  pleads  liberum 
tenementum  generally,  he  cannot,  by  shewing  that  he  him- 
self is  possessed  of  a  close  of  the  same  name,  and  in  the 
same  ville,  turn  the  plaintiff  round  and  prevent  him  proving 
a  trespass  in  his  own  close ;  and  secondly,  that  when  there 
is  a  general  district  of  land  known  by  one  general  name^ 
and  there  are  certain  occupiers  in  the  same  district,  each 
party  may  call  his  own  part  of  the  district  by  the  general 
name.  Here,  the  plaintiff  has  a  part  of  the  district  called 
Broadmead,  and  he  has  the  right  to  call  his  close  by  the 
name  of  Broadmead.  The  defendant  also  has  a  close  called 
Broadmead  in  the  same  district,  and  he  also  has  a  right  to 
call  his  close  by  that  name,  but  that  would  not  prevent  the 
plaintiff,  without  a  new  assignment,  from  going  into  evi- 
dence to  shew  that  the  two  closes  are  not  connected  one 
with  another.''  Therefore  there  is  that  little  distinction  be- 
tween the  two  cases,  which,  I  think,  makes  Cooke  v.  Jack- 
son stronger  on  this  point.  What  is  the  principle,  then, 
that  is  to  be  collected  from  these  two  cases  ?  That  if  the 
plaintiff^  in  his  declaration,  gives  a  proper  and  accurate  de* 
scription  of  his  close  by  name,  the  defendant  shall  not,  in 
that  case,  by  pleading  liberum  tenementum,  put  the  plain- 
tiff to  that  inconvenience  of  the  new  assignment  which  be 
may  bring  on  himself  by  merely  pleading  that  bis  close, 
H'itbout  naming  it,  in  a  particular  ville,  was  broken  and  en- 
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(ered.     If  that  would  be  so,  with  regard  to  a  description         1835. 
by  name,  what  difference  in  point  of  principle  can  there  be      '^^"^'"'^ 
if  the  plaintiff  describe  his  close  accurately  by  abuttals.  «. 

If  the  plot  of  land  in  this  case  had  been  clearly  and  pro-  Humphret. 
perly  described  by  abuttals,  no  objection  could  have  been 
raised  against  what  has  been  done.  But  it  is  said,  that 
this  is  an  inaccurate  description ;  and,  undoubtedly,  look- 
ing at  the  description  by  itself,  it  is  an  incorrect  and 
insufBcient  one.  But  we  must  consider  the  sufficiency  of 
the  description  as  it  stands  on  the  record,  between  the  two 
parties.  The  question  is,  whether  thi$  defendant  can  now 
say  that  this  description  is  incorrect.  He  says  to-day — this 
description  is  such  that  nobody  can  know  the  close  by  it — 
but  he  has  stated  on  the  record,  that  that  close,  so  de- 
scribed in  the  declaration,  is  a  close  belonging  to  him.  He 
admits,  consequently,  on  the  face  of  the  record,  that  there 
is  a  sufficient  description  of  the  same  close. 

Then  he  brings  himself  into  precisely  the  same  situ- 
ation as  if  there  was  no  apparent  defect  in  the  decla- 
ration in  the  statement  of  the  abuttals.  If  he  brings  him- 
self into  that  situation,  all  the  consequences  follow  that 
would  have  followed  if  the  description  had  been  perfect  on 
the  face  of  it,  which,  in  my  opinion,  must  be  the  same 
when  the  description  is  by  abuttals  as  when  it  is  by  name, 
I  therefore  think  that  this  rule  must  be  discharged. 

Rule  discharged  (a). 

(a)  The  plea  of  libemm  tene-  principally  from  the  plea  of  liberum 

mentum  (which  neither  travenes)  tenementuin  being  adopted  in  a 

nor  confesses  and  avoids,  the  plain-  case  where  (except  as  against  a 

tiff's  possession,)  appears  to  have  special  demurrer)  the  abuttals  were 

been  aHowed  formerly  in  those  cases  sufficiently  stated  in  the  declaration . 

only  where  it  was  used  as  a  commim  This  improper  extension  of  the  use 

bar,  i.  e.  as  a  means  of  compelling  of  this  anomalous  plea  was  sought 

the  plaintiff  to  specify  his  close  to  be  put  down  by  the  rules  of  the 

eitherby  name  or  by  abuttals,  when  Upper  Bench,  made  in  1654,  by 

it  was  not  so  identified  in  the  de-  which  it  is  ordered  (sect  12),  that, 

daration.     The  difficulty  in   the  **  for  tha  avoiding  of  the  oommon 

pesent  case  ap|)ears  to  have  arisen  bar  and  new  assignment,  the  decla- 
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ration  upon  an  original  quare 
claiumn  fregit  may- mention  the 
place  certainly,  and  to  prevent  the 
use  and  necessity  «f  the  common 
bar  and  new  assignment."  And  by 
sect.  16,  "The  common  bar  and 
new  assignment  is  to  be  forborne 
where  certainty  is  contained  in  the 
declaration  equivalent  to  a  new  as- 
signment." After  the  Restoration, 
however,  the  judges,  considering 
that  the  correction  of  these  and 
other  abuses  had  emanated  from  an 
usurped  authority,  restored,  amongst 
other  things,  the  latin  pleadings  and 
the  common  bar. 

In  a  declaration^  it  is  sufficient 
if  it  appear  that  the  plaintiff  has 
such  an  interest  in  the  subject- 
matter  of  the  complaint  as  will  en- 
title him  to  maintain  an  action. 
Thus,  in  trespass  quare  clausum 
(regit,  which  is  an  action  brought 
for  Ml  injury  done  to  the/HUfCMioR, 
a  description  of  the  close  in  which 
die  act  was  done,  as  the  dote  of  the 
plaint  iff,  is  sufficient.  So,  in  an 
action  for  an  injury  done  to  the 
freehold,  as  in  writs  of  entry  en 
nature  d'assise  (P.  33  H.  6,  fo.  14, 
pi.  5,)  or  of  entiy  sur  disseisin  (2 
Saund.  30,)  the  proper  and  formal 
course  is  to  allege  that  the  plaintiff 
is  seised  ut  de  libera  ienemento, 
without  specifying  the  nature  of 
the  estate  of  freehold.  So,  in  co- 
venant upon  a  lease,  the  declaration 
may  begin  with  a  quod  cum  dimi»- 
sisse,  {Taylor  v.  Needham,  2  Taunt 
278 ;  ante,  50  (e),)  shewing  no  title 
beyond  the  implied  assertion  that 
the  lessor,  at  the  time  of  the  de- 
mise, bad  a  sufficient  estate  to  en- 
able him  to  make  such  demise.  So, 
in  formedon  in  the  descender,  it  is 
sufficient  for  the  pkintiff  Uy  say, 
that  J.  3.  gove'the  land  to  his  an- 


cestor in  tail,  without  directly  say- 
ing tfiat  J.  5. was  "seised,  and  gave  ;** 
per  Vampage  arguendo,  and  admit- 
ted by  the  Court,  M.  10  H.  6,  fb. 
21  b,  and  again  in  M .  15  H.  6, 
fo.  26  a.  I'he  Baron  of  Dudlefs 
case;  Abbot  of  Beham  v.  Prior  of 
Michelham,  T.  34  H.  6,  fo.  48,  pi. 
14.  So,  in  an  avowry,  in  which 
the  avowant  seeks  to  recover, 
through  the  means  of  a  judgment 
of  retomo  habendo,  the  rent  or 
damages  for  which  he  might  have 
sued  in  debt  or  trespass,  (ibid.)  and 
which  is,  therefore,  said  to  be  in 
the  nature  of  a  declaratioQ  (Co. 
Litt.  302). 

But  in  a  plea  in  bar  setting  up 
title,  and  resting  upon  matter  fn  ejr- 
case,  the  rule  is,  that  die  titkaet  i^ 
must  be  deduced  from  a  par^  seised 
in  fee.  {Abbot  of  Beham  v.  Prior 
of  Michelham,  ubi  supra). 

Though  from  analogy  to  deelara- 
dons,  no  dde  need  be  set  out  in  sax 
avowry,  it  has  been  held,  that  aa 
avowan  t  for  taking  cat  tie  damage  fea- 
sant, cannot.  Tike  a  plaindff  in  tres- 
pass, rest  his  case  upon  mere  possee* 
sion.  He  is,  however,  allowed  to 
say  that  the  close  in  which  &c  was 
his  freehold,  without  specifying  the 
nature  of  his  estate,  ( 1  Wms.  Sannd. 
347  d,  n.  (6).)  This  appears,  at 
first  sight,  to  be  analogous  to  the 
pleaof  liberum  tenementum  in  tres- 
pass. But  it  should  be  remembered 
that  in  the  latter  case  the  pleader 
is  a  defendant,  justifying  a  treapoa^ 
not  by  matter  in  excuse,  but  by 
matter  of  title  ;  whereas  in  the  for 
mer  case  the  avowant  is  in  the  situ- 
ation of  a  plaintiff  in  treepaas. 

It  is  observable  that  the  two 
cases  {Rickman  v.  Core,  Cro.  Jac. 
594 ;  and  Anon.,  Dyer,  23  (.)  which 
the  eouttiel,  who  moved  for  a  new 
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tiialinCocWy.CroBi^f on,  admits  his  ^etk  of  HLenim  Uumomkmf  1995, 

ted  to  be  authorities  against  the  ap-  and  that  the  decisions  in  these  caaei  v^»^/<^ 

plication,  irere  cases  in  which  the  proceeded  upon  this  ground,  which,  LEMPHraas 

defendant  had  anticipated  a  new  in  the  case  of  Cocker  v.  Croa^^oii,  ^* 

aaaignraent  by  setting  out  the  name  did  not  exist  umphret. 
or  other  description  of  the  dose  in 


Patteshall  v.  Tranter. 

Assumpsit  on  a  warranty  of  soundness  on  the  sale  of  Where  an  un- 

a  horse.    The  cause  was  tried  before  Park,  J.,  at  Here-  ^"j ^i^h^  " 

fofd»  when  these  facts  appeared : — The  defendant  had  sold  warranty  of 

the  horse  with  a  warranty  of  soundness,  it  being  at  the  purchMermay 

time  unsound.     Shortly  after  the  sale  the  plaintiff  disco-  noajntoJo  an 

action  on  the 
vered  that  the  horse  was  unsound,  but  without  giving  no-  warranty,  al- 

tice  to  the  defendant,  kept  the  horse  nine  months,  during  J[^J)!^^^ 

which  period  he  had  given  it  physic,  and  used  other  means  he  discovers 

to  cure  it;  he  had  also  cut  the  horse's  tail.    The  plaintiff  n^,"3"^" 

then  offered  to  return  the  horse,  which  was  refused  by  the  without  dving 

defendant.      For  the  plaintiff,  it  was  Insisted  that  he  was  fji^t  to  the 

entitled  to  recover  the  difference  between  the  value  and  the  ^^^f*  ^®®P* 

price  given.     Upon  this  state  of  facts  the  learned  judge  horse  for  nine 

nonsuited  the  plaintiff.     Ludlow,  Sent,  having,  in  the  en-  "onihsas  his 

suing  term  obtained  a  rule  to  set  that  nonsuit  aside,  and  for  ing  that  time 

^  •  I  administers 

anewtnal,  physic  to  it, 

and  uses  other 

JP.  V.  Lee  now  shewed  cause.  It  must  be  admitted  that  jt. 
the  old  case  of  Fielder  v.  Star  kin  {a)  is  directly  opposed  to  the 
ruling  of  the  learned  judge;  but  it  is  questionable  whether 
that  authority  has  not  been  overruled  by  subsequent  deci- 
sions ;  or  whether,  supposing  that  not  to  be  the  case,  the 
Court  will  now  feel  themselves  bound  by  it.  In  Adem  v. 
Richard$(b\  it  was  held,  that  where  a  horse  is  sold  with 
an  express  warranty  of  soundness,  &c.,  accompanied  with 
a  stipulation  that  the  vendor  shall  take  the  horse  back 
again,  and  return  the  purchase-moaey,  if  on  trial  the  horse- 
(fl)  1  H.  Bla.  17.  '        W  8  H.  Bla.  57S. 
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1835.        should  be  found  to  have  any  of  the  defects  mentioned  in  * 
p^^^'^^      ^^^  warranty, — it  must  be  returned  as  soon  as  any  of  those 
V.  defects  are  discovered,  in  order  to .  entitle  the  purchaser  to 

*•  maintain  an  action  on  the  warranty.  There  seems  to  be  no 
difference,  in  respect  of  the  principle  which  is  involved  in ' 
the  present  inquiry,  whether  the  horse  be  sold  with  an  ex- 
press warranty  only,  or  whether  it  be  sold  with  an  express 
warranty,  accompanied  by  express  stipulation  that  the 
vendor  shall  take  back  the  horse,  and  return  the  pur- 
chase-money, if  on  trial  the  horse  should  prove  defective; 
that  is  simply  the  legal  effect  of  the  warranty,  and,  if  so,  - 
jldam  V.  Ricluirds  is  not  to  be  distinguished  from  this  case. 
And  though  it  should  be  thought  that  the  cases  are  dis- 
tinguishable, yet  it  is  difficult  to  see  how  the.  later  case 
can  be  reconciled  with  the  principle  upon  which  Lord 
Loughborough  and  the  rest  of  the  Court  put  the  decision 
in  the  earlier  case,  which  was, — that  no  length  of  time 
elapsed  after  the  sale,  will  alter  the  nature  of  a  contract 
originally  false ;  and  that  to  support  an  action  on  an  express 
warranty,  it  is  not  necessary  for  the  plaintiff  to  return  the 
horse.  The  same  observation  applies  to  the  case  of  Street 
V.  Blay  {a),  in  which  it  was  held,  that  a  person  who  pur- 
chases a  horse  warranted  sound,  sells  it  again  at  a  profit, 
and  then  re-purchases  it, — cannot  on  discovery,  even  within 
a  week  afterwards,  that  the  horse  was  unsound  at  the  time 
of  theirs/  sale,  require  the  original  vendor  to  take  it  back 
again.  If  the  principle  of  law  be  that  which  is  laid  down 
by  Lord  Loughborough,  Street  v.  Biay  cannot  be  sup- 
ported, and  therefore  it  must  be  considered  as  having  over- 
ruled Fielder  v.  Starkin,  to  which  the  attention  of  the 
Court  was  called  in  the  argument.  Parke,  J.,  in  the 
course  of  the  argument,  alluding  to  the  transactions  inter- 
mediate between  the  original  sale  and  the  returning  of  the 
horse,  says,  "  according  to  the  general  rules  on  the  subject 
of  warranty,  a  vendee  is  bound  to  return  the  article  as  soon 
as  he  discovers  the  unsoundness ;  and  he  ought  not,  by  let* 
{a)  2  Bam.  &  Adol.  456. 


Patteshall 
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ting  it  out  of  his  hands,  to  delay  the  return/'  This  obser- 
vation, and  the  judgment  of  the  Court,  involve  a  contradic- 
tion of  the  principle  laid  down  in  Fielder  v.  Starkin.  So  ^' 
with  regard  to  the  case  of  goods  sold  by  sample.  Thus,  Trakteb. 
where  a  party  bought  a  quantity  of  rice  per  sample,  ac- 
cording to  the  conditions  of  the  East  India  Company's 
sale,  to  be  put  up  at  the  next  East  India  Company's  sale,  if 
required ;  and  at  the  next  sale  it  was  put  up  by  the  defend- 
ant's order,  and  in  his  presence,  at  a  limited  price, — fresh 
samples,  inferior  in  quality  to  the  original  samples,  having 
been  previously  drawn  and  exhibited, — it  was  held  that  the 
purchaser  could  not  afterwards  repudiate  the  contract,  al- 
though, no  bidding  having  taken  place  to  the  limited  extent, 
he  had  himself  bought  in  the  rice;  Parker  v,  Palmer{a), 
There  appears  to  be  no  good  reason  for  saying  that  the 
acts  of  ownership  which  took  place  in  the  last  two  cases 
should  '*  alter  the  nature  of  a  contract  originally  false,"  any 
more  than  the  acts  of  ownership  in  Fielder  v.  Starkin  and 
the  present  case.  Okell  v.  Smith{b)  seems  plainly  to  shew 
that  length  of  time  may  affirm  a  contract  originally  false, 
[Lord  Denman,  C.  J.  Is  it  not  for  the  jury  to  say  whether, 
under  all  the  circumstances  of  the  case,  the  time  is  reason- 
able?]   It  appears  to  be  a  mixed  question  of  law  and  fact. 

Ludlow,  Seijt.  and  R,  V.  Richards,  contr^,  referred  to 
Gompertz  v.  Denton  (c),  and  to  a  case  similar  to  the  present 
which  had  been  decided  at  Gloucester.  This  action  was 
brought  for  compensation  upon  the  breach  of  the  warranty, 
not  for  the  value  of  the  horse. 

Lord  Denman,  C.J. — We  think  that  the  case  of  Fielder 
V.  Starkin  is  not  over-ruled. 

Per  Curiam —  Rule  absolute  (J). 

(a)  4  Barn.  &  Aid.  387.  (d)  And  see  CainpbeU  v.  Fiec- 

(6)  1  StarL  N.  P.  C.  107.  ming,  ante,  iii.  834. 

(c)  1  Crompt.  &  Mees.  207. 
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Brookes  v.  Cock. 

No  copyright  VyASE.-^The  deciacatioii  stated,  ikat  since  tl)e  passing  of 
enJraier'S  ^^  A  Gea.  3^  c.  57,  to  wit,  in.  May  1834,  the  flmntiS  was 
any  print  un-  and  Still  is  the  pro|M*ietQr  of  a  certain  pttiiU  wfaich  had  bees 
c.  57,  unless  '  designed  and  engraved  in  GLreat  Bcitain,  and  was  and  still  n 
the  date  of  the  lawiuUy  ealitied  to  the  sole  sight  and  liberty  of  punting  and 
tioo  thereof  be  repainting  and  pjil)li8hiog  and  selling  the  said  pcinL  Yet  the 
SereoiT*  defendant,  well  knowing  &c.,  did  copy,  puUish,  and  sell 

In  Case  for  divers,  to  wit,  10,000  copies  of  the  said  print,  without  the 
print*"u  is^  consent  of  the  plaintiff  and  against  his  will,  contrary  to  the 
therefore  a         form  of  the  statutes,  &c. 

bar  that  the  P1®<L  •  That  the  plaintiff  was  not  nos  is.  lawfiiUy  entidedi 

plaintiff  has      ^  ^  ^i^  ^.^gi^i  ^^^^  liberty  of  printing  &c.,  iBt  sannec  and 
right  of  print-   form  &c.,  by  reaaoa  thai  no  daiC'  is  marked,  pmtUeJ^  f¥lh 
reas^^that      ^*A^>  ^  engraved  on  the  utid  prints  aecocding  totbeioKe 
no  date  is  en-   and  effect  of  the  statute,  &c.     Verification. 
print  ^"  ^^  ^^^  P'^^  ^®  plaintiff  demurred,  and   assigned  ss 

cause,  of  demurrev  that  the  defendant  bad  attampted:  to 
put  in  issue  a  matter  wbolly  immaterial,  and  that.  ik>e&  not 
nor  can  destroy  or  pcejudice  the  plaintiff  *a  right  of  actina 
in. respect  of  the  gcievances  meaiioned  in  the  declamtioUk 
Joinder  in  denuirier. 

Plait t  in  support  of  the  demurrer,  stated  that,  the  question 
was,  whether  the  insertion  of  the  datc^  of  publication  upon 
the  priot  was  a  condition  precedent  to  the  vesting  of  the  sole 
right  of  printing,  publishing,  and  selling  the  print,  given  by 
the  several  acts  (8  Geo.  2,  c.  13, (a);.  7  Geo.  3,  c.  38,(i)i 
17  Geo.  3,  c.  57(c).)     He  admitted  that  in  the  case  of 

(a)  Vide  post,  QoSy  654,  judgment  extends  the  time  during  which  the 

of  Littledale,  J.  copyright  is  to  last,  from  14  to  28 

(6)  The  7  Geo.  3,  c.  88,  extends  years, 
the  protection  affoi-ded  by  8  G.  2,  (c)  The  IT  Geo.  3,  c.  57,  aftw 
to  the  engravers  of  prints  taken  reciting  the  two  former  statutes, 
from  any  picture,  drawing,  model,  and  further  reciting  that  they  had 
or  sculpture,  as  if  such  prints  had  not  effeccuatly  answered  the  pur- 
been  engraved  from  original  de-  pose  for  which  they  were  intended, 
signs  of  such  engravers;  and  also  and  that  it  was  naeessary  for  the 
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Newton  v.  Ccwk(/t)  tike  Covrt  ^f  Gocnmon  Pleas  had 
decided,  that  in  order  to  sastatB  an  actkm  for  ph«ting  prinla» 
the  proprktor's  name  and  the  date  of  the  pubHeatian  must 
appear  on  the  original  print :  bat  he  lal)oured  to  shew  Chat 
the  decision  was  not  ivlrrraatcd  by  the  wofrds  of  the  act  of 
8  Geo.  ^,  which,  as  far  as  related  to  the  insertion  of 
the  date  of  publication,  be  contended  to  be  directory  and 
not  descriptive.  And  further,  he  argued  timt  the  provision 
in  8  Geo.  2  was  not  incorporated  in  17  Geo.  3,  c.  57,  upon 
which  this  action  was  brought. 
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Tfiesiger,  contri,  was  not  called  upon  by  the  Court. 

Lord  Dbnman^  C.  J. — It  is  not  necessary  to  say  more 
than  that  the  point  has  been  already  decided  after  great 
consideration.  The  decision  of  the  Court  of  Common 
Pleas^  I  think,  perfectly  correct. 

LiTTLBi>ALE,  J. — The  decision  in  Newton  v.  Cowie  is 
quite  correct.  The  words  of  the  act  of  8  Geo.  Q,  are  not 
merely  direUory,  but  de$criptive  of  the  mode  of  publication 
which  k  to  give  the  publisher  the  benefit  of  the  act.  That  act 
says,  that  every  person  who  shall  invent  and  design  and 


encoorageroent  of  artists  and  for 
securing  to  them  the  property  of 
and  in  their  woris,  that  sodi 
further  provisions  should  be  made 
as  thereinafter  contained; — enacts, 
that  if  any  engraver  or  other  per- 
son shaHy  within  the  time  limited 
by  the  aforesaid  acts,  or  either  of 
them,  engrave,  &c.,  or  in  any  man- 
ner copy  in  the  whole  or  in  part, 
by  varying,  adding  to,  or  diminish- 
ing from,  the  main  design ;  or  shall 
print^  reprint,  or  import  for  sale, 
or  shall  publish,  sell,  or  otherwise 
dispose  of,  any  copy  or  copies  of 
any  print  which  had  been  or  slinll 
l>e   engraved,  etched,   drawn,   or 


designed  in  any  part  of  Great 
Britain,  without  the  eipress  con- 
sent of  the  proprietor  thereof 
6rst  had  and  obtained  in  writing 
signed  hy  him  with  his  own  hand, 
in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses, 
then  every  such  proprietor  shall 
and  may,  by  and  in  a  penal  action 
upon  the  case  to  be  brought  against 
the  person  so  offending,  recover 
such  damages  as  a  jury  may  upon 
the  trial  of  such  action,  or  on  the 
execution  of  a  writ  of  inquiry 
thereon,  give  or  assess,  together 
with  double  costs  of  suit.' 
(a)  4  Bingh.  384. 
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engrave.  Sec.,  any  print  or  prints,  shall  have  the  sole  right 
and  liberty  of  printing  and  re-printing  the  same  for  fourteen 
years,  to  commence  from  the  day  of  the  first  publishing 
thereof,  which  shall  be  truly  engraved  with  the  name  of  the 
proprietor  on  each  plate,  and  printed  on  every  such  print  or 
prints.  This  act  having  given  a  remedy  in  case  of  piracy, 
by  an  action  for  certain  penalties  which  are  by  that  act 
imposed,  the  17  Geo.  3,  c.  57,  gives  the  proprietor  a 
further  remedy  by  a  general  action^br  damages.  The  sub- 
ject matter  to  which  the  two  statutes  apply  is  the  same. 
The  defendant  is  entitled  to  our  judgment. 


Patteson,  J.  and  Coleridge,  J.  concurred. 

Judgment  for  the  defendant. 


In  an  action 
on  a  bill  of 
exchange,  by 
indorsee 
against  draw- 
er, evidence 
was  given  of 
a  conversation 
oetween  the 

defendant  and  ^i„*   »;ir 
J.  5.,  in  which  P'a'nt'ff- 


Braithwaite  v.  Coleman. 

Assumpsit.  The  declaration  contained  a  count  on  a 
bill  of  exchange  drawn  by  the  defendant  and  indorsed  to 
the  plaintiff, — a  count  on  a  guarantee, — and  the  common 
money  counts.  Pleas  :  first,  non-assumpsit ;  and  secondly, 
a  set-off  on  a  bill  of  exchange  for  100/.,  drawn  by  the  de- 
fendant, payable  to  his  own  order,  and  accepted  by  the 
At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the 
the  defendant    Hertford  spring  assizes,  1834,  the  only  proof  of  notice  of 

allusion  to  the  dishonour  of  the  bill  mentioned  in  the  declaration,  was  a 
action,  that  he 

had  several  defences — that  the  plaintiff  had  not  sent  the  Utter  to  him  tn  time.  This 
having  been  left  to  the  jury,  after  objection,  as  evidence  of  due  notice  of  dishonour,  and 
the  jury  having  found  a  verdict  for  the  plaintiff, — it  was  held,  by  Litiiedaie^J,,  Patte- 
ffon,  J.,  and  Coleridjue,  J.,  (Lord  Denmarij  C.  J.,  dissentiente,)  that  the  jury  were  not 
warranted  in  presuming  that  the  plaintiff  had  given  due  notice. 

A  defendant  can  set  off  those  debts  only  which  were  due  to  him  from  the  plaintiff  at 
the  time  of  action  brought,  as  well  as  at  the  time  of  plea  pleaded. 

A  plea  of  a  set-off  on  a  bill  of  exchange,  payable  to  the  order  of  the  defendant  and 
accepted  by  the  plaintiff,  is  not  supported  by  evidence  of  a  bill  answering  to  the 
description  m  the  plea,  which  at  the  time  of  action  brought  was  in  the  hands  of  a  third 
party,  although  before  plea  pleaded  the  bill  had  got  back  to  the  hands  of  the  defendant. 
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conversation  between  the  defendant  flnd  one  Dagley,  to       .  J835. 
whom  the  defendant  had  said  that  he  had  several  grounds       ^"^^^^'^^ 
of  defence,  one  of  which  was,  that  Braithwaite  (the  plain-  y^ 

tiff)  had  not  sent  the  tetter  to  him  in  time, — by  which  Colemah. 
Dagley  understood  that  a  letter,  containing  notice  of  the 
dishonour  of  the  bill,  had  been  sent  by  the  plaintiff  too  late. 
It  was  objected,  on  the  part  of  the  defendant,  that  this  was 
no  evidence  of  notice,  because,  if  it  proved  anything,  it  was 
that  the  notice  had  not  been  given  in  time.  The  learned 
chief  baron  was  of  opinion  that  it  was  evidence  for  the  jury 
to  consider  whether  notice  had  been  given  in  due  time. 
The  defendant  tendered  in  evidence,  in  support  of  his  plea 
of  set-off,  a  bill  of  exchange  for  100/.  This  bill  had  been 
indorsed  to,  and  at  the  time  of  the  commencement  of  the 
action  was  in  the  hands  of,  a  third  party,  who  had  com- 
menced an  action  upon  it  against  the  plaintiff;  but  at  the 
time  of  the  trial,  and  before  plea  pleaded,  the  bill  had  got 
back  into  the  hands  of  the  defendant.  This  bill  the  lord 
chief  baron  refused  to  receive  in  evidence,  saying  that  the 
plea  would  not  be  proved,  since  the  allegation  in  the  plea 
was,  that  before  and  at  the  time  of  the  action  brought  the 
plaintiff  was  indebted  to  the  defendant  upon  a  bill  of 
exchange;  but  his  lordship  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit  upon  this  point.  The  jury  found 
a  verdict  for  the  plaintiff.  In  Easter  term  last,  Piatt  ap- 
plied for  a  rule  nisi  for  a  nonsuit  or  for  a  new  trial,  on  the 
grounds  that  there  was  no  proof  of  notice  of  dishonour,  and 
that  the  evidence  of  the  bill  of  exchange  for  100/.  was  im- 
properly rejected.  With  respect  to  the  latter  point  he  con- 
tended, that  when  the  defendant  again  got  possession  of  the 
bill  of  exchange,  he  was  remitted  to  his  former  right  of 
action.  The  Court  (a)  granted  him  a  rule  nisi  for  a  new 
trial  on  the  first  point,  and  refused  the  rule  nisi  for  a  non- 
suit on  the  second  point.  -  Against  the  rule  nisi  for  a  new 
trial, 

(a)  Lord  Dentnan,  C.  J.,  LiUledale,  J.,  nnd  Parke,  J. 
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1835.  Chttmel  {Yfxth  mrhouiiwpsT/iM^tfr)  ti«W  sbeweii 

^-i^v*^      The  qu«fitioD  w«s  left  ^to-  ihe  jury  to  sajr  M-kether  they-  'were 

^"^'^v^*'*^  satisfied  that  due  notice  h^d  been  giveo^    Tho  question 

CoLEMAV.     therefore  now  is,  whether  there  was  any  evidence  to  go  to 

the  jury.     The  defendant  sayd  he  has  jleverai  defences,  the 

firot  of  whiob  is  that  the  plaintiff  did  not  s«nd  the  letter  to 

him  in  time.    This  shews  that  the  plaintiff  had  sent  some 

letter,  and  that  the  plaintiff  had  given  gome  notice.     The 

postmark  on  the  letter  would  have  shewn  whether  it  was 

sent  in  time  or  not ;  but  the  defendant  does  not  produce 

th«  letter,  which  is  in  his  possession.     As  against  him 

therefore  it  is  but  reasonable  to  infer  that  the  letter  was 

sent  in  time. 

Platl  and  Walltnger,  in  support  of  the  riile»  No  evi- 
dence was  given  that  the  letter  spoken  of  was  s^nt  iy  ike 
post.  All  the  evidence  was  an  admission  by  the  defendant 
that  some  letter  was  sent,  which  had  ix>t  been  sent  in  4iie 
time*  The  whole  of  an  admission  must  be  taken  together; 
Handle  v.  Blackburn  (a).  Supposing  therefore  that  what 
the  defendant  said  amounted  to  a  statement  that  he  had 
received  notice,  it  at  the  same  time  expressly  negatived  the 
receipt  of  due  notice.  There  was  not  therefore  any  evi- 
dence whence  the  jury  could  infer  that  due  notice  had  been 
given.  Suppose  the  defendant  had  said  to  the  plaintiff-— 
<<  You  sent  your  notice  on  the  S8th  of  November;" — coqM 
it  be  inferred  from  this  that  the  notice  had  been  sent  on  the 
26tb  ?  Lawsqn  v.  Sherwood  {b)  goes  further  than  this  case. 
That  was  an  action  by  the  indorsee  against  the  indorser: — A 
witness  stated  that  two  or  three  days  after  the  disboBour  of 
the  bill,  uotice  was  given  by  letter  to  the  defendant ;  notice 
in  two  days  being  in  time,  but  notice  on  the  third  too  late. 
Lord  Ellenborough  held  that  it  could  not  be  left  as  a  ques- 
tion to  the  jury  whether  notice  was  given  in  time,  although 
the  defendant  had  had  notice  to  produce  the  letter.     [Lord 

(o)  5  Tauot.  245.  (h)  1  Stark.  N.  P.  C.  314. 
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DeifffKiity  C.  J*  Is  that  cnse  the  qoesttmi  arose  upon  the        1835. 
statemeut  of  the  plabuiff'*s  triinisses :  here,  it  aWies  from      ^"^"^^^ 

•  r    I         J    /•       I  -I  BbAITHWAITE 

the  adsertion  of  the  dtjendant.]  9. 

Ii»rd  Dbnman,  C.J.' — ^The  statement  of  die  dofeadatit 
ought  certainly  to  be  taken  altogether.  But  the  jury  were^ 
10  my  opinion,  vfarrauted,  if  they  disbelieved  that  part  of 
his  statement  (a)  which  related  to  the  time  of  sending  the 
Botice,  io  rejecting  it  as  untrue. 

LiTTLBDALE,  J. — I  confess  that  it  seems  to  me  that  the 
jnfj  nvere  not  warranted  i^  finding  that  the  notice  bad  been 
sent  in  due  time. 

Patteson,  J. — I  think  this  evidence  is  not  proof  of  due 
notice.  It  does  not  appear  that  die  defendant  had  the 
means' of  producing  the  letter.  Suppose  it  was  dated  in 
time,  «iiid  sent  too  late  by  a  private  hand : — if  the  defendant 
in  that  case  had  produced  the  letter^  dated  at  the  proper 
time,  he  would  have  destroyed  his  own  defence. 

CoLBRifiGE,  J« — The  whole  statement  must  go  to  the 
jury.  But  then,  are  they  justified  in  presuming  from  that 
alat^ment  that  the  notice  was  sent  in  due  time?  It  seems 
to  me  that  this  evidence  did  not  warrant  the  jury  in  finding 
that  the  notice  was  seat  in  due  time. 


Rule  absolute  for  a  new  trial  (ft). 

(a)  And  see  Berman  t.  Wood"         (b)  A  stet  processus  was  sobs^ 
h'kigfi  3  Doogl.  78&  qoentlj  entsred  by  coombC 
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Thacker  V.  Wilson. 

An  admimt'  ASSUMPSIT  for  571.  3s,  6rf.,  claimed  as  the  moiety  of 
trator^  who  aa  ^  .     .,  ..  ,.  ,       .• 

sach  receives    the  expenses  of  buildmg  a  party-wall,  pursuant  to  the  direc- 

rente°ofT*^  tions  of  the  Building  Act  (14  Geo.  3,  c.  78,)  between  a 

bouse  in  the  house  of  the  plaintiff,  in  London,  and  an  adjoining  house^ 

fi^^t^*Ti-  ^^  ^•**^'*  *®  defendant  was  alleged  to  be  the  '•  owner,  and 

oant  in  pos-  entitled  to  the  improved  rents/'     Pleas :  first,  non-assump- 

liable  under  ^^^  i  secondly,  that  the  defendant,  for  a  long  time  before  and 

^  I.^.P^^^^     ^t  the  time  of  making  the  supposed  promise,  had  been  and 

Building  Act  ...  /.    I  1       /.  -kT     1 

(14  Geo,  S,      'Was  admmistrator  of  the  goods  of  one  riew&erry,  an  intes- 

^ued^foMhe  ^**® »  ^^^^  before  and  at  the  time  of  pulling  down  and 
moiety,  or  rebuilding  the  party-wall,  and  until  the  making  of  the  sup- 
Sonai'part'of  P^^  promise,  the  defendant  was  such  owner  of  and  entitled 
the  expense  of  io  the  improved  rent  of  the  said  messuage  metitioned  in  the 
party-wall,       declaration^  as  administrator  as  aforesaid,  and  in  right  of 

erected  by  the  ffewberry,  deceased,  under  an  indenture,  dated  25th  March, 
owner  of  the  m     ^  •  -  -kr 

adjoining  1818,  whereby  T.  C.  demised  the  said  messuage  to  hew- 

ce  o/die    ^^^  ^^^  *  ^®''°*  J^^  unexpired,  and  an  underlease  of  21st 

act.  June,  1827»  whereby  Newberry  demised  the  same  to  one 

these  expenses  ^bsworth  for  a  terra  yet  unexpired,  at  certain  rents.     That 

are  in  the  na-    in  E.  T.  11  Geo.  4,  one  Wilson,  after  the  death  of  Newberry 

upon  the  im-    &i>d   before    the  pulling  down   of  the  wall,  brought  Debt 

proved  rent;     against  the  defendant,  as  administrator,  for  2700/.  due  to 

and  that  there-     ®  .  '  . 

fore,  to  the        Wilson  from  Newberry,  and  recovered  against  the  defendant, 

!f^ilt^L*"^^  w  such  administrator,  his  said  debt  of  2700/.,  and  also 
moiety,  or  '  ' 

other  propoi^  4/.  5s.  for  damages  and  costs,  to  be  levied  of  the  goods  &c. 
the  rent  is  not  ^^  Newberry,  if  suflScient,  and  if  not,  then  the  costs  to  be 
ofiefffinthe  .levied  of  the  proper  goods  &c.  of  the  defendant;  which 
hands  of  the      .    ^  ^    ^  ^   \     .      j  r         •        j  .^  • 

administrator,  judgment  so  had  and  obtained  was  for  a  just  debt  owing  to 

Wilson  from  Newberry,  and  still  remains  in  full  force. 
The  plea  then  states  that  the  sum  of  2700/.  was  still  due  to 
Wilson,  and  that  the  defendant  had  fully  administered  except 
to  the  value  of  10/.,  and  that  he  has  not  nor  had  at  the  time 
of  the  said  pulling  down,  or  at  the  commencement  of  the 
suit  or  since,  any  goods  8cc.  of  Newberry  in  his  hands  to 
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be  administered,  except  as  aforesaid,  which  are  not  suffi- 
cient to  satisfy  the  debt  due  and  owing  on  the  judgment, 
and  which  are  subject  and  liable  to  satisfy  the  same. 
Verification,  and  prayer  of  judgment.  Replication,  to  the 
second  plea,  that  the  said  improved  rent  was  and  is  210/. 
a  year,  payable  by  virtue  of  the  underlease  mentioned  in 
the  plea,  and  that  the  same  was  of  such  value  above  all 
charges,  that  the  defendant  could  and  might,  and  ought  to 
have  paid  and  satisfied  the  plaintiff  the  sum  of  money  men- 
tioned in  the  declaration.  Verification,  8cc. 
General  demurrer,  and  joinder. 
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TUACKER 
V. 

.  Wilson. 


Cowling,  in  support  of  the  demurrer.  Sect.  41  of  the 
Building  Act  (a)  makes  the  owner  %oho  shall  be  entitled  to 
the  improved  rent  of  the  adjoining  house  liable  to  pay  a 


(a)  14  Geo,  S,  c.  78,  which 
enacts,  in  sect.  41,  that  the  per- 
son at  whose  expense  any  party- 
wall  shall  be  built  agreeably  to 
the  directions  of  that  act,  ghall  be 
rembuTMed  by  the  owner  %oho  shall 
be  entitled  to  the  improved  rent  of 
the  adjoining  building  or  ground, 
and  who  shall  at  any  time  make 

.  Qse  of  such  party-wall, —a  part  of 
the  expense  of  building  the  same 
in  the  proportion  after-mentioned, 
that  is  to  say — If  the  adjoining 
building  then  erected  or  thereafter 
to  be  erected  be  of  the  same  rate 
or  class  of  buildings,  or  superior 
to  the  building  belonging  to  the 

■  person  at  whose  expense  the  par- 
ty-wall was  built,  then  the  owner 
or  occupier  of  such  adjoining  build- 
ing or  ground  shall  pay  one  moiety 
of  the  expense  of  building  so  much 
of  the .  said  party-wall  as  such 
owner  or  occupier  shall  make  use 
of;  and  if  the  adjoining  building 
be  of  an  inferior  class,  then  the 
owner  or  occupier  of  such  adjoining 


building  or  ground  shall  pay  a  moi- 
ety of  the  expense  of  building  a 
party*  wall  of  the  thickness  required 
for  his  building,  and  of  the  height 
and  breadth  of  so  much  thereof 
as  such  owner  or  occupier  shall 
make  use  of.  And  until  such  moiety 
or  other  proportional  part  of  the 
expense  of  building  such  party-wall 
be  so  paid,  the  sole  property  if  such 
parly-wallfOTui  of  the  whole  ground 
whereon  it  stands,  shall  be  vested 
entirely  in  the  person  at  whose  ex- 
pense the  same  shall  be  buUt, — And 
that  within  ten  days  after  such 
party-wall  shall  be  so  built,  or  as 
soon  after  as  conveniently  may 
be,  such  first  builder  shall  leave 
at  such  adjoining  house  or  build- 
ing a  true  account  in  writing  of 
the  number  of  rods  in  such  party- 
wall  for  which  the  owner  of  such 
adjoining  building  or  ground  shall 
be  liable  to  pay,  and  also  an  ac- 
count of  the  expjenses ;  whereupon 
it  shall  be  lawful  for  the  tenant  or 
'  occupier  of  such  adjoining  house  or 
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1835.  part  of  the  ezpetite  of  buildiag  a  party-wall  under  that  act 
The  def^ndaHt  being  an  administrator  only,  is  tiot  an  owner 
of  the  in^proVed  rent,  withiki  the  act^  so  as  to  be  liable ;  or, 
if  he  is  liable,  he  is  so  only  as  administrator,  and  iherefol^ 
the  want  of  assets  is  a  defence. 

I.  An  administrator  cannot  be  an  ^  owner"  within  the 
act ;  for  *'  owner"  most  mean  ^*  owner  in  his  own  right." 
The  acts  relating  to  costs  have  always  been  held  not  to 
apply  to  executors  and  administrators,  although  the  words 
in  those  statutes  are  quite  as  large  as  those  which  are  used 
here.  The  plaintiff  has  a  good  lien  on  the  wall ;  for  one  of 
the  remedies  is,  that  the  6rst  builder  of  the  party-wall  shall 
have  the  property  in  the  whole  wall  and  the  ground  on 
which  it  stands,  vested  in  him  until  the  owner  of  the  adjoin- 
ing property  pays  his  proportion  of  the  expenses.  He  has 
also  a  remedy  against  the  tenant,  whom  he  may  compel  to 
pay  such  expenses,  and  who  may  deduct  the  stfme  out  of 
his  rent. 

II.  If  liable,  he  is  so  as  administrator  only ;  and  there- 
fore if  there  is  another  creditor  of  a  higher  degree  than  the 
first  builder  of  the  party-wall,  the  debt  of  such  other  cre- 
ditor must  first  be  discharged  by  the  defendant.  It  appears 
that  there  is  in  this  case  a  judgment  debty  to  discharge 
which  the  defendant  has  no  assets ;  whereas  this  is  only  a 
simple  contract  debt,  as  appears  sufficiently  by  the  form  of 
the  action,  which  is  in  assumpsit.  It  may  perhaps  be  con* 
tended  that  the  defendant,  being  in  the  receipt  of  the  im- 
proved rent,  is  liable  as  assignee.  But  there  has  never 
been  any  possession  of  the  house  by  the  defendant;  and  in 
such  case  only  can  he  be  liable  as  assignee.  The  course 
which  the  plaintiff  ought  to  have  pursued  is  that  of  requiring 

building  to  pay  one  moiety  or  such  bursed.     And  io  i^aae  the  same 

proportional  part  as  aforesaid  Co  shall  not  be  paid  within  twentj- 

sQch  first  builder, — and  to  deduct  one  days  after  deodand,  then  it 

the  §ame  out  t^  the  rent  whieh  may    be    recovered    from    soch 

shall  become  due  from  him  to  owner  by  action  of  debt  or  on  the 

such  owner  under  whom  he  holds  case, 
the  same,  until  he  shall  be  reim- 
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tbQ  ienaui  to  pay  the  proportion^  part  of  the  eipenses  of 
building  this  party-wall;  and  tbaii  the  teoant  migbt  have 
deducted  tbe  aipouat  ficom.hb  reot..  If  the  defendant 
receiver  the  whole  reot  from  the  ten^nt^  aod  pajf9  the  plain- 
lifif's  demand,  the  amount  must  come  out  of  his  own 
pocket.  As  administrator^  he  cannot  pay  it;,  for  aa  soon  as 
he  receiises  the  rent  from  the  tenant,  it  becomes  assets,  out 
of  which  be  is  bound  first  to  pay  the  creditors  of  the.  highest 
degree.  The  late  case  of  Tremeere  v.  MorisoH^a)  may  be 
relied  on  coolrsl.  There  it  was  held,  that  an  adomiistrator 
who. has  occupied  premises  demised  to  the  intestate,  cannot, 
lit  Covenant  for  rent  and  taxes  and  for  non-repair,  plead  that 
the  premises  yield  no  profit  That  case  is  distinguishable 
from  the  present  on  two  grounds;  first,  there  has  been 
here  no  occupation  by  the  administrator ;  and  secondly,  this 
13  not  a  case  of  landlord  and  tenant,  as  that  was.  The 
administrator  can,  in  a  case  like  the  present,  be  liable  only 
as  such,  and  as  such  he  is  liable  only  where  there  are 
assets. 
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HoU,  contrsi.  The  plea  ia  bad,  in  that  it  doe»  not  state 
that  the  improved  rent  of  the  premises,  after  payment  of 
the  rent  due  to  the  superior  landlord,  is  of  no  value,  or  of 
insufficient  value»  or  of  any  value^.  The  defendant,,  aa  ad* 
ministrator,  is  liable  to  tbe  extent  of  the  value  of  the 
improved  rent,  after  payment  of  the  rent  due  to  tbe  aupe- 
rior  landlord.  He  should  therefore  have  stated  in  his  plea 
what  the  value  bf  that  rent  was,  or  that  it  was  of  no  value. 

The  defendant,  receiving  the  rent  from  the  tenant  in  pos- . 
session,  is  owmr  of  the  improved,  rent  within  the  meaning^  of 
sect.  42  of  the  Building  Act.  He  admits  that  be  is  owner 
of  the  improved  rent,  but  says  that  he  is  so  only  as  adminia^ 
irator.  There  is  no  ground  for  supposing  that  executors 
and  administrators  are  excepted  out  of  this  enac^iuent. 
There  is  no  positive,  Bor  is  there  any  implied  exception. 


(a)  1  Biogh.  N.  S.  89. 
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The  object  of  the  legislature  was  to  cast  the  liability  to  pay 
the  moiety  of  the  expenses  of  building,  a  party-wall  in  a 
manner  upon  the  improved  rent  itself.  The  owner  of  the 
improved  rent  is  liable,  and  the  tenant  is  authorized  to  pay 
the  amount  due,  and  to  deduct  it  out  of  his  rent.  If  the 
defendant  could  shew  that  the  improved  rent  was  of  no 
valuey  that  might  be  a  defence ;  but  to  the  extent  of  the 
value  of  the  improved  rent  he  is  clearly  liable  as  assignee. 
"Rubery  v.  Stevens  (a),  Tremeere  v.  Morison  (ft),  are  strong 
authorities  for  the  plaintiff.  [^Patteson,  J.  Those  are  cases 
of  landlord  and  tenant.]  In  the  latter  case  the  action  was 
not  only  for  rent,  but  also  for  repairs^  which  are  closely 
analogous  to  the  claim  in  the  present  case. 


Cowling  in  reply.  The  act  does  not  say  that  the  receiver 
of  the  improved  rent  shall  be  liable,  but  the  **  owner," 
which  means  ^' owner  in  his  own  right."  This  defendant 
receives  the  rent  merely  as  a  channel  to  distribute  to  other 
persons.  The  plaintiff  should  have  been  satisfied  with 
his  lien  on  the  wall,  or  have  called  upon  the  tenant  to  pay 
his  demand;  for  then  no  hardship  would  have  been  in- 
flicted on  the  defendant.  The  moment  that  the  defendant 
receives  the  rent  it  becomes  his  duty  to  distribute  it  to  the 
intestate's  creditors.  \_Litttedale,  J .  Is  not  this  in  the  nature 
of  a  lien  upon  the  lease,  so  that  the  rent  would  not  be 
necessarily  liable  to  be  distributed  i]  The  act  does  not 
give  a  lien  upon  the  improved  rent.  [Littledale,  J.  It  is 
very  reasonable  that  there  should  be  a  lien.  Patteson,  J. 
I  see  that  the  act  does  not  make  the  tenant  liable.  It  only 
says  that  he  may  pay  and  deduct  from  his  rent.  If  he 
does  not  pay,  then  the  owner  of  the  improved  rent  is  liable 
to  an  action.  If  the  tenant  does  pay,  he  may  get  the 
amouut  from  his  landlord  by  deducting  it  from  his  rent ;  so 
that  if  there  be  several  intermediate  landlords  between  the 
tenant  in  possession  and  the  owner  of  the  improved  rent, 

(a)    Ante,  vol.  i.   189,  and  4  (6)  Supra,  661. 

Bam.  &  Adol.  241. 
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each  in  his  turn  may  deduct  it  until  at  last  the  owner  of  the  * 
improved  rent  is  compelled  to  pay  it.     I  do  not  see  what  - 
difference  there  can  he  between  the  defendant's  paying' 
these  expenses  at  once  as  owner  of  the  improved  rent^and 
his  paying  them  indirectly  by.meansofa  deduction  from 
the  rent.] 

Lord  Denman,  C.  J. — 1  am  of  opinion  that  the  de- 
fendant is,  within  the  meaning  of  the  act  of  parliament,  an 
"  owner  entitled  to  the  improved  rent/'  and  that  therefore 
he  is  liable  to  be  sued  for  the  moiety  of  the  expenses  of 
making  this  party-wall.  I  do  not  think  that  he  will  be 
liable  to  the  judgment  creditor  for  the  amount  of  the  rent, 
for  the  rent  which  he  is  bound  to  pay  him  is  the  rent  after 
the  deductions  to  which  that  rent  is  liable. 

LiTTLEDALE,  J. — ^The  plea  is  defective.  The  defend- 
ant does  not  distinctly  deny  that  he  is  the  owner  of  the 
improved  rents,  nor  does  he  state  any  facts  which  went  to 
shew  that  he  is  not  liable  as  owner ;  but  he  stands  only 
upon  his  being  owner  as  administrator.  That,  I  think,  makes 
no  difference  at  all.  But  then  the  defendant  says  that 
since  the  death  of  Newberry,  judj^meni  has  been  recovered 
against  him,  and  that  the  assets  are  liable  to  the  payment  of 
the  judgment  debt  first.  Of  that  there  is  no  doubt;  but 
I  much  question  whether  a  portion  of  the  rent  equal  to  the 
amount  of  the  plaintiff's  claim  would  be  assets.  The  ex- 
penses of  making  the  party-wall  are  a  necessary  charge  upon 
the  rent,  and  although  the  act  gives  no  express  lien  upon  the 
rent,  it  is  very  reasonable  that  these  expenses  should  be 
considered  as  such. 

Patteson,  J. — It  is  quite  clear  that  if  Newberry  had 
been  alive  he  would  have  been  the  owner  of  the  improved 
rent  (a),  and  I  think  it  is  equally  clear  that  his  administra- 

(a)  And  see  Southall  v.  Led- 
better,  3  T.  R.  458;  Barrett  v. 
Buke  of  Bedford,  8  T.  R.  602; 
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tor  18  80.  The  only  difficulty  that  I  hsre  felt  i8  as  to 
whether  the  judgment  creditor  would  be  entitled  to  treat 
the  whole  rent  as  assets.  I  have  no  difficulty  now  upon 
that  head.  If  the  tenant  had  paid,  be  might  have  deducted 
the  amount  out  of  his  rent,  and  then  the  administrator 
would  not  have  been  liable  for  more  than  the  rent*  minus 
the  discount.  What  difference  can  it  make  if  he  pays  the 
money  himself,  under  the  act  of  parliament?  I  can  see 
none. 


Coleridge,  J. — The  defendant  by  bis  plea  admits  that 
he  is  owner  of  the  improved  rents.  If  he  had  stopped 
there  the  case  would  have  been  quite  clear.  But  then  be 
adds  "  as  administrator,  &c."  The  act  makes  no  diffierence 
between  a  person  who  is  owner  in  his  own  right  and  one 
who  is  owner  as  executor  or  administrator.  The  act  is  for 
public  purposes,  and  we  cannot  inquire  in  what  character 
the  party  holds.  The  consequence  is,  that  the  defendant  is 
chargeable  as  assignee,  and  it  follows,  I  think,  that  he  will 
not  be  liable  to  the  judgment  creditor. 

Judgment  for  the  plaintiff. 


Doe  cL  Cobby  v.  Branson. 

il.  devisMto     Ejectment  for  a  bouse,  &c.  at  Great  Doddington. 

fei—a^in  *°    -A^  ***^  ^"^'  before  Liitledate,  J.,  at  the  last  Northampton 

1772  enters 

and  marries 

C,  after  tifew 

yearn  C  and 

JB.  quit  the 

possession 

and  remove  to 

another 

county.     JB. 

and  (7.  die  in 


assizes,  the  plaintiff's  case  was  this:— 

In  1772  one  Whitworth  died  seised,  having  devised  the 
premises  to  his  wife  in  fee;  and  on  his  death  Mrs.  Whit- 
^porth  took  possession,  and  in  the  same  year  married  John 
Corby,  by  whom  she  had  issue  the  lessor  of  the  plaintiff. 
Mrs.  Corby  and  her  husband  continued  to  occupy  the  pre- 

1888  and  1832,  without  baring  levied  any  fine,  leaving  a  son  IX 
Held,  that  an  ejectment  brought  by  D.,  in  1835,  is  barred  by  3  &  4  IT.  4y  C.  S7,  s.  t7. 
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mises  for  a  few  years(a),  after  which  they  left  that  part  of        1835. 
the  country,  and  ultimately  settled  at  St.  Alban's.  .  It  did      "^'"^^ 
not   appear  under  what   circumstances   they  had    parted  v. 

with  the  possession  of  the  premises.  Bramow. 

Mrs.  Cor&y  died  in  1828,  and.  her  husband  in  1832. 

It  was  shewn  that  no  fine  had  been  levied  by  the 
Corbt/s. 

The  defendant's  counsel,  without  disclosing  his  title, 
contended  that  the  claim  of  the  lessor  of  the  plaintifF  was 
barred  by  the  17th  section  of  3  8c  4  Will.  4,  c.  27-  The 
learned  judge  was  of  this  opinion,  and  nonsuited  the  plaiur 
tiff,  subject,  however,  to  leave. to  move  to  set  the  nonsuit 
aside,  and  enter  a  verdict  for  the  plaintiff. 

Miller  now  moved  accordingly.  By  section  2  of  3  &  4 
WilL  4,  c.  £7«  '^  no  land  shall  be  recovered  unless  within 
twenty  years  after  the  right  of  action .  has  accrued*'*  .  By 
section  S  the  right  to  bring  an  action  to  recover  any  land 
shall  be  deemed  to  have  first  accrued  when  the  person 
claiming  the  land,  or  some  person  through  whom  .he 
claims,  shall,  in  respect  of  the  estate  or  interest  claimed, 
have  been  in  possession,  or  in  receipt  of  the  profits  of  such 
land."  By  section  16,  "  persons  under  the  disability  of  in« 
fancy  or  coverture,  &c.,  or  the  persons  claiming  through 
them,  shall  have  ten  years  to  bring  their  action  after  the 
disability  is  removed."  By  section  \7,  '^  no  action  shall  be 
brought  by  any  person  who,  at  the  time  at  which  bis  right 
to  bring  an  action  to  recover  any  )and  shall  have  firat^ac* 
cnied^  shall  be. under  any  of  the  disabilities  before. men^ 
tioued,  or  by  any  person  claiming  through  him,  but  within 
forty  years  next  after  the  time  at  which  such  right  shall 
have  first  accrued,  although  the  person  under. disability  at 

(a)  As  ic  was  not  shewn,  on  the  sumed    that    they   had   expired 

partof the pkuatiff, that thesayhD  more    than    forty   yean   bofove 

^ear<  extended  within  the  period  either  of  these  periods.    Th^  forl,y 

of    forty    years    before     action  years  would,  however,  be  reckon*- 

brought,  or  even  before  the  death  ed  back  from  the  time  of  action 

of  Mrs.  Corby,  it  would  be  pre-  brought. 
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iaS5.        iacb  time  may  have  remained  umler  one  or  more  of  tueh 

^^J^      disabilities  during  the  whole  of  Btich  forty  yeftra^  or  al* 

V.  though  the  term  of  ten  yenrs^  from  the  time  at  which  he 

Bbaxiov.     gij^jj  jjj^^g  ceased  to  be  mider  any  such  disability,  or  h*ve 

diedi  shall  not  have  expired/'    It  was  objected  that  the 

plaintiff's  right  to  recover  was  barred  by  the  I7tb  sei^tion 

of  the  act.    To  this  objection  there  are  two  answers  9-*^ 

Fint  point:  First,  the  possession  of  the  defendant*  as  he  did  not  give 

Advene  po8-    evidence  to  the  contrary,  must  be  presumed  to  be  right* 

fal(a);  and  if  rightful*  then  as  no  fine  bad  been  levied^  it 

must  be  in  accordance  with,  and  not  adverse  to,  the  title  of 

the  plaintiff.     If  the  defendant's  possession  was  not  ad** 

verse,  then  the  plaintiff  was  entitled  lo  recoteri  his  actim 

being  brought  within  five  years  after  the  passing  of  the  act, 

under  the  provision  of  the  15th  section,  which  enacts,  that 

where  the  possession  is  not  adverse  at  the  time  of  passing 

of  the  act,  the  right  shall  not  be  barred  until  the  end  of 

five  years  afterwards.    Here  It  is  clear  the  possession  was 

not  adverse.    It  is  true  that  mere  possession  for  twenty 

years  is  strong  presumptive  evidence  of  a  seuin  in  fee,  but 

that  is  only  where  no  other  title  appears.    Here  evidence 

was  given  of  the  seisin  of  Whiiwwtk  in  1772,  and  of  his 

will,  and  the  possession  of  Mr.  and  Mrs.  Corhy  under  that 

will*     The  defendant's  mere  possession,  therefore,  couhl 

not  avail  him.     It  is  to  be  presumed  that  the  defendattt's 

possession  was  rightful;   HaUvnDoe{b),  Do€V.HnU{c\ 

Doe  V.  Pike{d),  Doe  v.  H(!trftorotfgA(e);  and  being  rjghtftiU 

vws  not  adverse  to  the  title  of  the  lessor  of  the  plaintiff. 

Second  point:       Secondly.  The  lessor  of  the  plaintiff  acquired  a  new 
New  title.        ^^1^^  ^^  ^i^^  ^^^^^  ^f  1^^  f^^l^^^  .^  ,^^^^  ^^j  ^^,j^  1^^  ^1^^ 

dth  section  of  the  act,  maintain  the  action.  That  section 
provides  ^'  that  a  right  to  bring  action  to  recover  any  land 
shall  be  deemed  to  have  first  accrued  in  respect  of  an 
estate  or  interest  tiireoer<iofi,at  the  time  at  which  the  saase 

.    (s)  Vide  Reading  v.  Ramstemg^         (c)  S  Dowl.  &  Rjfl.  38. 
$  Loid  Raym.  8S9.  («0  Ante,  i.  385. 

(6)  5  Bam.  &  Alden.  OST.  (e)  Ante,  i.  489. 
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sb^n  have  bedome  an  estate  or  interest  in  posseiiioni  by        laed. 
the  d«terlntn«tion  of  any  estate  in  respect  of  wbi«b  tuch      ^""nT*' 
latida  shaH  be  held^  notwithstanding  the  person  claimiog  v. 

siieb  land,  of  tfome  person  through  whom  he  cUiata,  shfeU  Bmmov* 
at  uny  time,  previously  to  the  creation  of  the  ettate  wbkh 
shall  have  determined,  have  been  in  poasessioti  or  receipt 
of  the  profit  of  such  land/'  The  husband  and  wife^in  this 
case,  iMrere  in  possesftion,  and  had  a  son,  the  lessor  of  the 
plftiatiff.  The  husband,  upon  the  death  of  the  irifei  there* 
fore^  beelinie  tenant  by  the  curtesy,  and  hia  estate  did  not 
expire  until  his  death  in  1832.  The  lessor  of  the  pkuutiff 
uQtil  tfittt  period  was  only  entitled  to  a  reversion,  and  on 
hia  fmhtfs  death  it  vested  in  possession.  By  Uie  6tb  ieo« 
tioi^,  therefbre,  the  fiction  is  majntainable* 

Cur.  Mdvi  tulii 

IjmA  DbUMAk,  C.  J.,  in  the  course  of  the  termj  deli- 
vered the  judgment  of  the  Court  as 'follows: — 

The  fact  being  clear,  that  within  the  terms  of  the  S  &  4 
WilL  4,  c.  27,  »•  3,  the  plaintiff's  mother  was  dispossessed, 
or  discontinued  the  *  poasessiosi  or  receipt  of  the  rents 
above  forty  yenrs  before  the  action  brought,  the  action  la 
clearly  barred  by  section  17.  Some  argument  was  raised 
on  the  question  whether  the  possession  was  adverse  or  not; 
but  the  terms  of  that  clause  are  unequivocal,  and  one  of 
its  objects  was  to  avoid  the  necessity  of  inquiring  into  facts 
of  so  ancient  a  date.  • 

If  the  person  actually  in  possession  could  be  shewn  to  Fiist^aW 
have  held  under  the  party  through  whom  the  plaintitf 
claims,  the  possession  of  the  former  might  be  regarded  as 
the  possession  of  the  latter,  but  in  this  case  there  was  not 
a  single  fact  from  which  such  an  inference  could  be  drawn. 
On  the  contrary,  the  departure  of  the  former  posaeasors  to 
a  distance,  without  appearing  to  have  received  any  rent,  or 
made  any  demand,  is  the  strongest  evidence  of  their  in- 
tending to  abandon  at  once  all  occupation  and  all  claim  of 
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owner9hip;  and  as  the  title  of  the  plaintiff's  ancestor  rested 
on  no  documents,  except  the  will  of  the  former  husband, 
b.ut  was  merely  evidenced  by  possession  at  an  early  period, 
that  ancestor's  entire  desertion  of  the  premises  for  so  long 
a  time  goes  far  to  shew  a  consciousness  Uiat  the  anterior 
occupation  was  without  title. 
Second  point.  £t  is  true  that  if  Mrs.  Corby  was  the  owner,  her  husband 
was  tenant  by  the  curtesy,  and  their  son's  right  of  posses- 
sion did  not  accrue  till  after  his  father's  death;  but  this  fur* 
nishes  no  answer  to  the  positive  enactment  of  limitation  in 
the  17th  clause. 

It  Is  true,  also,  that  in  the  cases  cited  at  the  bar,  this 
Court  shewed  a  strong  indisposition  to  presume  a  posses* 
sion  adverse  which  mighi  be  lawful  consistently  with  the 
facts  found.  Of  these  cases  no  more  need  be  said  on  the 
present  occasion  than  that  they  were  not  brought  within 
the  late  statute. 

Rule  refuted. 


Roper  v.  Holland. 

A.t  seiud  of  j(lSSUMPSIT.   The  declaration  contained  a  count  on  sn 

to'wiy'thenet  account  stated.    Plea:  non  assumpsit.    At  the  trial  before 

rents  to  B.,  Patteson,  J.,  at  the  Worcester  Spring  assizes,  1834,  the 

rent,  and  pays  plaintiff's  case  appeared  to  be  this: — 

10/.  into  a  ^  house  and  farm  had  been  conveyed  to  the  defendant, 

bank,  with  di-  ^  ^ 

rections  for  it   m  trust  that  he,  out  of  the  rents,  would  pay  Mrs.  Roper, 

B  ^nh^  ^    ^*^^  °^  ^^^  plaintiff,  iOO/.  a  year,  and  after  paying  for  ne- 

sivinKareceipt  ces^ary  repairs  to  the  premises,  would  pay  over  the  re- 

Held  tbaTthis  ^i^^e,  if  any,  to  the  plaintiff.    The  defendant  entered  into 

18  evidence  of   possession  and  let  the  premises,  and  in  one  half  year  re- 

nn  ftcknow* 

ledgment  of     ceived  77/.  for  rent.     Out  of  this  he  paid  Mrs.  Roper  50/. 
*  ^***wWc?B  ""^  having  paid  for  some  repairs,  he  paid  into  a  bank  10/., 

may  maintain  with  directions  to  a  clerk  there  to  pay  it  to  the  plaintiff, 
an  action  upon 

an  account  stated: — Held,  also,  that  A.  is  precluded  from  shewing  that  at  the  time  of 
the  ackaowledgment  no  balance' of  rent  was  in  fact  due. 
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upon  his  giving  a  receipt  for  £?/•  The  defendant's  coun- 
sel contended  that  the  defendant*  being  a  trustee,  could ' 
not  be  sued  unless  upon  an  account  stated  with  the  plains 
/t^  and  that  there  was  no  evidence  whatever  of  an  account ' 
stated.  The  learned  judge,  however,  refused  to. nonsuit. 
The  defendant  then  tendered  evidence  to  shew  that  in 'fact 
he  had  made  payments  for  repairs  exceeding  the  whole  of 
the  27/.  This  evidence  the  learned  judge  rejected.  A 
verdict  having  been  found  for  the  plaintiff  for  10/.  da- 
mages, on  the  count  upon  an  account  stated,  R.  F. 
Richards,  in  the  following  term,  obtained  a  rule  to  shew 
cause  why  a  nonsuit  should  not  be  entered. 

Lttdhw,  Serjt.,  and  Godson,  now  shewed  cause.  It  is 
diflScult  to  conceive  on  what  ground  this  rule  was  ob- 
tained. There  was  clearly  an  acknowledgment  of  a -ba- 
lance of  10/.  due  from  the  defendant  to  the  plaintiff.  That 
sum  had  been  paid  into  the  bank,  with  express  directions 
to  pay  it  to  the  plaintiff  upon  his  giving  a  receipt  for  27/. 
This  condition,  with  which  the  plaintiff  was  not  bound  to 
comply,  does  not  make  the  acknowledgment  of  less  force. 

R.  F.  Richards,  contri.  The  questions  are,  whether 
Upon  the  evidence  coupled  with  the  deed  the  plaintiff -had 
any  right  to  recover,  and  whether  the  learned  judge  was 
right  in  refusing  to  receive  the  evidence  as  to  the  amount  of 
repairs  done.  The  plaintiff  cannot  claim  under  this  deed 
b]^  action  of  law,  but  only  by  bill  in  equity,  unless -there 
has  been  an  actual  balancing  of  the  account  between  him- 
self and  the  trustee,  so  as  to  afford  evidence  of  an  account 
Btated.  \hord  Denman,  C.J.  There  is  no  doubt  about 
the  law  upon  that  subject(a).]  That  which  was  said  by  the 
defendant  to  the  banker's  clerk  was  not  sufficient  evidence 
of  a  balance  struck.-  He  does  not  say  that  he  has  10/. 
which  he  is  bound  to  pay,  but,  in  effect^  he  says,  **  I  have 
10/.  which  I  am  ready  to  pay  if  you  will  give  me  a  receipt 

(,a)VideFotteryf.'Attanton,2  482;  Allen  v.Impett,  2  B. 
T.  R.  479 ;  Moravia  ▼.  levy,  ibid.      Moore,  S40. 
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1885.        for  ST/.**    Upon  thos«  cojiditions  be  was  willmg  to  pay  the 
loriiii^      ^^*  ^  ^^  plaintiff.     It  dpea  not  ColJow  tb«t  because  be 
«L  cottmuMcated  that  fact|  aad  aecompanied  itwUb  aot>fiejr 

of  the  lO/o  be  is  to  be  liable  to  be  sued  for  it.  If»  how* 
vnwp  it  is  thought  that  thvi  evideo(:e,  takeo  by  itself,  was 
evidence  of  a  balaooe  slaftedt  slill  the  defendant  ombt  to 
liave  beeu  allowed  to  shew,  in  answer  to  the  plaintiff 'a  de- 
mands thai  by  reason  of  payments  for  repairii  to  an  amount 
weeedwig  the  tTl,  there  was«  in  fact«  no  balance  due  from 
the  defendant  to  the  plaintiff;  and  therefore  the  eyideoce 
was  improperly  rejected. 

Lord  Denman,  C.  J. — It  seems  to  me  that  the  defend- 
ant, has  iiated  an  account,  in  which  be  has  admitted  a  ba- 
lence  of  10/,  to  be  due  to  the  plaintiff*  The,  t^iu^l  st8te 
of  the  account  was  immaterial. 

l^iTTtEDALE,  J. — The  defendant  being  a  trustee»ae2mi/s 
diat  hf  has  10/.  to  pay  his  cestui  qu«  trust,  and  ia,  ther^ 
for0»  liable  at  law* 

Coleridge,  J. — If  a  trustee  sends  an  account,  and  ad- 
-mita  8  bi^lence,  he  is  liable  to  be  sued  at  law.  It  appears 
lo  me  that  this  defendant  has  admitted  a  balance.  He 
etated  in  effect  that  be  had  paid  17/*  for  repairs,  and  would 
pijf  «ver  th#  remainder  to  the  plaintiff. 

PATTBaoN,  J.-* That  was  the  effect  of  the  evidence; 
and  I  do  not  see  bow  it  could  be  altered  by  the  evidence 
tendered  on  the  part  of  the  defendant,  but  by  falsifying  the 
defendant's  own  statequent.  to  the  clerks  Wbien  the  de- 
fendant said  that  he  would  pay  10/.  he  did  not  qualify  bts 
proaaise  in  the  manner  suggested* 

Rule  discharged  (a). 

(a)  That  a  count  upon  an  ac-  of  a  single  item,  see  Higkmore  t, 
'  coQDt  stated  may  be  supported  by  Primrote,  B  Maole  h  Selwi  6&f 
>vi<)eoca  of  the  acknowledgment     and  3  Chit.  £.  dS3# 
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A  party  whq  has  made  an  admis- 
sion, upon  which  he  has  obtained 
some  advantage  to  himself,  or  by 
wbicb  he  baa  indaeed  ofehers  to 
aot»  or  to  forbear  to  act,  is  estopr 
ped  from*  shewing  that  the  admis- 
sion was  unfounded.  In  other 
cases  an  admissr^n,  or  an  account 
autedy  appears  not  to  have  been 
considered  as  conclutive  upon  the 
party,  but  as  leaving  him  at  li- 
berty both  to  surcharge  and  to 
/ali^.  IVuemtm  v.  flars^,  1 T.  R. 
40,  49;  Walker  v.  ConKit,  Foi^ 
rest,  t&Tr  ^^  v.  Poncr,  1  Sch. 


&  I^f.  182,  lp9(  Chambm  y» 
Goldan/rif  6  Ves.  254,  265;  Foun- 
tain V.  Gnaks,  Comberb.  59,  60; 
Aher  V.  George^  1  Carapb.  398; 
fienton  v.  Benn^tif  ibid.  394,  n.; 
Burton  y.  Eoitman,  1  Esp.  N.  P. 
C.  172;  unless  the  acknowledge 
ment  were  mider  sea/;  Rtmhtreer* 
Jacob,  2  Taunt.  141.  And  see 
Cox  V,  Frentke,  3  Maule  &  Selir, 
344;  Gomery  v.  Bond^  ibid.  378; 
MUner  v.  Duncan^  9  Dowl.  & 
Ryl.  781,  and  6  Bara.  k  CreseW. 
671 ;  Bishop  r.  Chamber,  Mood. 
&  Malk.  116,  and  3  Carr.  &  P.  55. 


1835, 


ROPEK 

HottAiw. 


The  King  v.  CLABttfi  and  another. 

MjCHARD  CLARKE  and  ThomoM  Austin  were  indicted  A  collector  of 
for  an  assault  upon  Francis  Grinder,  a  constable  of  tha  ^ght  to^J[e 
pariah  of  Soutbbersted,  in  Sussex,  The  first  count  charged  »  constable  or 
the  defendants  with  assaulting  Grinder  whilst  in  the  exe*  ^ith  him  into 
culioo  of  his  duty  as  a  peace  officer.  The  second  waa  for  ^^  ^^^  ^^^ 
a  conomon  assault  on  Grinder.  The  indictment,  whidi  was  whom  he  is 
fottod  at  the  Sussex  Januarj  sessions,  1834,  was,  at  the  ^,^^  the  pay- 
inataace  of  the  defendants,  removed  into  this  Court  by  cer«  mentof  arrears 

tiorari^and  was  tried  before  Ga9elee,J,  at  the  Sussex  Spring  ^^  levy'a^s- 

tress  for  soch 
arrears,  if  necessary, — unless  he  has  reasonable  ground  for  apprehending  that  an  assault 
will  be  eooimitted  on  him,  or  that  the  distress  will  be  resistea. 

Where,  however,  A.  a  collector^  unwarrantably,  but  without  any  objection  being 
made,  introduces  B.,  a  constable,  into  the  house  of  D.,  a  person  from  whom  he  demands 
taaes,  and  afterward^  reasonable  ground  to  apprehend  violence  arisiag,  the  collector 
introduces  C,  another  constable,  upon  whom  I),  commits  an  assault;  it  is  no  answer 
to  an  indictment  against  D.  for  the  assault  on  C.  in  the  execution  of  his  duty,  that  the 
collector  had  wrongfully  introduced  B. 

A  collector  demands  taxes  due,  from  D.,  the  owner  of  a  house,  and  intimates  that, 
in  case  of  non-payment,  he  shall  distrain ;  upon  which  D,  threatens  A.  with  personal 
violence,  but  ultimately  promises  to  send  the  amount  on  a  certain  day*  This  promise 
not  being  performed.  A,  goes  again  to  D.'s  house,  and  demands  the  taxes  of  D.  D. 
leaves  the  room  in  which  ^.  is,  and  fastens  the  outer-door:— beld,  that  A,  was  justi6ed 
in  unfastening  the  door  and  introducing  constables.  And  held,  that,  npon  D.'s  return- 
ing into  the  room,  after  the  introduction  of  the  constables,  accompanied  with  a  number 
of  man,  aad  oommaading  €.  one  of  the  constables,  whom  ha  knew  to  be  such,  to  leave 
the  house,  it  was  the  duty  of  C.  and  the  other  constables  to  remain. 
*  A  collector  of  taxes  may  distimin  without  having  his  warrant  with  him,  temble. 


and  another. 
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assizesi  in  1835.     It  then  appeared,  that  one  Tipper,  who 
was  the  collector  of  the  land  and  assessed  taxes  for  the 
V.  parish  of  Southbersted,  applied,  on  28th  October,  1834,  to 

nJ^nlhftr  ^^^  defendant  Clarke,  for  payment  of  8/.  2s.  2d.  for  arrears 
of  land  tax  due  from  him.  Tipper  was  accompanied  by 
Collins,  a  constable.  When  they  had  entered  Clarke's 
house,  which  was  a  public*house.  Tipper  said  he  came  for 
the  land  tax.  Upon  this  Clarke  said  '*  1  suppose  if  I  do 
not  pay  you  will  distrain;"  to  which  Tipper  assented. 
Tipper  then  demanded  8/.  25.  2d.,  as  arrears  of  land  tax, 
and  likewise  remarked,  that  a  sum  was  due  for  assessed 
taxes.  Clarke  then  said,  that  if  Tipper  touched  any 
thing,  he  would  split  his  skull.  Tipper  replied,  that  he 
was  not  much  afraid  of  that.  Clarke,  who  had  a  whip 
in  his  hand,  then  said,  that  if  Tipper  and  Collins  did  not 
go  away,  he  would  '^  bundle"  them  out,  and  desired  ihem 
to  call  on  the  following  Saturday;  but  ultimately  he  said 
he  would  send  his  son  on  the  following  Saturday  with  the 
money.  It  was  not,  however,  sent  on  that  day,  and  Tipper, 
who  in  the  meantime  had  had  an  accident,  did  not  call 
upon*  Clarke  again  until  the  29th  of  November.  On  this 
occasion  he  took  Collins  with  him,  and  likewise  desired 
Grinder  and  Holder,  two  other  constables,  to  accompany 
him,  lest  any  violence  should  be  attempted.  Tipper  and 
Collins  entered  the  house,  and  Grinder  and  Holder  remained 
at  a  short  distance.  Upon  Clarke's  appearing,  Tipper  said 
he  came  for  the  land  tax.  Clarke  went  out  of  the  parlour 
into  the  passage  and  fastened  the  outer  door  with  a  chain, 
and  then  went  into  the  interior  of  the  house.  Tipper  heard 
the  noise  made  by  Clarke  in  fastening  the  door,  and  desired 
Collins  to  open  it,  and  let  in  Grinder  and  Holder,  which 
was  done  accordingly.  Clarke  shortly  returned  with  eight 
or  ten  men,  amongst  whom  was  Austin.  Clarke  asked 
J^ipper  what  ''  that  thief-catcher"  Grinder  wanted  there? 
Tipper  answered,  that  he  had  come  to  aid  and  assist  him. 
Clarke  then  said,  he  would  not  pay  whilst  Grinder  re* 
mained  in  the  house,  and  ordered  Austin  to  turn  him  out. 


The  King 
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Austin  seized  Grinder  by  the  collar,  and  dragged  him  to  the        i8S5. 

door.     A  scuffle  took  place,  and  ultimately  Clarke  paid 

the  money,  and  the  parties  separated.    The  learned  judge      ^''^Jf 

told  the  jury  that  the  question,  whether  the  defendant  as-      9^^^Y 

saulted  Grinder  in  the  execution  of  his  duty,  must  depend 

upon  the  construction  of  38  Geo.  3,  c.  5 ;  for,  if  Grinder 

was  not  lawfully  in  Clarke's  house,  the  defendants  were 

entitled  to  an  acquittal.    The  learned  judge  said,  that  in 

the  event  of  there  being  a  verdict  of  guilty,  he  gave  the 

defendants  leave  to  move  to  set  that  verdict  aside,  and 

enter  a  verdict  of  not  guilty ;  and  his  lordship  desired  the 

jury  to  consider  whether  the  constables,  Collins,  Grinder, 

and  Holder,  were  taken  by  Tipper,  the  collector,  under  a 

reasonable  anticipation  of  violence,  or  merely  to  annoy 

Clarke.    The  jury  found  the  defendants  guilty,  and  that  the 

constables  were  taken  under  a  reasonable  anticipation  of 

violence.    In  the  early  part  of  this  term,  Andrews,  Serjt 

obtained  a  rule  nisi  to  set  aside  the  verdict  of  guilty,  and 

enter  a  verdict  of  not  guilty ;  against  this  rule, 

Piatt  and  G.  F.  Jones  now  shewed  cause.  The  rule 
was  obtained  on  the  ground  that  the  constable  was  not 
acting  in  the  execution  of  his  duty,  and  that  consequently 
the  assault  was  justifiable.  The  constable  was  performing 
the  duty  which  was  imposed  on  him,  not  only  by  the  sta- 
tute 38  Geo,  3,  c.  5,  but  also  by  the  common  law. 

Section  17 of  38  Geo.  3,  c.  5,{a)  enacts,  that  if  any  person  Fint  point. 

Constable  jns- 

(fl)  "  And  whereas  doubts  havfe  collector  or  collectors  of  that  place,  ?fied  »"  «nter- 

arisen,  touching  the  authority  of  according  to  the  precepts  or  estreats  o^qV^  S^ c  5 

collectors  to  distrain  for  non-pay-  to  him  or  them  delivered  by  thfe  *  >   *  * 

roent  of  the  land-tax  under  the  said  comtioissiQners :  that  then,  and 

warrants  usually  granted  by  com-  in  all  and  every  such  case  and 

missioners  at  the  time  of  their  ap-  cases,  it  shall  be  lawM  for  the  said 

pointments,  be  it  further  enacted  collectors,  or  any  of  them,  and  the^ 

and  declared,  that  if  any  person  are  hereby  authorized  and  required, 

khan  refuse  or  neglect  to  pay  any  to  levy  the  sum  assessed,  by  dis^ 

sumor  sums  of  money,  whereat  he  tress  and  sale  of  the  goods  and 

or  she  shall  be  rated  or  assessed  by  chattels  of  such  person  so  neglect- 

this  act,  upon  demand  by  the  said  ing  or  refiisbg  to  pay,  or  distrain 
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t9».  9kM  refuH  «r  fi$gh€i  to  piqr  aqy  pum  of  money  due  for  tke 
^^f^'C^  IwmI  Iftx,  the  qoUector»  m»y  kvy  th^  «uin  Mveased  by  dia- 
f .  lr€M  and  isuile  of  the  goodi  of  tbe  p#f soq  r«fu«iog  to  pay. 
■Jd'^^dLr  '^^  <^tio«  then  direcU  Umt  the  gQod#  sbel}  be  appraiierf 
Md  airidf  and  provides  that  it  aball  be  lawful  for  tlio  col- 
lector, by  warrant  nnder  tbe  bands  of  two  of  tbe  coinnui* 
tioners,  to  br^  open  any  chest,  box,  or  other  thing,  where 
pny  gppd«  are,  *^  calling  to  their  asaist^ce  tbe  ^nataUes* 
titbingnnen,  or  beadborougbs  within  tbe  counties,  ridingp, 
cities,  towns,  or  places,  where  any  refusal  or  neglect  shall 
bn  OMide*"  Then  come  these  words,  which  evidently  over* 
ridf  tha  wbple  aectioui  *'  which  said  officers  are  hernt>y  rp* 
quired  to  be  aiding  and  assisting  on  tbe  preinia#a»  at  tiMj 
will  anawer  the  contrary  at  tlieir  peril/'  It  is  contead^d 
kf  the  defendants,  that  the«e  wordp  refer  only  to  tho  poff^r 
previously  pven,  of  f^reaking  open  cheats ;  but  it  ia  evident, 
frooi  the  circomstnnce  of  these  words  being  placed  nt  tha 
end  of  the  pection,  that  this  was  not  the  intiHitjon  9S  tbe 
legislature,  but  that  ita  object  wns>  that  in  all  cases  wfaere, 
in  the  words  of  the  act,  *'  any  refusal  or  neglect  shall  be 
Slide/'  the  aaaistance  of  the  constables  may  be  required  for 


open  Ae  nnMugesi  lands,  taee*  uiddmrg»9i1aMag$uihmfiagiitm 

mm^  sad  premisai»  fa  cbai«ed  naiH  4i«tres%  shall  he  iwwnfdiafdf 

with  sny  such  sum  or  sums  of  returned  to  the  ovaers  thereof; 

tnoney,  without  any  further  autho-  and  moreover,  that  it  shall  be  lawful 

rity  fivm  the  commisaionen  for  that  to  break  open,  in  ^e  day-thne,  any 

purpose :  and  the  goods  and  lAa^  house,  and,  i^on  wsmat  uadisr 

tels  then  and  diare  &und|  and  the  the  hand*  and  seals  of  aay  two  or 

distress  so  taken,  to  keep  by  the  more  of  the  said  commissioners, 

spsoe  of  four  days,  at  the  cost  and  any  chest,  truuk,  bo%  or  other 

obaigB  of  iha  owners :  and  if  the  thin^^  iHiere  any  such  goods  ass^ 

said  owners  do  not  pay  the  sum  or  aUUng  to  their  otrntofice  tit  eom- 

sums  of  money  so  rated  or  assessed  stabUt,  tUhing^men,  or  keadkonm^ 

l^iihin  the  faid  space  of  &ur  days,  within  the  counties,  &c.  where  any 

ihffi thp said distreasshaUbeapprais-  refiissl  or  n^lect  shall  be  made; 

ad  by  two  or  more  of  the  inhabi-  tpAtcA  taid  vffficn  9rt  hercbjf  f»> 

laats  where  the  same  shall  be  taken,  ^toro/ ^0  60  oMfing  aaii  ostti^iaf  ta 

Or  other  sufficient  person^  and  shall  /Ae/»reiiiMes»  as  they  will  answer  the 

be  sold  hf  the  said  collectors  for  contrary  at  their  peril/'    And  see 

laytnent  of  the  said  money,  and  fFardy^Comt^  lOBam.di Craanr- 

4ie  er^us  coqina  by  such  sale  43j^^aad  #  Mann*  ^  B|d« 
(if  any  be)  over  and  aboya  the  tax 


the  porpo«0  of  distraHiing*  if  Q6cea«»ry.    Sai^tioa  40  pf  tlie        :imi. 
9ct  ibews  ili»|  the  legUlstiire  eooteiDplgted  the  iulerfereDOi      ^^>^^' 
of  the  constables,  liQce  thai  sectipn  enacts,  |h«t  w)Mr#  j,^  "* 

land  or  a  bouse  is  unoecupied  and  no  distress  cf^n  h^      ^^^^^L. 
fonndt  the  collector  or  c0mtable»  maj  eotpri  at  a  mbsoqiiwt 
period,  and  distrain. 

II.  The  constable  was  justified  by  th  common  l^p  m  Second  point 
iccompanjing  the  collector,  and  entering  Clarkfi'fi  boHse,  ^Jjy  ^I^^'a 
It  is  found  by  the  jury  that  the  collector  reasonably  anti*  at  common 
cipated  that  there  WQuId  be  a  breach  of  the  pa«C^*    TbM 
is  good  ground  9t  the  common  law,  for  the  interferpn^^  of 
H  constable.    This  resembles  the  cas^  of  the  swimving  in 
of  special  constables  by  magistrates,  when  they  appr«b#9d 
n  tumult.    The  moment  special  constables  ar«  swnrn  in, 
they  may  interpose  to  prevent  a  bre^h  pf  the  peace^^  a^d 
whikt  stationed  in  any  place  for  that  purpose*  tbcy«9r« 
deemed  in  law  to  be  in  execution  of  tb^ir  duty,  tbpugh  no 
breach  of  the  peace  should  eveotuftUy  take  plac0* 
,    III.  There  is  a  count  for  a  common  ass^ultp  and  th^e  xun]  point. 
verdict  upon  that  count  is  cfearly  sustainable.  Common  as- 

Andrems,  S^rjt»  and  Long,  in  support  of  the  rule* 
I.  The  collector  and  constable  were  not  acting  iQ  pnti*  First  point, 
suance  of  the  statute  38  Geo.  3,  c.  5,  since  the  collector 
did  not  produce  his  warrant  to  distrain,  nor  wa^  thfrf  finy 
refusal  on  the  part  of  Clarke  to  pay  the  land-tax,  Tb? 
first  act  which  Tipper  ought  to  have  done  was  to  produce 
bis  warrant.  [Patteson,  J.  The  collector  has  a  general 
warrant  to  distrain^  and  every  one  knows  that  the  collector 
Aaf  such  a  warrant.]  Where  a  collector  attempts  to  ^f^ 
/orce  payment  by  means  of  a  distress,  he  ought  to  hav^ 
bis  authority  for  so  doing  with  him.  There  was  no  rtfiual 
on  tbe  part  of  Clarke.  Tipper  was  the  collector  of  the  a9r 
sessed  taxes  as  well  as  collector  of  the  land-tax;  and  hf 
^mentioned  to  Clarke  that  there  was  a  sum  due  for  the  a^r 
jiessed  taxea.  He  did  not  specifically  demand  the  s)im  dua 
for  the  land-taxi  and  tberelbra  there  could  vki  b^  a  ff^mlf 
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1885.        A  constable  is  not  authorized,  hy  virtue  of  his  cffiee,  to 

'^^^'^      levy  a  distress,  nor  does  the  law  authorize  a  party  to  call  in 

9.  a  constable  for  that  purpose.    The  statute  merely  autho- 

Clarke      rfzes  the  collector  to  call  the  constables  to  his  aid  when 
and  another. 

chests  or  boxes  are  to  be  broken  open:  and  for  this  purpose 

die  collector  must  have  a  specific  warrant.  At  all  events, 
die  construction  to  be  put  upon  the  statute  in  this  respect 
is  doubtful.  If  a  statute,  which  gives  an  authority  to  a 
party  not  possessed  by  him  at  common  law,  is  ambiguous, 
the  authority  will  not  be  extended  by  construction. 

II.  It  may  be  conceded,  that,  in  some  cases,  the  collector 
would  be  justified  in  taking  a  constable  vnth  him;  not  so 
in  this  case,  as  no  distress  was  made.  It  is  said  that  the 
collector  had  reason  to  apprehend  violence,  from  what  took 
place  upon  the  occasion  of  his  first  visit.  A  constable  is 
not  warranted  in  interfering  upon  a  mere  suspicion  that  the 
peace  may  be  broken;  nor  was  there  any  ground  for  appre- 
hension from  what  occurred  upon  Tipper's  first  visit,  since 
Tipper  said  he  was  not  afraid,  and  Clarke  then  promised  to 
pay  the  sum  due  for  the  land-tax.  If  Tipper  had  appre^* 
bended  violence,  and  wished  to  be  protected,  that  object 
would  have  been  gained  by  placing  the  constables  near  the 
house,  without  introducing  them  into  the  house. 

Lord  Denman,  C.J. — ^The  first  question  in  this  case  is, 
whether  this  was  an  assault  committed  by  the  two  defend- 
ants, Clarke  and  Austin,  on  Grinder,  in  the  execution  of  Ms 
duty.  Grinder  was  a  doiistable,  and  was  brought  to  die 
t>remises  of  Clarke  by  a  tax-gatherer  named  Tipper. 
Tipper,  having  before  repeatedly  called  for  the  taxes  due 
from  Clarke,  and  payment  not  having  made,  had  gone  to 
darkens  house  on  die  28th  October,  when  he  was  asked 
ivhether  he  did  not  mean  to  distrain,  and  he  replied  he 
inight  find  it  his  duty  to  do  so.  He  was  then  told,  that  if 
he  touched  any  thing,  a  violent  injury  would  be  inflicted  oh 
him.  Clarke  promised  to  send  the  taxes  to  him  within  a 
shoK  time.    Tipper,  on  die  29th  November,  went  again  to 
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Clarke*s  house^  accompanied^  as  before^  by  Collins.    On        1886. 
neither  of  these  occasions  does  any  objection  appear  to     J^L^ 
have  been  taken  to  his  being  so  accompanied.    He  ako  v. 

took  with  him  two  other  constables^  named  Grinder  and  ^^^^^he 
Holder,  but  did  not  introduce  them  into  the  house  at  first. 
When  Tipper  had  entered  Clarke's  house,  and  had  said 
that  he  had  come  for  the  taxes,  Clarke  fastened  the  door 
on  bim^  and  kept  him  and  Collins  within  the  house.  Now 
what  right  Clarke  had  to  do  that^  it  is  impossible  to  dis- 
cover. He  had  no  right  to  imprison  Tipper  and  Collins 
there;  and  I  think  that  Tipper  had  very  just  ground  of  ap- 
prehension from  this  act,  and  from  the  language  that  had 
been  used  on  the  occasion  of  his  first  visit,  that  violence 
was  still  intended.  Then  Collins  opens  the  door  and  in- 
troduces Grinder  and  Holder.  In  the  meantime,  several 
persons  at  the  public  house  (very  possibly  drinking  there, 
imd  not  unlikely  to  join  in  acts  of  violence)  were  brought 
by  Clarke  to  the  spot.  The  two  constables  were  brought 
i|i  by  Tipper  (the  jury  have  so  found)  with  a  real  appre- 
hension on  his  part  that  mischief  might  arise,  and  not  for 
any  purpose  of  annoying  the  party  from  whom  the  taxes 
were  due.  Clarke  then  says  that  he  will  pay  no  taxes  while 
those  thief-batchers  remain,  and  he  orders  Austin  to  turn 
Grinder  out  of  the  house,  and  says  that  he  will  stand  by 
him  and  see  that  he  does  not  suffer  by  it.  The  question  is, 
whether  Grinder  was  not  at  that  time  in  the  execution  of 
his  duty  as  a  constable,  1  must  own  that  I  cannot  enter- 
tain any  doubt  whatever  but  that  he  was.  I  think  that  the 
collector,  having  met  vnth  the  treatment  which  he  before 
experienced,  was  perfectly  warranted  in  calling  in  the  con- 
stable, and  that  the  constable  would  have  deserted  his  duty 
if  he  had  quitted  the  place  voluntarily.  He  would  certainly 
have  left  the  collector  exposed  to  very  considerable  danger, 
and  he  had  been  brought  there  to  prevent  the  mischief  and 
assault  that  was  extremely  likely,  under  the  circumstances, 
to  take  place. 
The  statute  does  not  appear  to  me  to  be  applicable  to 
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session. 


Second  point: 
New  title. 
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•adi  time  may  have  remained  under  one  or  more  of  audi 
disabilities  during  the  whole  of  such  forty  years,  or  ■!« 
though  the  term  of  ten  years^lrom  the  time  at  which  he 
shall  have  ceased  to  be  under  any  such  disability,  or  buve 
diedi  shall  vot  have  expired."  It  was  objected  that  the 
plaintiff's  right  to  recover  was  barred  by  the  17tb  section 
of  the  act.  To  this  objection  there  are  two  answers  s*-* 
First,  the  possession  of  the  defendants  M  he  did  not  give 
evidence  to  the  contrary,  must  be  presumed  to  be  right* 
ful(tf);  and  if  rightful,  then  as  no  fine  had  been  levied,  it 
must  be  in  accordance  with,  and  not  adverse  to,  the  title  of 
the  pkintiff.  If  the  defendant's  possession  vras  not  td* 
verse,  then  the  plaintiff  was  entitled  to  recover,  hta  action 
being  brought  within  five  years  after  the  passing  of  the  act» 
under  die  provision  of  the  15th  section,  which  enacts,  that 
where  die  possession  is  not  adverse  at  the  time  of  passing 
of  the  act,  the  right  shall  not  be  barred  until  the  end  of 
five  years  afterwards.  Here  It  is  clear  the  possession  was 
not  adverse.  It  is  true  that  mere  possession  for  twenty 
years  is  strong  presumptive  evidence  of  a  seisin  in  fee,  but 
that  is  only  where  no  other  title  appears.  Here  evidence 
was  given  of  the  seisin  of  Whitwortk  in  177d,  and  of  his 
will,  attd  the  possession  of  Mr.  and  Mrs.  Corby  under  that 
wilh  The  defendant's  mere  possession,  therefore,  opuki 
not  avail  him.  It  is  to  be  presumed  that  the  defetMJMt^s 
possession  was  rightful;  Hall  v.  Doe{b)j  Doe^.  HuU{c), 
Doe  V.  Pike{d),  Doe  v.  Harborough(e)i  and  being  rjghtfiil, 
VMS  not  adverse  to  the  title  of  the  lessor  of  the  plaintiff. 
•  Secondly.  The  lessor  of  the  plaintiff  acquired  a  new 
right  on  the  death  of  his  father  in  1B3fl,  and  could,  by  the 
0th  section  of  the  act,  maintain  the  action.  That  section 
provides  **  that  a  right  to  bring  action  to  recover  any  land 
shall  be  deemed  to  have  first  accrued  in  respect  of  an 
estate  or  interest  tn  reverston ,  at  the  time  at  which  the  same 


.   (s)  Vide  EmuUng  7,  RmtternSf 
iLordRajm.  899. 
(6)  5  Barn.  &  Alders.  68r. 


(c)  2  Dowl.  &  Rjfl.  3a 
{d)  Ante^  i.  385. 
(e)  ilnli^  i.  4Sa. 
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sMn  have  become  an  estate  or  interest  in  posseisioni  by        IMA. 

the  detertnmntton  of  any  estate  iri  respect  of  wbioh  suck       ^^ 

lands  shall  be  held,  ilotvritbstanding  the  person  claimiog  v, 

Bfslth  land,  of  some  person  through  whom  ho  dflima,  ahftU     B»aksov* 

at  ftny  time,  pieviously  to  the  creBtion  of  the  eatstn  wbkh 

shall  have  determined^  have  been  in  possession  or  recatpft 

of  the  profit  of  such  lend/'    The  husband  and  ivife^io  this 

case>  Were  in  possession,  and  bad  a  son,  the  lessor  of  tho 

plaiatiir.    The  husband,  upon  the  death  of  the  mk,  ihere« 

fore,  beeame  tenant  by  the  curtesy,  and  his  estate  did  not 

expire  until  his  death  in  1832.    The  lessor  of  the  plaintiff 

until  that  period  was  only  entitled  to  a  reversion^  aod  on 

bie  father's  death  it  vested  in  possession*    By  the  6tb  aea* 

tiotj,  therefore^  the  action  is  matntainable* 

Cftr^  tulvi  wlii 

Jjot6  PeHiIANi  C.  J.,  in  the  course  of  the  term,  deli* 
vered  the  judgment  of  the  Court  as 'follows: — 

The  fact  being  clear,  that  within  the  terms  of  the  S  &  4 
Will.  4,  c.  27,  »•  3,  the  plaintiff's  mother  was  dispossessed, 
or  discontinued  tha  *  possession  or  receipt  of  the  rents 
above  forty  years  before  the  action  brought,  the  action  la 
clearly  barred  by  section  17.  Some  argument  was  raised 
on  the  question  whether  the  possession  was  adverse  or  not; 
but  the  terms  of  that  clause  are  unequivocal,  and  one  of 
its  objects  was  to  avoid  the  necessity  of  inquiring  into  facts 
of  so  ancient  a  date.  • 

If  the  person  actually  in  possession  could  be  shewn  to  Fint^at* 
have  held  under  the  party  through  whom  the  plaintitf 
claims,  the  possession  of  the  former  might  be  regarded  as 
the  possession  of  the  latter,  but  in  this  case  there  was  not 
a  single  fact  from  which  such  an  inference  could  be  drawn. 
On  the  contrary,  the  departure  of  the  former  possessors  to 
a  distance,  without  appearing  to  have  received  any  rent,  or 
made  any  demand,  is  the  strongest  evidence  of  their  in« 
tending  to  abandon  at  once  all  occupation  and  all  claim  of 
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out,  or  I  will  not  pay  the  mooey/'  If  the  constable  had 
gone  out  and  left  the  collector  unprotected,  Clarke  would 
v'^^  probably,  when  the  door  was  shut,  have  overpowered  the 
andanm^er.  ^^"®^^^''  *°*  would  have  paid  nothing.  The  constable, 
however,  as  it  seems  to  me,  very  properly  refuses  to  leave 
the  room,  but  stays  to  protect  Tipper.  What  does  Clarke 
do?  Instead  of  paying  the  money  and  bringing  an  actioo 
against  the  constable  for  coming  into  the  bouse,  if  he  thought 
he  could  succeed,  he  orders  him  to  be  turned  out. .  It  ap- 
pears to  me  that  the  constable  was  in  the  performance  of 
his  duty,  and  that  an  assault  was  committed  by  the  defends 
ants,  which  comes  within  the  first  count. 

Coleridge,  J. — ^I  am  quite  of  the  same  opinion.  Hie 
short  question  is,  whether  Grinder,  at  the  time  when  the  as- 
sault took  place,  was  lawfully  in  darkens  house,  and  lawftdfy 
persistifig  to  stay  in  that  house.  If  he  was,  and  if  the  law- 
fulness of  his  stay  there  arose  out  of  any  part  of  his  duty 
as  constable,  then  undoubtedly  this  verdict  may  be  sustained 
on  the  first  count  of  the  indictment.  I  am  of  opmion 
that  he  was  clearly  justified  both  in  being  there  and  in  per- 
sisting to  stay  there;  and  I  say  that,  laying  aside  entirely  all 
the  special  authorities  given  by  the  statute;  for  I  do  not  think 
that  the  case  is  at  all  brought  within  the  statute.  Tipper's 
character  as  collector  was  well  known: — he  was  authoriied 
to  collect.  He  was  authorized  to  distrain  without  the  pro- 
duction of  any  special  warrant.  As  his  authority  arose  out 
of  a  general  warrant  applicable  to  all  cases,  and  granted  at 
the  time  when  he  was  appointed  collector,  I  do  not  think 
that  he  was  bound  in  each  individual  case  to  have  that 
warrant  with  him,  or  to  produce  it.  However,  no  demand 
was  made  of  a  warrant,  and  there  was  no  doubt  at  all  about 
his  character.  He  had  been  there  in  October.  Some 
conversation  had  then  taken  place  about  an  intention  to 
distrain,  upon  which  very  strong  and  improper  language 
had  been  made  use  of  by  Clarke.    The  answer  which  tb^ 
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collector  gavei  I  do  not  think  imports  exactly  that  he  be- 
lieved the  threat  would  not  be  carried  into  execution.  It 
seems  to  me  the  natural  answer  of  defiance  which  a  peace 
officer  would  give.  The  answer  is^  ''I  shall  not  be  de- 
terred;"— "  I  am  not  afraid  of  your  threats;*' — "  I  shall  do 
my  duty."  However.  Tipper  goes  away  upon  a  promise  of 
payment  being  made.  A  whole  month  elapses^  during 
which  time  no  payment  is  made  by  Clarke.  When  th^ 
collector  went  again,  was  he  not  justified  in  providmg  him- 
self with  the  means  of  enforcing  a  distress,  or  preserving 
the  peace,  in  case  a  distress,  supposing  it  to  become  ne- 
cessary, should  be  resisted  ?  I  think  that  he  was  so.  He 
walks  into  the  house  with  CoHim.  That  is  not  objected  to. 
The  other  two  persons,  one  of  whom  is  Grinder^  are  sta- 
tioned outside  in  the  most  inoffensive  manner.  The  bolting 
of  tb«  door  by  Clarke  was  an  unjustifiable  act;  and  it  was 
not  until  that  act  was  done,  that  Grinder^  the  person  on 
whom  the  assault  was  committed,  was  introduced.  Then 
Grinder  and  Holder  are  [introduced.  When  they  come 
into  the  room,  Clarke  returns  thither  with  ten  men.  This 
is  the  state  of  things  which  Grinder  finds  when  he  is  in 
that  room.  There  is  then  a  conversation  about  payment,^ — 
there  is  language  used  about  Grinder,  calling  him  a  thief- 
taker; — which  I  only  mention  for  the  purpose  of  shewing 
that  they  knew  who  Grinder  was,  and  what  character  he 
filled; — and  then  Grinder  is  ordered  to  withdraw.  Now 
then,  I  ask,  whether,  at  that  moment,  Grinder,  as  a  peace 
officer,  without  reference  to  any  other  circumstance,  had 
not  justifiable  cause  for  staying  in  that  place?  His  conduct 
was  peaceable;  he  had  entered  peaceably  after  an  unjust  act 
was  done, — he  finds  ten  men  present  there,  and  in  strong 
language  he  is  called  on  to  retire.  I  think  that  if  he  had 
retired  under  those  circumstances,  he  would  have  been 
wanting  in  his  duty;  and  that  if  Grinder,  Collins,  and 
Holder  had  gone  out,  and  afterwards  any  violence  had 
been  committed  on  the  collector,  they  would  all  have  been 
chargeable  with  a  very  great  neglect  of  duty.     Then  if 
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that  be  so,  Grinder  was  justified  in  beivg  there,  and  he 
was  justified  in  persisting  to  Uay  there;  and  bis  justifica- 
tion arose  out  of  his  special  character  as  peace  officer. 
That  being  so,  this  verdict  is  properiy  sustainable  on  the 
first  count  of  the  indictment. 

Rule  discharged  (n). 


(a)  The  sentence  of  the  Coart 
was  then  pronounced  by  UttledaUf 
J.,  which  was,  that  Clarke  should 
pay  a  fine  of  50/.,  and  enter  into  his 


own  recog;nizance  in  the  penaUjof 
100/.  to  keep  the  peace  for 
years;  and  that  Austen  should  pay 
a  fine  of  40f . 


The  King  t^.  The  Inhabitants  of  the  Township  of 

MlDDtEWICQ. 

An  office  in  a   AN  order  whereby  M.  C.  Yarwood,  his  wife  and  children, 
which't^        were  removed  from  the  township  of  Church^Hulme  to  the 
officer  naay       township  of  Middlewich,  both  in  Cheshire,  was  confirmed 
for  any  discra-  by  the  sessions  subject,  to  the  following  case : — 
^.®^*7  P®"  Both  townships  support  their  own  poor.    The  pauper, 

annual  office  two  years  before  the  date  of  the  order,  being  then  settled  in 
Middlewich,  was  duly  appointed,  under  the  Cheshire  Con* 
stabulary  Act,  10  Geo,  4,  (local  and  personal  acts,)  c,  xcvi].(a), 


within  3  &  4 

B.  6,  and  9  & 

10  IT. 3, all. 

Therefore 
a  man  in  fact 
appointed  to 
and  serving 


(a)  Intituled  "  An  act  to  enable 
the  magistrates  of  the  county  pala- 
tine of  Chester  to  appoint  special 
such  office  for  high  constables  for  the  several  hun- 
a  year,  and  re-  ^j^  or  divisions,  and  assbtant^ 
siding  wiihm     p^tty.constables   for   the    several 
townships,  of  that  county." 

Sect  1  provides  for  the  appoint* 
ment  of  high  constables. 
Sect.  2  enacts,  that  the  justices 


ding 
the  parish, 
cannot  gain  a 
settlement 
thereby. 

Where,  in 


case  of  a  ge      «     ,,  ^     , 

neral  appoint*  ^^^  *^e  county,  at  any  quarter-ses- 

ment  to  an        sions,  may — on  the  recommendation 

office,  such  ap-  of  the  justices  acting  for  any  hun- 

pointment  will  ^^j^  ^^  ^^^n  in  the  county,  a9- 

enure  as  an 

appointment  for  a  year,  the  office  is  an  annual  office  within  those  statutes. 


sembled  in  petty-sessions  within 
such  hundred  or  division,  not  being 
less  than  three — from  time  to  time, 
appoint  a  proper  person,  duly  quar 
Med,  as  thereinafter  mentioBcd, 
to  be  an  nssistant-petty-constable 
for  any  one  township,  or  for  two 
or  more  adjoining  townships  within 
such  hundred  or  divisioDy^br  sarA 
period  as  the  saidjuitkesy  at  muf 
quarter-ussions,  shall  think  expe- 
dient (except  as  thereinafter  men- 
tioned;) and  that,  upon  any  vacancy 
in  the  office  of  any  such  i 


683 


18S5. 


£AST£R  T£RM|    V  WILL.  IV. 

assistant-petty-constable  for  fourteen    townships  in    the 

county  of  Chester,  of  which  Church-Hulme  was  one;  and, 

under  that  appointment,  he  served  the  office  for  upwards  «. 

of  fifteen  months,  during  the  whole  of  which  time  he  re-  ^n^»^»^n*"  ^: 

sided  m  Church-Hulme. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  pauper  gained  a  settlement  in  Church-Hulme  by  serving 
an  office  in  consequence  of  such  appointment,  service,  and 


petty«eoiitta1ile,  by  death,  rengnO' 
ttOHf  efflux  of  time,  or  otherwise, 
the  juflticea  at  any  quarter-flessions 
may,  on  the  like  recommendatioo, 
Kpj^cint  another  proper  person  to  be 
an  assistant^petty-conBtable  in  the 
place  of  the  person  making  such 
vacancy.  Proviso,  that  no  assistant- 
petty-constable  appointed  under 
that  act  $kall  retign  hit  office  until 
he  shall  have  given  to  the  justices 
at  petty-sessions  one  month's  notice 
of  his  intention  so  to  resign. 

Sect.  4  requires  eveiy  assistant- 
petty-constable  to  take  an  oath  that 
while  he  continuet  to  hold  the  said 
office,  he  will,  to  the  best  of  his  skill 
and  knowledge,  faithftdlydischatge 
all  the  duties  thereof. 

Sect.  5  enacts,  that  such  as- 
sistant-petty-constable shall  have, 
throttghoat  the  whole  county,  all 
the  powers,  authorities,  privileges, 
advantages,  and  immunities,  until 
legally  removed  from  his  office,  as 
any  constable  has  at  the  common 
law— and  shall  be  subject  to  the  same 
penalties  for  misconduct  or  neglect 
of  duty. 

Sect.  8  enacts,  that  every  assist- 
ant-petty-constable  to  be  appointed 
under  this  act,  shall  be  liable  to 
execute  all  the  duties  which  by  law 
do  or  shall  belong  to  a  constable  of 
a  township. 


Sect  10  enacts,  that  the  justices 
at  quarter-sessions  may  remove  any 
assistant-petty-constable  for  any 
misconduct  or  incapacity,  or  in  case 
ihey  shall  at  any  time  think  that 
the  necessity  for  the  continuance 
of  such  an  officer  has  ceased. 

By  sect.  11,  the  magistrates  in 
petty-sessions  ore  empowered  to 
suspend  any  assistant-petty-con- 
stable, and  appoint  another  in  his 
place  until  the  next  quarter-ses- 
sions. And  the  justices  at  quarter^ 
sessions  are  directed  to  reinstate  or 
remove  the  officer  so  suspended,  as, 
they  shall  think  proper. 

By  sect.  19,  the  justices  at  qnar- 
ter^essions  are  authorized,  at  the 
recommendation  of  the  petty-ses- 
sions for  any  hundred  or  division, 
to  order  a  salary  for  each  assistant- 
petty-constable  appointed  under  this 
act,  for  any  township  or  townships 
within  such  hundred  or  division, 
provided  that  such  salary  shall  in, 
no  case  exceed  the  annual  tufn  of 
201,  for  each  township. 

By  sect  20,  the  justices  in  petty-- 
sessions  are  authorized  in  certain 
cases  to  order,  for  any  assistant- 
petty-coiistable,  in  lieu  of  the  salary 
thereinbefore  authorized  to  be  or- 
dered for  him,  any  salary  not  ex- 
ceeding 50/.  per  annum. 
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1885.        residence  i  If  he  did,  the  order  of  sessions  is  to  be  quashed, 
if  otherwise,  to  be  confirmed* 


The  King 
y. 
InhabitantB  of  Waddingten,  in  support  of  the  order  of  sessions.  It  is 
not  found  that  the  pauper  was  appointed  for  a  year. 
Therefore  it  is  sufficient,  on  behalf  of  the  respondents,  to 
shew  that,  under  the  authority  of  the  Cheshire  Consta* 
bulary  Act,  the  appointment  might  have  beenybr  less  thm 
a  year.  On  the  part  of  the  appellants  it  must  be  con- 
tended that  of  necessity  the  appointment  must  have  been 
for  a  year.  Section  2  of  the  act  gives  the  justices  at 
quarter  sessions  power  to  appoint  assistant  petty  constables 
"for  such  period  as  they  shall  think  expedient^  except  as 
thereinafter  mentioned  ;*'  that  is,  subject  to  the  powers 
given  by  a  subsequent  section^  to  suspend  and  to  remove 
for  incapacity  or  misconduct,  or  in  case  the  justices  shall 
at  any  time  think  that  the  necessity  for  the  continuance  of 
such  an  officer  has  ceased.  So  that  the  appointment  may 
be  originally  for  any  period  of  time,  however  short,  at  the 
discretion  of  the  justices ;  and  is,  moreover,  to  be  subject 
to  a  power  of  removal  in  several  cases,  one  of  which  is, 
where  the  justices  in  their  discretion  shall  think  the  cod- 
tinuance  of  the  office  no  longer  necessary;  and  subject 
also,  as  appears  by  other  sections,  to  the  right  of  the  pet^ 
constable  himself  to  resign  after  one  calendar  month's 
notice  of  his  intention,  given  to  the  justices  at  any  petty 
sessions.  Although  in  some  respects  this  petty  constable 
is  placed  upon  the  same  footing  as  a  constable  at  common 
law,  yet,  as  regards  the  present  question,  there  is  absolutely 
no  analogy  between  the  two  cases,.  The  oath  of  an  ordinary 
constable  is  always  that  he  will  duly  execute  his  office  durbg 
one  year.  Here,  the  oath  is,  that  while  he  continues  to  hold 
the  office,  he  will  faithfully  discharge  the  duties  thereof. 
[Lord  Denman,  C.  J.  I  do  not  see  why  it  should  be  called 
an  annual,  any  more  than  a  weekly,  office.] 
He  was  stopped  by  the  Court. 
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JBoanSp  contri.    This  question  was  not  rmed  at  the        ^^35^ 
sessions.    It  was  taken  for  granted  that  the  appointment^      v^<%^ 
which  was  produced,  was  general.    [Lord  Detman,  C.  J.  ,,/"** 

Would  not  a  general  appointment  be  bad  f    Must  not  the  Inhrfjitants  of 
justices  appoint  for  a  time  certain  ?]    It  is  apprehended 
that  the  appointment  might  be  general.    The  act  gives  a 
yearly  salary^  which  would  make  a  general  appointment 
enure  as  an  appointment  for  a  year  at  the  least.    In  i{er 
V.  Lew  [a)  it  was  held,  that  a  party  who^  having  been  duly 
appointed  assUtant  overseer  for  a  parish  at  an  annual  salary, 
serves  the  office  for  a  year,  during  which  time  he  resides 
in  such  parish,  gains  a  settlement.    It  was  held  sufficiently 
to  appear  that  the  office  was  an  annual  office,  from  the  fact 
of  the  salary  being  annual.     [Lord  Denman,  C.  J.   In  that 
case  the  pauper  was  in  fact  appointed  for  a  year.    The 
yearly  salary  was  fixed  at  10/.  on  the  appointment.]    So 
here,  the  salary  is  by  the  authority  of  the  act  of  parliament 
annual.    [Coleridge,  J.  The  act  does  not  authorize  the 
justices  to  order  an  annual  salary,  but  only  to  order  a 
salary,  which,  it  is  afterwards  provided,  is  not  in  any  case 
to  exceed  a  certain  annual  sum.    Liitledale,  J.  The  enact- 
ment means  that  the  justices  may  order  a  salary,  at  the  rate 
of  not  more  than  a  certain  annual  sum,  to  be  paid  to  the 
officer.     Coleridge,  J.   Would  an  appointment  for  three 
months  be  bad  ?    Certainly  not    Then,  can  it  be  con- 
tended that  an  officer  so  appointed  must  have  an  annual 
salary  ?    The  enactment  clearly  means  at  the  rate  of  so 
much  a  year.]    It  is  not  essential  that  an  office  should  be 
limited  in  its  duration  to  a  year,  for  a  parish  clerk  and 
sexton,  though  appointed  generally,  gain  a  settlement  in 
respect  of  the  service  of  their  office.    There  was,  in  this 
case,  a  service   of  fifteen   months.     The    appointment 
should,  in  the  absence  of  all  other  evidence,  be  taken  to 
have  been  co-extensive  with  the  duration  of  the  service 
under  it. 

(a)  S  Mann.  &  RyU  S69 ;  8  Baro.  &  Cretew.  655. 


686'  CASES  IN  THE  kino's  BENCH, 

1835.  "Lord  Denman,  C.  J. — If  this  office  had  been  in  iis  ua- 

"^'"^  .  tare  an  annual  office,  we  should  have  liked  to  have  seen  the 
^v.  ^  appointment  itself.  But  we  think  that  the  office  is  not  in 
Inhabitants  of  its  nature  annual,  but  that  it  is  one  to  which  the  party  maj 
be  appointed  fox  any  period  which  the  justices  may,  m  their 
discretion,  think  fit.  Hex  v»  Lew  appeared  to  me  at  first 
to  be  an  answer  to  this  difficulty;  for  it  seemed  to  me  that 
the  office  of  assistant  overseer,  (which  in  that  case  was  heM 
sufficient,)  was  not  in  its  nature  an  annual  office  any  more 
than  that  of  the  assistant  petty  constable  here.  But  I  now 
think  that  for  two  reasons  that  case  is  quite  distinguishable. 
An  assistant  overseer,  when  appointed,  is  to  continue  to 
hold  his  office  until  he  resigns,  or  his  appointment  is  re' 
voked;  and  his  salary  is  to  be  a  ''yearly  salary."  His 
office  is,  like  that  of  a  common  overseer,  annual.  And  in 
Rex  V.  Lew,  the  party  was  appointed  generally,  and  at  a 
yearly  salary.  In  this  case  the  duration  of  the  office  is  in 
the  discretion  of  the  justices,  and  therefore,  I  think  that 
even  if  the  justices  had,  in  their  discretion,  appointed  the 
pauperis  father  for  a  year,  his  service  of  the  office  would 
not  have  been  sufficient,  because  the  office  is  not  in  its 
nature  annual. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion^  This 
case  differs  from  Rex  v.  Lew.  The  office  in  that  case  was, 
that  of  an  assistant  overseer,  who  is  appointed  under  59 
Geo.  d,  c.  12,  s.  7,  by  which  the  inhabitants  of  any  parish 
in  vestry  assembled  are  authorized  to  nominate  and  elect 
any  discreet  person  to  be  an  assistant  overseer,  and  to  de* 
termine  and  specify  the  duties  to  be  performed  by  him, 
and  to  fix  such  yearly  salary  for  the  execution  of  the  said 
office  as  they  shall  think  fit;  justices  are  authorized  to 
appoint,  by  warrant,  according  to  the  nomination  and  elec* 
tion ;  and  the  person  so  appointed  is  to  continue  to  be  an 
assistant  overseer  until  resignation  or  revocation  of  his  ap* 
pointment.  Then  inasmuch  as  tl^e  office  of  overseer  of  the 
poor  is  an  annual  office,  the  office  of  assistant  overseer  must 
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be  taken  to  be  such  also,  though  subject  to  resignation  and        1835. 
revocation.     Here,  however,  there  is  quite  a  difFereut  state     JT^^C^ 
of  things,  for  bj  the  words  of  the  act  of  parbament  the  on-  «. 

ginal  appointment  ought  to  specify  the  time  for  which  the  ^hahitants  of 
officer  is  appointed.    This,  therefore,  is  not  an  annual  office. 

Patteson,  J. — I  am  of  the  same  opinion.  Rex  ▼• 
Lew  is  perfectly  distinguishable.  An  appointment  for  an 
assistant  overseer  for  a  period  less  than  a  year  would  not 
be  valid.    Here,  the  officer  might  be  appointed  for  a  week, 

CoLEEiDOE,  J. — I  also  am  of  the  same  opinion.  If  the 
office  had  been  in  its  nature  annual,  I  should  have  said 
that  the  case  ought  to  go  down  to  the  sessions  in  order 
that  the  actual  appointment  might  be  brought  to  our 
notice.  But  I  think  that  even  if  it  could  be  shewn  that  the 
party  vras  appointed ^br  a  year,  that  would  not  be  sufficient, 
because  the  office  is  not  in  its  nature  annual.  There  is 
nothing  in  the  act  i6  make  it  an  annual  office.  An  office 
is  annual  where,  if  an  appointment  be  made  generally,  it 
might  be  legally  intended  to  have  been/or  a  year. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  Nobton-Bavant. 

As  order,  whereby  John  White,  his  wife  and  children,  A  hiring  ua* 

were  removed  from  the  parish  of  Norton-Bavant,  Wiltshire,  ^^^  "^^j^^  l^^ 
^  '  '  servant  ts  to 

to   the    parish   of   Frome-Selwood,    Somersetshire,  was  work  ten 
quashed,  subject  to  the  following  case :  fronTfive  m' 

The  pauper's  birth-settlement  was  in  Frome-Selwood.  the  morning 

-  -  .  ,  ,  ^       _    .     to  six  in  the 

About  eight  years  ago  the  pauper  went  to  one  Gutch,  m  evening,  and 

the  parish  of  Corslay,  to  hire  himself  as  a  colt  shearman.  ^u^^^^L^^'f 

Gutch  asked  the  pauper  if  he  liked  to  work  for  him  for  a  the  day  on 

Saturday,  so 
as  to  make  up  the  ten  hours  a  day,  is  an  *' exceptive  hiring." 
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18S5.        twelvemonth^  and  offered  4s.  a  week,  to  work  tea  hoiuB 

^ly^      a  day>  from  five  o'clock  in  the  morning  till  six  in  the  even- 
The  KiMO     .  ,       ,  «...        . , ,.      ^   ,      ,  c        . 

V.  Jng,  aod  to  leave  on  m  the  middle  of  the  day  on  baturday, 

^^BTow  °^  •^  *'  ^^  ^^^^  "P  ^^^  ^"  ^^^^^  •  ^*^*  "^^^  pauper  served 
Bavint.  .the  year,  and  slept  in  the  same  parish,  sometimes  at  his 
master's,  and  sometimes  at  home.  About  a  month  after 
(entering  into  the  service,  it  was  agreed  between  the  master 
and  the  pauper  that  the  latter  should  receive .  one  penny 
per  hour  for  over-hours ;  and  he  continued  to  receive  the 
same  to  the  end  of  the  year.  Sometimes  he  looked  after 
his  master's  horse,  and  sometimes  worked  in  the  garden. 
At  the  end  of  the  year  the  pauper  agreed  with  the  master 
to  stay  on  upon  the  same  terms,  with  the  addition  of  six- 
pence a  week  more  wages.  The  pauper  served  a  second 
year,  doing  nearly  the  same  work  as  before.  The  pauper 
during  both  years  worked  over-hours,  at  his  master's  re- 
quest, and  never  refused  when  he  was  wanted.  He  was 
sometimes  employed  on  Sundays,  and  was  paid  for  so 
doing.  The  pauper  kept  an  account  of  his  over-time,  by 
the  direction  of  his  master,  and  was  asked  by  his  master 
if  he  would  sooner  do  the  over-work  in  his  own  time,  or  in 
his  master's.  The  pauper  chose  to  work  his  over-hours 
in  the  evening.  The  questiou  for  the  Court  is,  whether 
the  pauper  gained  a  settlement  by  hiring  and  service  in 
Corslay;  if  so,  the  order  of  sessions  is  to  be  confirmed; 
if  not,  then  quashed. 

Bingham,  in  support  of  the  order  of  sessions.  The  ses^ 
sions  have,  by  quashing  the  order  of  removal,  in  effett 
found  an  actual  or  implied  hiring  for  a  year  in  Corslay« 
This  Court  will  not  disturb  that  finding;  Rex  v.  Si.  Jm 
drew,  Cambridge {a)f  Rex  v.  Roslistott{b),  Rex  v.  St.  Mar^ 
tin,  Leicester  (c).  In  Rex  v.  Ardington  {d),  the  Court  aeem 
to  have  somewhat  relaxed  the  rule  laid  down  in  the  three 

(a)  d  Maan.  &  Ryl.  374,  aird  8  (c)  8  Manu.  &  R^l.  377,  and  8 
Barn.  &  Creasw.  664.  Bam.  k  Cressw.  674. 

(b)  3  AI. &R.  430, 8 B. fcC. 668«         ((f)  1  Adol.  &  £U.  i60. 


The  King 
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preceding  cases^  but  of  those  cases  only  one  (the  first)         1835. 
was  there  cited.    In  Rex  v.  I>umford(a),  in  which  the 
question  was,  whether  a  particular  excavation  was  a  mine  «. 

or  not,  the  Court  held  that  it  was  a  question  of  fact  upon  ^^^^^*^^^^^  ^^ 
which  the  sessions,  and  the  sessions  only,. could  decide.  Bavant. 

But  the  principal  question  here  is,  whether  the  hiring  in 
this  case  was  exceptive  or  not.  There  have  been  very  nu- 
merous decisions  as  to  where  a  hiring  is  exceptive  and 
where  not,  from  which  it  is  impossible,  as  the  Court  once 
observed,  to  deduce  any  principie.  The  last  case,  which 
is  Rix  v.  08sett'Cum'Gawthorpe{b\  is  precisely  on  all-fours 
with  this  case ;  or,  if  there  be  any  difference  between  the 
two  cases.  Rex  v.  OsHtt-cumrGawthorpe  is  the  stronger  of 
the  two.  The  only  facts  in  this  case,  which  tend  at  all  to 
sliew  that  the  hiring  was  exceptive,  are  fieicts  which  occurred 
itfter  the  hiring,  and  which  appear  to  be  a  mere  regulation 
of  the  amount  of  the  wages.  Rex  v.  Bjfker{c)  is  also  pre- 
cisely like  the  present  case. 

Barstaw,  contri.  With  regard  to  the  preliminary  objec- 
tion : — It  is  clear  that  the  sessions  have  sent  up  the  contract 
for  the*  opinion  of  this  Court.  It  must  be  tried  by  the 
ordinary  test,  whether  this  is  an  exceptive  hiring  or  not. 
The  contract,  to  be  a  complete  hiring  for  a  year,  must  give 
the  master  dominion  over  the  servdEpt  for  one  whole  year. 
The  contract  here,  as  originally  made",. gave  the  master 
power  over  the  servant  only  during  certain  hours  of  the 
day ;  and  if  he  had  required  the  servant'  to  do  over-work, 
the  servant  might,  consistently  with  the  contract,  have  re- 
fused;— ^he  might  have  answered^jhat  he  was  free  after  a 
certain  hour  of  the  day,  and  after  a  certain  time  on  Satur- 
day. The  work  after  certain  hours  was  therefore  entirely 
optional  on  the  part  of  the  servant.    In  Rex  v.  Bimdng- 

(a)  Ante^  349.  (c)  %  Baro.  &  Creasw.  114^  and 

(6)  Antcj  vol.i.  SI,  and  4  Bara.     3  Dowl.  &  tlyl.  330. 
&AdoLsl6. 
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1835.        A^>M  (a),  tbe  pauper  was  hired  for  a  year,  by  a  button  caster, 
"^-^^^^^      at  Birmioghain,  at  weekly  wages,  to  work  from  six  in  the 
9.  morning  nntii  seven  at  night,  and  he  was  at  liberty  to  make 

InMnunts  of  ^^  much  over-work  as  he  chose.  Nothing  was  said  respect- 
BAVAirr.  iog  Sundays,  but  during  the  service,  if  there  was  any  thing 
to  be  done  on  Sunday,  he  always  did  it.  The  pauper  served 
for  a  year,  and  did  over-work,  for  which  be  was  paid  eitnu 
Upon  the  argument,  the  case  of  Rex  v.  Byker  was  cited, 
as  has  been  done  here;  but  Baylejf,  J.  there  says(&), 
'*  This  is  a  very  different  case  frcHn  Sex  v.  Byker*  A  ser- 
vice of  more  than  'fourteen  hours  a  day  was  clearly  con- 
templated there,  and  the  Court  thought  that  the  time  was 
mentioned  merely  as  the  mea$ure  of  wages;  that  the  con- 
tract did  not  impose  any  limits  npon  what  might  reason- 
ably be  required  by  the  master,  and  thnt  the  relation  of 
master  and  servant  subsisted  during  the  whole  twen^ 
four  hours.  Here,  the  stipulations  are,  that  the  servant 
shall  receive  fixed  wages ;  that  he  shall  vrork  from  six  in 
the  morning  till  seven  in  the  evening,  and  that  he  may 
make  as  much  over-work  as  he  chooses.  But  he  couM  not 
have  been  compelled  to  make  any  over-woik.  He  had  a 
right  any  and  every  evening  to  say  to  his  master,  '*  I  have 
worked  thirteen  hours  to-day,  and  I  will  work  no  more  till 
to-morrow .**  This  is  clearly  an  exception  in  the  contract, 
fimiting  the  contract  of  the  master  over  the  servant  to  thir- 
teen hours  a  day.'' 

Lord  Dbnman,  C.  J. — I  think  it  impossible  for  ns  to 
say  that  we  are  bound  by  the  decision  of  the  sessions. 
The  sessions  have  found  that  there  was  a  birth-settlement 
in  the  appellant  parish,  and  a  subsequent  setdement  by 
hiring  and  service  in  the  respondent  parish,  provided  this 
Court  is  of  opinion  that  the  hiring  which  they  have  stated 
amounts  to  a  hiring  for  a  year.  The  Court  is  therefore 
bound  to  inquire  whether  it  is  such  a  hiring  or  not. 

(a)  4  Mann.  &  Ryl.  691,  and  9         (5)  4  Mann.  Ar  RyL  094, 
Bam.  k  Cressw.  925. 
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We  should  find  it  very  difficult  to  reconcile  all  fbe  CMe§  t8S5. 
which  have  been  decided  as  to  exceptive  hiring^.  This  case 
is,  however,  precisely  governed  by  Rex  v.  Bimmgham^  for 
the  facts  are  quite  the  same.  Bayley,  J.,  in  that  case,  dia-  '""j^jJ^JJ  ^ 
tinguishes  it  from  Rex  v.  Byker,  which  had  been  cited.  Bavaxv. 
Here  the  master  asked  the  pauper  if  he  liked  to  work  for 
a  twelvemonth,  and  offered  45.  a  week  to  work  ten  bonrs  a 
day,  from  five  o'clock  in  the  morning  till  six  in  the  evening, 
and  to  leave  off  in  the  middle  of  Saturday,  so  as  to  make 
up  the  ten  hours  a  day.  There  was  a  part  of  the  week 
during  which  the  pauper  was  not  bound  to  work  for  his 
master.  That  which  took  place  after  the  original  agree- 
ment forms  no  part  of  the  contract.  We  are  pressed  with 
the  authority  of  Rex  v.  OsseU'Cum^Gatethorpeia).  In  tbat 
case  we  did  not  intend  to  overrule  Sex  y.  Birmingham: — 
on  the  contrary,  it  is  expressly  mentioned  and  distin- 
guished in  the  judgments.  The  distinction  between  the 
two  cases,  is,  I  admit,  a  refined  one,  and  one  of  our  learned 
brothers  (6)  thought  that  we  were  wrong.  There,  however, 
the  contract  certainly  was  different  from  that  upon  which 
the  question  turns  here.  In  that  case  there  was  a  general 
hiring  for  five  years  stated,  and  then  followed  certain  ar^ 
rangements  as  to  the  amount  of  the  wages.  Here  the 
actual  contract  of  hiring  itself  is  to  work  for  ten  hours  a 
day  only.  Therefore,  without  interfering  with  any  of  the 
decisions  referred  to,  we  may  hold  that  this  is  an  exceptive 
hiring. 

LiTTLB^ALE,  J.«— I  am  of  the  san^e  opinion. 

Patteson^  J. — I  also  am  of  the  same  opinion.  I  do 
not  think  that  the  sessions  can  be  said  to  have  found  that 
this  was  a  hiring  for  a  whole  year;  for  they  have  asked  us 
to  decide  whether  it  is  so  or  not.  We  distinguish  between 
Hex  v.  Birmingham  and  Rex  y.  Ossett-cum-Gawthorpe.  In 
that  latter  case  I  was  not  much  pressed  by  Rex  v.  Birmng" 

(o)  Suprh.  {b)  TawUon^  J. 
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18S5.        kom,  but  was  more  so  by  Rex  v.  Frome-Selwoodia).    The 

^^^"^^^      question,  whether  a  contract  of  hiring  is  exceptive  or  not, 

9,  depends  upon  whether  over-work  is  optional  or  not,  on  the 

Inhabitanu  of  jg^x  of  the  servant.     In  Rex  v.  Ossett-cumrOawtkorpe  it 

Bavajit.      was  not  optional.     We  all  agreed  there  as  to  the  principle, 

though  we  differed  as  to  the  facts.    Here  the  over-work  is 

optional. 

Coleridge,  J. — It  is  quite  trifling  to  say  that  there  has 
been  any  finding  by  the  sessions  which  can  prevent  our 
going  into  the  inquiry  whether  this  is  an  exceptive  hiring 
or  not     They  leave  the  question  entirely  open  to  us. 

There  is,  no  doubt,  a  difficulty  in  reconciling  all  the  cases 
upon  this  subject  but  at  the  same  time  there  is  no  class  of 
cases  in  settlement  law  on  which  the  prinaple  is  better  set- 
tled. The  difficulty  arises  from  the  courts  having,  upon 
the  same  facts  and  the  same  principles,  come  to  different 
conclusions.  It  would  have  been  better  if  the  sessions  had 
found,  upon  the  settled  principle,  that  the  hiring  was  ex- 
ceptive or  complete  for  a  year.  The  principle  being  set- 
tled, is  it  possible  for  any  one  who. reads  this  case,  without 
referring  to  other  decisions  upon  the  subject,  to  doubt  that 
this  is  an  exceptive  hiring.  During  all  the  time  beyond 
the  stipulated  hours  the  pauper  was  his  own  master.  He 
might  have  gone  aviray,  and  have  worked  wherever  he 
would.  This  was  clearly  an  exceptive  hiring.  That  which 
came  after  the  original  contract  in  this  case,  shews  what 
was  the  understanding  of  the  parties.  A  distinction  was  then 
acknowledged  by  them  between  master's  time  and  servant's 
time. 

Order  of  Sessions  quashed. 

(o)  lBamw.&AdQl.30r. 
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18S5 

The  King  v.  The  Inhabitants  of  St.  Maby,  New-         v^vW 

MABKET. 

An  order,  whereby  John  Porter^  his  wife  and  childreUi  ^q  settlement 

were  removed  from  the  parish  of  Fordham,  Cambridge*  » gained  by 

*  »  w      jjjg  execuaon 

shire,  to  St.  Mary,  Newmarket,  Suffolk,  was  quashed,  sub-  of  an  office 

j«:t  to  the  following  case:  %^Yi^^ 

The  pauper  never  gained  any  settlement  in  bis  own  toom,  to  which 

right.    The  pauper's  father  bebg  settled  in  the  appellant  appmolted'at 

parish,  went  to  reside  in  the  respondent  parish  under  a  acoiutbeld 

.  .  wubin  and 

certificate;  and  whilst  so  residing,  served  there  for  two  for  a  manor, 

years  the  office  of  pinder,  to  which  he  was  appointed  at  a  J^*^  manor 

court-baron,,  held  for  the  manor  of  Fordham-BiQ^en,  on  tend  over 

^th  September,  1787;  the  appointment  being  entered  on  |^^\^4 

the  court  rolls  in  the  following  words: —  there Uiq^iio 

"  And  lastly,  the  said  homage  did  elect  John  Porter  ^^^^^^^^ 
pinder  for  the  town  of  Fordham,  for  the  year  ensuiogi  and  »"<*  appomt^ 
until  another  person  be  chosen  in  his  stead;  and  the  said 
John  Porter  came  into  court,  and  was  sworn  duly  to  exe« 
cute  the  said  office." 

The  first  entry  on  the  court-rolls  of  this  manor*  whicb 
can  b^  found,  of  the  appointmttt  of  any  oflker,  is  ala  couft^ 
baroui  held  1st  November,  .1693.  from  that  period  to  the 
year  1810,  (when  the  parish  of  Fordbwi  was  indosedi) 
there  were  four  courts^leet  with  courts-baron,  and  a  great 
majority  of  courts-baron  without  a  leet(a),  at  which  the 
pinders  and  other  officers  of  the  manor  were  appointed  wA 
sworn  in.  In  the  instances  of  courts-leet  and  courts4iMai 
being  held  together,  (save  one,  where  the  pinder  was  ap- 
pointed by  the  homage  only,)  the  pinder  and  other  officers 
of  the  manor  were  elected  by  the  jury  of  the  leet. 

From  1739  to  179"^  there  were  eight  consecutive  courts- 

(a)  Qtutre,  whether  an  appoint-  a  customary  court,  viz.  the  court 
ment  at  a  court'baron  of  a  public  of  the  copyholders,  and  not  pro- 
officer,  even  for  the  manor  only,  perly  a  court-baron,  which  is  the 
could  be  supported  by  custom;  and,  freeholders' court.  See  5  Maao. 
gtutre,  whether  what  is  here  called  &  Ryl.  143  (a), 
a  court-baron  may  not  hare  been 
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I8d5«        baroDi  at  which  certain  persons  were,  in  like  manner  as  the 


rtn.   yr  paupcr  8  fether,  eliected  pmders  by  the  homage  and  sworn 

The  KiHO      .  ,     ,         .  ,  Hi. 

V.  in,  and  there  is  not  one  mstance  on  the  court  rolls  of  any 

^"S^Mr^T^^  such  appointment  at  a  court-leet,held  as  such  only.    There 

Newuarkkt.  are  in  ail  fiv^  manors  in  the  respondent  parish,  of  which 

the  manor  of  Soham-and-Fordhani  is  the  most  exteDsite» 

but  there  is  no  paramount  manor.    Previously  to  the  in*- 

closure  of  the  parish  there  were  three  commons  in  the 

manor  of  Fordham<*Biggen,  over  which  the  inhabitants  of 

Fordham   had .  common   rights.     There  were   also    two 

pounds;  one  belonging  to  the  manor  of  Fordham«-Biggeo» 

the  other  to  the  manor  of  Soham-and-Fordham. 

The  question  is,  whether  the  pauper's  father  was  legally 
placed  in  the  office  of  pinder  under  the  above  appointment, 
so  as  to  confer  upon  him  a  settlement  in  the  respondent 
parish. 

The  above  case  was,  in  pursuance  of  a  writ  of  certiorari, 
transmitted  to  this  Court,  and  was^  by  an  order  of  this  Court 
on  dtfa  May,  1832,  sent  back  to  the  sessions,  in  order  that 
they  might  inquire  whether  the  totm  of  Fordham  was  co« 
extensive  with  the  farisk  of  Fordham,  and  was  more  or  less 
extensive  than  the  manor  of  Fardham^Biggen. 

And  at  the  Court  of  Quarter  Sessions,  held  6th  April, 
1833,  the  said  Court  found  that  the  town  of  Fordham  was 
co-extensive  with  the  parish  of  Fordham,  and  was  more  ex- 
tensive than  the  manor  of  Fordham-Biggen.  And  it  am* 
Jirmed  the  said  order  of  removal 

Biggt  Andrewi,  in  support  of  the  order  of  sessions.  The 
Court,  on  a  former  occasion,  said  that  if  the  town  of  Ford* 
ham  were  co-extensive  with  the  parish  of  Fordham,  and 
were  more  extensive  than  the  manor  of  Fordham-Biggeu, 
the  appointment  of  the  pauper's  father  would  clearly  be 
bad ;  and,  because  these  facts  were  not  sufficiently  stated 
in  the  case,  it  was  sent  back  to  be  re-stated.  The  homage, 
at  a  court-baron  of  one  manor,  cannot  legally  appoint  a 
pinder  for  a  parish  or  town,  in  which  there  are  contained 
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seferal  otber  independent  manors.    Indeedi  there  appears        less. 
to  be  no  authority  to  shew,  that  a  coart*baron  can  appoint      ^^^t^ 
any  officer  whatever.     An  office  mast  be  derived  imnie*  9. 

diately  or  mediately  from  the  crown.  Therefore,  though  a  I^^***^*  ^ 
couri4eet  may  appoint  an  officer,  a  court*  baron  may  not  NEwwAaKsr. 
do  80.  If  a  pinder  be  an  officer,  he  cannot,  therefore, 
legally  be  appointed  at  a  court-baron ;  if  he  be  not^  then 
a  party  can  gain  no  settlement  in  respect  of  his  perform- 
ance of  his  duties  as  such  officer.  A  pinder,  especially 
where  appointed  at  a  court-baron  (which  is  a  private 
Court),  is)  at  all  events,  not  a  '^  public  annual  officer  in  a 
parith;*  within  3  ff .  *  if .  c,  U,  s.  6,  and  9  &  10  »f^.  3, 
c.  11  (fl). 

Lord  Denkan,  C.J, — Mr.  Kellj/t  can  you  maintain  this 
position,  that  the  homage  of  one  manor  can  appoint  a  pin* 
der  for  a  parish  containipg  several  other  manors  i 

F*  Kelly  and  J.  Smith,  contri.  There  may  be  a 
custom  to  that  effect,  and  such  a  custom  would  be  good. 
No  such  custom  is  stated,  but  the  existence  of  such  a 
custom  may  be  collected  from  the  facts  which  are  stated 
in  this  case.  It  should  have  been  left  to  the  sessions 
to  find  whether  there  was  a  custom,  or  not.  It  is  prayed 
that  the  case  may  again  be  sent  back  to  the  sessions, 
in  order  that  this  point  may  be  ascertained.  [Lord  Den* 
man,  C.  J.  It  is  clear  that  the  Court,  on  the  former  oc« 
casion,  thought  the  facts  which  have  now  been  found,  upon 
sending  back  the  case  to  be  restated,  would  be  decisive 
of  the  case ;  and  we  think  so  too.  It  is  a  great  pity  that 
it  was  not  then  conditionally  decided,]  It  must  be  ad* 
mitted  that,  unless  there  be  a  custom  to  warrant  it,  the  ap- 
pointment is  illegal.  [Lord  Denman,  C.  J.  I  admit  that 
it  is  not  necessary  that  a  man  should  be  appointed  to  an 

(fl)  The3ir.4-itf.c.ll,8peaks  in9&  10  TT.  3, c.  11,  which  applies 
of  '^  R  public  annual  officer  or  speci ally  to  cfr/t/Src^cc/ persons,  the 
cbaige  in  any  town  or  parish  ;**  but     word  ''  public"  is  omitted. 
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office  extending  over  the  whole  parish,  but  if  he  be  ap* 

pointed  to  the  whole  parish,  he  must  shew  that  he  has  been 

'vy"     ^golly  appointed  to  the  whole  parish.] 
iDbabitants  of 
St.  Mart,         Per  Curiam, 
NBWMAEaBT.  Order  of  Sessions  confirroed(iiX 

(a)  Aad  see  Scriveo,  Copyh.  Sd  ed.  867. 

PoB  d.  Herbekt  Herbebt  v.  Lewis  and  Thomas. 

X  devises  a  EjECTMENT  for  tenemenU  at  Crickhowell  in  the 
B.  bis  heirs  County  of  Brecon.  At  the  trial  at  the  Brecon  Spring  assizesi 
*'*^"^S*the^  1Q3^»  ^^^^^  Gumey,  B.  the  will  of  Herbert  Herbert,  the 
intention  that  father  of  the  lessor  of  the  plaintiffj  who  died  in  October, 

Ae'^rJur-  '®^^'  ^^^  P"^  ^"  ^"  ^^^^^  ^^  ^^  plaintiff,  and  it  was  also 
iDg  his  life,  and  shewn  that  Margaret  Herbert,  the  devisee  named  in  dwt 
pose^orihe  ^  ^^"»  entered  upon  the  premises  in  question  under  it,  and 
same  as  he  ^  lUed,  having,  by  her  own  will  duly  attested,  devised  to  the 
B.  takes  an  lessor  of  the  plaintiff.  The  first  will  was  as  follows : — 
estate  lafee,  «<  j  gj^^  j^jj  bequeadi  to  my  dear  wife  Margaret,  ker 
tate  for  l^e  heirs  and  assigns,  for  ever,  the  house  in  which  we  now  Uve, 
roentari^wer  ^^  ^''  ^^  furniture  therein,  and  all  other  the  property  of 
of  appoint-  which  I  may  die  possessed,  with  the  intention  that  she  may 
^^"'*  ^"j^y  ^he  same  during  her  life,  and  by  her  will  dispose  of  the 

same  as  she  thinks  proper.  And  whereas  my  father  did,  by 
his  last  will,  give  and  bequeath  to  my  sister  Susamus  Lewis 
the  house  next  to  mine,  and  in  which  she  now  lives ; — ^now, 
in  case  the  said  will  should  not  be  sufficient  for  the  pur- 
pose of  giving  her  the  said  house  as  aforesaid,  I  do  hereby, 
as  far  as  in  me  lies,  give  and  bequeath  to  her  the  said  Sii- 
sannah,  her  heirs  and  assigns,  for  ever,  the  said  house  io 
which  she  lives,  delinquishing  all  rij^t  and  title  to  the  same 
which  I  may  have.    As  witness  my  hand, 

^•if.  Herbert.'' 
The  defeiidants  shewed  a  conveyance  of  the  premises  in 
fee  to  one  of  then^  by  Margaret  Herbert.    On  the  part  of 
the  plaintiff  it  was  contended,  that  Margaret  Herbert  took 
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only  an  estate  for  life,  with  a  iestsimenUry  power  of  appoint^  i835. 
ment,  and  that^  therefore,  the  conveyance  could,  at  the  most, 
operate  only  on  her  life  estate.  The  defendants  contended 
that  Margaret  Herbert  took  an  estate  in  fee,  which  therefore 
passed  to  them  by  the  conveyance.  Gumey,  B.  decided 
the  question,  pro  forrod,  iri  favour  of  the  plaintiff,  and  di- 
rected the  jury  to  find  their  verdict  accordingly,  but  gave 
the  defendants  leave  to  move  to  enter  a  verdict  for  them- 
selves. In  Easter  term,  1834,  John  Evans  obtained  a  rule 
to  enter  a  verdict  for  the  defendants;  against  which 

Wilson  and  C  Cooper  now  shewed  cause.  The 
widow  took  only  an  estate  for  life,  with  a  general  testa- 
mentary power  of  appointment  in  fee,  to  take  effect,  of 
course,  after  her  death.  The  devise,  if  it  had  stopped  at 
a  certain  point,  would  beyond  all  doubt  have  given  an 
estate  in  fee;  but  the  effect  of  the  previous  words  of  inhe- 
ritance is  cut  down  by  the  words,  **  with  the  intention  that 
she  may  enjoy  the  same  during  her  life,  and  by  her  will 
dispose  of  the  same  as  she  thinks  proper.''  In  an  Anony- 
tnotis  case  in  3  Leonard{d)  it  was  held,  that  where  a  testator 
devised  '*  to  his  wife  for  life,  and  after  her  decease  she  to 
give  the  same  to  whom  she  will,"  the  wife  took  an  estate 
for  life  only,  but  with  an  authority  to  give  the  reversion  to 
whom  she  pleased.  In  Jennor  and  Hardie*s  case  {b),  the 
following  decision (c)  is  cited  from  the  Year  Book,  \5H,  7$ 
12.  '*  A  man  deviseth,  that  A.  shall  have  his  lands  inper^ 
petuum  during  his  life.  He  hath  but  an  estate  for  life,  for 
the  words  "  during  his  life,"  do  abridge  the  interest  given 
before.**  The  words,  **  heirs  and  assigns,"  may  as  well  be 
restrained  as  the  words  ''in  perpetuum"  in  that  case.    If  the 

(a)  3  Leon.  7 1,  pi.  108.  the  statute  of  wills,  (S3  Hen.  8,  c. 

(b)  1  Leon.  283.  1,)  but  FineuXy  C.  J.,  was  speak- 

(c)  Not  a  deciiion  but  a  case  ing  of  the  devise  of  a  toe.    As  tp 
put  by  Fineux^  C.  J.  by  way  of  limitations  of  uses   in  wills,  vide 
iUuitratum,  Vide  Trin.  15  Hen,  7,  next  note, 
fo.  12,  pi.  22.     Tliis  was  before 

VOL.  IV.  Z  Z 
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•devise  here  had  been  in  this  form,  "  I  give  to  A.  B.,  her 
.heirs  and  assigns  for  ever>  to  the  use  q/ herself  for  life*  re- 
mainder to  the  use  of  such  persons  as  she  may  by  her  will 
appoint;"  there  could  have  been  no  doubt  but  that  the  de* 
visee  would  have  taken  no  more  than  an  estate  for  life, 
with  a  power  of  testamentary  appointment  over  (a).  The 
language  >%hich  has  been  used  in  this  will,  is  such  as  it  is 
•not  unlikely  that  an  unlearned  testator  would  employ  when 
intending  to  give  such  an  estate.  In  another  part  of  the 
will,  the  testator,  intending  to  give  a  fee  simple,  uses  merely 
the  ordinary  words  of  inheritance.  And  it  has  been  held 
that  under  the  statute  of  uses  any  words  of  inteutioii  may 
be  Equivalent  to  the  formal  words,  "to  the  use  of.** 
Some  doubt  was  certainly  thrown  on  the  case  in  3  Leom. 
71,  in  Goodtith  v.  Otway{b\  but  its  authority  has  been 
recognized  in  various  cases,  as  in  Tomlinson  v.  DiglUon{c) 
and  Doe  v.  Thorley(d),  which  is  much  like  the  present 
case.  The  Court  will  give  effect  to  the  whole  will  if 
they  can,  and  if  its  language  be  inconsistent  they  will  reject 
the  least  material  words.  The  intention  of  the  testator  is 
clearly  expressed  by  himself  to  be,  that  his  widow  should 
take,  not  an  absolute  estate  in  fee,  but  an  estate  for  Ufe, 
with  a  power  of  appointment  of  the  reversion  by  wiU  only; 
and  it  is  reasonable  to  suppose  that  he  intended  that  his 
children  should  take,  unless  his  widow  devised.  The  vari- 
ous cases  upon  this  subject  are  quoted  and  commented 
upon  in  Sugden  on  Powers,  103. 


Lord  Denman,  C.  J.  (stopping  J.  Evans  and  E,  F. 
Williams,  contrd.) — I  believe  we  all  think  it  perfectly  clear 
that  the  widow  took  an  estate  in  fee.  If  we  were  to  hold 
otherwise,  it  must  be  at  the  expense  of  rejecting  the  import- 
ant words,  "  heirs  and  assigns,"  and  that,  too,  for  the  pur- 
pose of  giving  effect  to  words  which  are,  in  reality,  not  in- 


(a)  It  is  here  assumed  that  li- 
mitations of  uses  in  wills  operate 
ander  the  statute  of  utet;  sed  vide 
ante,  vol.  i.  175,  n.  176,  n. 


(b)  2  WiU.  6. 

(c)  1  P.  Wms.  149. 

(d)  10  East,  438. 
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consistent  with  the  supposition  that  a  fee  passed.  The 
only  case  that  excited  any  doubt  in  my  mind  during  the  ar- 
gument was  that  in  3  Leonard.  Upon  looking  into  that 
case,  I  think  it  perfectly  plain  that  it  is  no  authority  for  the 
plaintiff.  On  the  contrary,  the  opinion  of  the  Court  on 
another  supposed  state  of  facts  is  in  favour  of  the  defend- 
ant. There  is  nothing  there  of  '*  heirs  and  assigns,'^  but 
the  case  was  this:  —  A.,  seised  of  lands  in  fee,  devised 
them  to  his  wife  for  life^  and  after  her  decease  she  to  give 
the  same  to  whom  she  wished.  The  Court  there  appear 
to  have  held  that  by  that  devise  the  wife  had  but  an  estate 
for  life,  with  an  authority  to  give  the  reversion  to  whom 
she  pleased;  and  then  they  concluded  by  saying,  that 
*'  if  an  express  estate  for  life  had  not  been  appointed  to 
the  wife,  by  the  other  words  an  estate  in  fee  simple  had 
passed;"  that  is,  by  the  words  enabling  her  to  give  the  same 
after  her  decease  to  whom  she  pleased.  So  that,  accord- 
ing to  the  opinion  of  the  Court,  even  without  the  words 
^*  heirs  and  assigns/'  there  would,  but  for  the  express  limi- 
tation to  the  wife  for  life,  have  been  an  estate  in  fee. 
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LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
I  ihink  that  this  case  in  Leonard  bears  the  construction 
which  my  Lord  has  put  upon  it.  The  subsequent  provi*- 
sion  in  the  will  is  not  inconsistent  with  the  devise  in  fee. 
It  gives  the  widow  permission  to  occupy  the  house  during  her 
life,  and  after  her  death  to  dispose  of  it  by  will.  That  she 
had  before  by  the  devise  in  fee.  If  it  had  abridged  any  of 
her  power,  that  might  have  been  evidence  to  shew  that  the 
intention  of  the  testator  was  not  to  give  a  fee.  So,  if  the 
estate  had  been  limited  over  after  giving  the  fee.  As  in 
Ckycke*s  case(^f),  where  William  Chycke,  seised  of  the  fee 
of  a  messuage  in  London,  devised  it  by  these  words,  viz. 
"  Item,  I  give  the^ee  simple  of  my  bigger  house,  in  Soper 
Lane,  to  my  cousin  Alice  Ludlam,  and  after  her  decease  to 
IVilliam  L.  her  sonne  (which  William  was  her  heir  appa- 

(a)  Dyer,  357,  a. 
Z  z  2 
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rent),  and  dies;" — and  the  opinion  of  the  Court  waSi  that 
the  wife  should  only  have  the  estate  for  the  term  of  her 
life,  remainder  to  William  her  son  in  fee. 

In  the  margin  of  the  report  of  that  case,  there  is  a  note 
(well  known  to  be  Chief  Justice  freeman's),  which  is  as 
follows: — ''  A.  seised  of  Blackacre  and  of  a  house,  devises 
all  his  lands  and  tenements  to  C.  in  fee,  and  afterwards,  in 
the  same  will,  he  devises  his  house  called  the  Swan,  now 
in  the  tenure  of  J,  S.,  to  D.  for  ever.  Inter  alia,  it  was 
resolved  that  D.  has  fee  in  the  house.  Chamberlain  v. 
Turner,  4  Car.  1,  K.  B.  Cro.  Car.  129,  a.  WhiHng\  case, 
1 1  Jac.  K.  B. ;  a  devise  to  A.  in  perpetuum  is  a  fee,  but  if 
It  be  limited  after  the  death  of  A.  to  B*  in  fee,  then  A.  has 
only  for  life." 

It  appears  from  this  case  that  if  an  estate,  after  being  first 
limited  in  fee  simple,  is  afterwards  devised  over  to  another, 
there  may  be  aome  doubt  entertained  as  to  whether  the  first 
devisee  takes  a  fee  or  not.  That  would  depend  on  the  words 
in  each  case.  There  is  nothing  of  doubt  here.  Here  is  first 
a  devise  of  a  fee  simple,  and  the  words  that  are  superadded 
are,  that  the  wife  shall  have  permission  to  do  what  she 
could  do  without  that  permission, — first  to  reside  on  the 
premises  for  her  Ufe,  and  afterwards  to  dispose  of  it  at  her 
death. 


Patteson,  J. — ^I  am  entirely  of  the  same  opinion. 
The  cases  that  have  been  cited  only  go  the  extent  of  shew- 
ing that  where  there  is  an  express  devise^br /t/e,  a  power  to 
dispose  of  the  same  property  by  will,  superadded,  will  not  in- 
crease it  into  an  estate  in  fee.  They  go  no  further  than  that. 
Here  an  express  estate  in  fee  is  first  given.  No  doubt  proper 
words  may  cut  down  an  estate  given  in  fee  to  an  estate  for  life. 
There  are  many  cases  of  that  sort  where  such  a  construc- 
tion may  be  put  on  a  will.  One  such  case  occurs  to  xne 
immediately.  Barker  v.  Barker  (a),  which  is  very  well 
known.     In  that  case  there  was  a  devise  to  A.  and  her 


(a)  2  Simons. 
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heirs,  and  if  she  died  leaving  issue,  then  to  such  issue  and 
their  heirs.  She  did  die  leaving  issue,  and  it  was  held  that 
the  husband  of  A.  was  not  tenant  by  the  courtesy,  for  that 
J.  took  as  tenantybr  life  only.  I  find  no  such  words  here. 
There  is  no  devise  over  to  any  body  else,  nor  are  there  any 
express  words  cutting  down  the  devise  in  fee^  but  merely 
an  intention  expressed.  The  words  are,  ''  with  the  inten* 
tion  that  she  may  enjoy  the  same  during  her  life,  and  by 
her  will  dispose  of  the  same  as  she  thinks  proper,"  all  of 
which  she  could  do  as  tenant  in  fee  simple. 
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Coleridge,  J. — I  am  of  the  same  opinion.  I  see  no 
difficulty  in  this  case.  The  devise  is,  in  the  first  instance, 
to  the  wife,  her  heir$  and  assigns.  I  do  not  mean  to  say 
that  if  other  words,  had  followed,  which  shewed  that  it  was 
the  testator's  intention  that  she  should  not  have  so  large  an 
estate,  the  effect  of  the  first  words  might  not  be  limiled. 
But  the  following  words,  in  order  to  have  that  effect, 
ought  to  be  clearly  inconsistent  with  the  supposition  that 
an  estate  in  fee  simple  was  intended  to  pass.  These 
words  fairly  admit  of  a  consistent  interpretation. 


(a)  And  set 
&  Russ.  143. 


Rule  absolute,  (a) 
>  Goodtitle  v.  Otway,  S  Wils.  6;  Wright  v.  Atkyns,  Turner 


Mead  v.  Davison. 

Assumpsit  on   a   policy  of   insurance  on   the   ship  L  A  policy  of 
^^  ^  •  •    >•  i-  1   <.  11  Tk.  ^T        insurance  on  a 

"Crisis,     for  an  average  and  for  a  total  loss.     Plea:  Non  ship^Mostor 

not  lost,"  exe- 
cuted, after  the  ship  is  known  by  all  the  parties  to  be  lost,  in  pursuance  of  a  previous 
agreement  to  insure,  is  valid. 

Where,  b  V  the  rules  of  an  Insurance  Association,  insoranoes  are  to  or>mmence  on  the 
day  on  which  the  ship  is  accepted  bjr  the  committee,  and  to  continue  in  force  for  twelve 
months,  a  ship  accepted  in  February  and  lost  in  June  is  well  insured  by  a  policy  exe- 
cated  3ird  October, 

And  no  objection  to  its  admissibility  in  evidence  arises  upon  the  Stamp  Act,  35 
Geo,  3,  c.  63. 

2.  A  letter  of  attorney  was  given  to  execute  policies  in  conformity  with  the  above 
rules: — Held,  that  the  execution  of  the  above  policy  was  thereby  authorized. 


Mead 

V. 
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1835.  assumpsit.  At  the  trial  before  Lord  Lyndhur$t,  C.  B.,  at  the 
Surrey  spring  assizes,  1834,  it  appeared  that  the  plaintiff 
and  defendant  were  members  of  a  mutual  hisurance  com- 
Davison,  pany,  called  "  The  British  Association/'  whose  affairs  were 
managed  by  a  committee.  The  members  of  the  Association 
undertook  to  insure  their  respective  ships^  subject  to  certain 
rules ;  one  of  which  was,  that  the  insurance  on  each  ship 
should  commence  from  the  day  of  her  being  accepted  by 
the  committee,  and  should  continue  in  force  for  twelve 
months  from  that  time.  Each  member  authorized  the  com- 
mittee, by  power  of  attorney,  to  execute  for  him  policies 
of  insurance,  conformably  to  the  rules  of  the  Association. 
On  the  15th  February,  1829,  **  The  Crisis"  was  accepted 
by  the  committee.  Between  the  5th  and  15th  days  of  June, 
1 8^9,  an  average  loss,  and  subsequently,  a  total  loss  of  the 
ship  occurred.  On  the  21st  October,  1829«  a  policy  of 
insurance  was  subscribed  by  the  committee  in  the  name  of 
the  defendant  and  other  members.  The  policy  was  on  the 
ship  Crisis,  **  lost  or  not  lost,"  beginning  the  adventure  at 
twelve  o'clock  at  noon  of  the  15th  February,  1829j  and  to 
endure  until  twelve  o'clock  at  noon  of  the  15th  of  Febniary, 
1830.  At  the  time  when  the  policy  was  executed,  all  the 
parties  were  aware  that  the  loss  had  taken  place.  It  was 
objected  on  the  part  of  the  defendant,  first,  that  a  part} 
could  not  recover  upon  a  policy  executed  after  the  loss  had 
actually  taken  place,  all  parties  being  then  aware  that  the 
loss  had  occurred;  and  secondly,  that  the  power  of  attorney 
did  not  authorize  the  execution  of  this  policy.  Lord  Lynd- 
hurst  nonsuited  the  plaintiff  upon  the  first  objection,  but 
gave  him  leave  to  move  to  set  that  nonsuit  aside  and  enter 
a  verdict  for  himself.  Platl  having  obtained  a  rule  nisi  to 
set  aside  the  nonsuit  and  for  a  new  trial, 

Thesiger  and  Massy  Dawson  now  shewed  cause. 
There  are  two  questions  for  the  decision  of  the  Court: 
first,  whether  the  plaintiff  is  entitled  to  recover  upon  a 
policy  of  insurance  subscribed  after  the  loss  had  actually 
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Occurred,  all  parties  being  aware  of  that  fact;  aod  secondly,'       1635. 
\('hether  the  letter  of  attorney  authorized  the  agent  to  exe^ 
cute  this  policy  for  his  principal,  after  he,  the  agent,  was 
apprized  that  the  loss  had  occurred. 

I.  The  plaintiff  may  rely  on  the  words  **  lost  or  not  lost,"  First  point: 
which  are  introduced  into  the  policy,  but  those  words  are  j^fJJ.j^„^j^,.. 
adapted  only  to  meet  the  case  of  a  loss,  of  which  the  parties  l«^R;e  of  loss. 
were  in  ignorance^  occurring  before  the  execution  of  the 
policy.  In  The  Earl  of  March  v.  Figot  (a),  in  which  the 
assured  was  allowed  to  recover  on  a  policy  containing 
similar  words,  executed  after  a  loss,  but  at  a  time  when 
neither  party  was  aware  of  that  fact,  it  was  said  (6)  that  if 
those  words  had  been  omitted  in  a  ship-policy,  and  the  ship 
was  lost  at  the  time  when  the  insurance  was  effected,  it  would 
have  been  void.  A  policy  of  insurance  is  a  contract  of 
indemfiityj  and  cannot  therefore  apply  to  circumstauees 
where  the  loss  has  occurred,  and  is  known  to  have  taken 
place,  previously  to  the  inception  of  the  contract.  To  per- 
mit this  policy  of  insurance  to  be  given  in  evidence,  would 
be  a  direct  contravention  of  the  policy  of  the  Stamp  Act, 
35  Geo.  3,  c.  63.  From  sections  1 1  and  14  of  that  statute, 
k  is  apparent  that  it  was  the  intention  of  the  legislature 
that  a  policy  of  insurance  should  be  subscribed  and  stamped 
at  the  time  when  the  contract  of  insurance  is  entered  into. 
In  Roderick  v.  Hovil(c)  it  was  held,  that  although  a  policy 
of  insurance  produced  at  the  trial  of  an  action  had  a  suffi- 
cient stamp,  evidence  might  be  received  to  shew  that  it 
had  no  such  stamp  when  it  was  effected ;  in  which  case  it 
was  a  mere  nullity,  though  stamped  afterwards  by  order  of 
the  commissioners  of  stamps;  for  that  this  was  forbidden  by 
35  Geo.  3,  c.  63,  and  not  authorized  by  37  Geo.  3,  c.  136. 
It  may  be  contended  that  the  acceptance  of  the  ship  in 
February  was  sufficient  to  constitute  a  contract  of  insurance. 
The  acceptance  by  the  committee  can  have  no  greater  effect 
than  the  '*  slip"  which  is  usually  signed  by  underwriters  pre* 

(fl)  5  Burr.  2802.  (c)  3  Campbi  103. 

(b)  By  Lee  arguendo. 
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Second  point: 
Power  of  aU 
torne^* 
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▼iously  to  the  making  of  a  policy,  and  which  contains  the 
terms  of  the  contract  In  Warwick  v.  Slade  (a)  Lord 
EUenboraugh  said,  that  until  the  stamped  policy  was  signed 
by  the  underwriters,  no  binding  contract  was  entered  into, 
and  that  the  revenue  laws  forbad  him  to  look  at  what  is 
called  the  slip.  If  the  mere  naming  of  the  vessel  by  the 
assured,  and  the  acceptance  of  the  vessel  by  a  committee 
(as  in  the  present  case),  be  held  sufficient,  parties  will  never 
in  future  execute  a  stamped  policy,  and  thus  the  revenue 
will  be  defrauded  and  the  policy  of  the  law  frustrated. 

11.  The  power  of  attorney  merely  authorized  the  party 
to  insure  against  contingent  losses,  not  to  enter  into  a  con- 
tract of  insurance  where  the  loss  had  actually  happened* 


Plattf  in  support  of  the  rule. 

First  point.  I.  The  insurance  is,  by  the  rules  of  this  Association,  to 

commence  from  the  day  of  acceptance*  The  ship  was  ac- 
cepted in  February,  1829>  but  the  mete  form  of  executing  a 
policy  of  insurance  was  not  then  completed.  The  policy  was 
executed  after  the  loss ;  but  a  policy  may  be  available  notwith- 
standing  that  it  has  a  retrospective  operation.  If  this  were 
a  wagering  policy,  it  might  be  objected  to;  but  the  words,, 
**  lost  or  not  lost,"  provide  for  the  case  of  the  vessel's  being 
lost  at  the  time  when  the  contract  is  entered  into.  [Lord 
Denman,  C.J.  Do  they  not  rather  provide  for  the  eveat  of  a 
loss  not  known  to  the  parties  at  the  time  of  insurance  ?] 
Whether  the  vessel  is  lost  or  not,  is  not  of  the  essence  of  a 
contract  of  insurance.  It  is  contended  that  this  is  in  con- 
travention of  the  Stamp  Act  All  that  the  act  requires, 
and  all  that  the  legislature  intended,  was,  that  a  policy  of 
insurance  should  be  stamped  previously  to  its  execution, 
Roderick  v.  Hovil  only  decided  that  a  policy  of  insurance 
could  not  be  stamped  after  it  was  executed,  it  does  not 
bear  upon  the  point  in  this  case. 

Second  point.  !!•  The  power  of  attorney  enabled  the  agents  to  execute 
policies;  and  their  authority  was  subject  to  no  restrictions 

(d)  3  Campb.  127. 


EASTER  TERM,  V  WILL.  IV.  706 

beyond  those  imposed  by  the  rules  of  the  Association.     If         i835. 
knowledge  of  the  loss  be  no  objection  to  the  policy,  assuming 
it  to  be  duly  executed  in  other  respects,  so  neither  is  it  an 
objection  to  the  execution  of  that  policy  by  the  agent. 

Cur.  adv.  vult. 

Lord  Denman,  C  J.,  in  the  course  of  the  term,  delivered 
the  judgment  of  the  Court  as  follows : 

This  was  an  action  on  a  policy  of  insurance  on  the  plain- 
tiff's ship.  He  and  the  defendant  were  members  of  an 
association  for  mutual  insurance.  The  ship  was  accepted 
in  February,  1829»  when  the  premium  was  paid,  and  the 
insurance  was  to  take  effect  for  twelve  months  from  that 
date.  The  policy  was  formally  executed  in  October, 
1820,  and  that  not  by  the  defendant  himself,  but  under  a 
power  of  attorney,  and  according  to  the  rules  of  the  so- 
ciety; and  the  ship  was  in  fact  lost,  and  known  by  all  par- 
ties to  be  so  before  execution  of  the  policy.  On  these 
facts  being  proved.  Lord  Lyndhurst  directed  a  nonsuit; 
on  a  rule  for  setting  aside  which  and  entering  a  verdict 
for  the  plaintiff,  the  case  has  been  fully  argued  before  us. 

The  material  question  in  this  case  was,  whether  an  as- 
sured can  recover  on  a  policy  executed  after  the  loss  has 
occurred  and  become  known  to  both  parties.  Now  the 
case  of  Lord  March  v.  Pigott  referred  to  in  the  argument, 
is  a  decided  authority  in  principle  in  favour  of  the  right  to 
recover,  if  the  loss  was  known  to  neither  party  at  the  time 
of  effecting  the  policy.  According  to  the  same  case,  and 
indeed  on  the  plainest  general  principle,  if  the  loss  were 
known  to  the  assured  only,  the  policy  would  be  void.  But 
no  case  has  determined  that  an  underwriter  who  chooses  to 
effect  a  policy,  with  full  knowledge  that  the  loss  has  actu- 
ally happened,  may  not  be  bound  by  it  This  conduct 
might  indeed  appear  extraordinary,  if  it  were  not  clear  that 
he  had  a  good  legal  consideration  for  entering  into  the  con- 
tract, viz.  the  payment  of  the  premium,  which  may  be  re- 
garded as  a  price  actually  given  and  received  for  the  under- 
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1835.  writer's  indemnity  against  the  contingency  that  has  arisen. 
There  is  considerable  analogy  between  this  case  and  Paine 
V.  Metier {a)t  decided  in  1801  by  Lord  Etdoftj  who  held 
the  purchaser  bound  to  perform  his  contract,  though  the 
house  was  burnt  before  the  time  appointed  for  conveying 
it.  "  As  to  the  mere  effect  of  accident/'  said  his  lordship, 
^'  no  solid  objection  can  be  founded  upon  that  simply ;  for 
if  the  party,  by  the  contract,  has  become  in  equity  the 
owner  of  the  premises,  they  are  his  to  all  intents  and  pur- 
po8es.'*(6)  He  also  said^  (adverting  to  the  case  of  annuities, 
where  the  purchasers  have  been  compelled  to  pay  the  pur- 
chase money,  though  the  grantor  died  before  he  had  made  a 
single  payment,)  "  the  party  has  the  thing  he  bought,  though 
ffio  payment  may  have  been  made;  for  he  bought  subject  to 
contingency."  So  in  the  present  case  the  plaintiff  bought 
and  paid  for  the  underwriter's  promise  to  indemnify,  (c)  If 
his  ship  had  arrived,  the  underwriter  would  have  kept  the 
whole  premium.  Though  she  has  perished,  he  cannot  be 
relieved  from  his  agreement.  Equity  would  have  compelled 
him  to  execute  the  formal  policy  whenever  tendered  to  liim. 
In  voluntarily  executing  he  has  only  performed  a  manifest 
duty,  and  cannot  now  retract  the  obligation. 

The  case  of  Jeffreys  v.  Legendre,  cited  from  Shower's 
Reports,  (and  reported,  for  the  judgment  only,  in  Lord 
Holt's  Rep.  465,)  seems  inapplicable,  as  it  only  proves 
that  a  vessel  saiU  with  convoy,  if  she  departs  with  convoy 
and  is  accidentally  separated  by  stress  of  weather.  B/fde- 
rick  V.  Html  and  Warwick  v.  Slade  have  no  bearing  on  the 
present  question.  In  the  former,  it  was  established  that  a 
policy  executed  without  a  stamp  is  void,  though  stamped 
before  the  trial ;  in  the  latter,  that  a  broker  canuot  recover 
premiums  paid  for  insurances  effected  after  bis  authority  to 
insure  had  been  revoked.  Here,  the  stamps  were  correct, 
and  the  authority  was  never  revoked. 

(a)  6  Ves.  349.    And  see  the  gison  &  Rawle,  11. 

cases  collected,  Mann.  Dig.  189,  (c)  Vide  Pothier,  Traite  de  Coi>- 

l^d  edit.  stitution  de  Rente,  No.  218. 

(6)  Vide  Foster  v.  Foust,  2  Ser- 
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The  defect  of  stamps  was  urged  as  a  preliminary  objec-         1835. 
•tion,  but  it  is  answered  by  the  foregoing  observation. 

Another  preliminary  objection  was  founded  on  the  excs 
cution  of  the  policy  under  a  power  of  attorney  supposed 
not  to  warrant  the  execution  of  such  a  policy  as  this.  Upon 
reference  however  to  the  instrument,  we  are  of  opinion 
that  it  did  authorize  the  agent  to  execute  a  policy  granted, 
as  this  was»  upon  the  usual  terms  of  the  Association. 

Rule  absolute. 


Neck  v.  Humphrey  and  another,  SheriiFof  Middlesex. 

OASE  for  an  escape,  with  a  second  count  for  not  taking.  A  retum  of 

At  the  trial  before  Lord  Denman,  C.  J.,  the  plaintiff  proved  ^^^^^J^^ 

that  a.  capias  ad  respondendum  had  issued  to  the  defendant,  together  with 

in  an  action  by  Neck  against  Burton  and  others ;  that  the  t^e  sherifTs 

sheriff  bad  returned  cepi  corpus  et  paratum  habeo ;  and  that  **®^^*  ^^*' 

.  .      there  was  no 

inquiry  bad  been  made  at  the  sheriff's  office  for  the  bail-  bail-bond,  is 

bond,  in  order  to  take  an  assignment  of  it,  but  that  ati  evidence  of  an 

'  o  '  ^  escape. 

officer  there  bad  denied  that  there  was  any  such  bail-bond 

in  the  office.     Piatt,  for  the  defendant,  objected  that  there 

was  no  evidence  of  an  escape.     Lord  Denman  refused  to 

stop  the  cause,  but  gave  the  defendant  leave  to  move  to 

enter  a  nonsuit  in  case  a  verdict  should  be  found  for  the 

plaintiff.    The  jury  found  for  the  plaintiff,  damages  405. ; 

.  and  Piatt ^  in  the  following  term,  obtained  a  rule  nisi  for  a 

nonsuit. 

Massy  Dawson  now  shewed  cause. 

Platty'm  support  of  his  rule,  llie  plaintiff  put  in  the 
sheriff's  return  of  cepi  corpus  et  paratum  habeo.  The 
retum  of  paratum  habeo  is  a  direct  contradiction  of  the 
supposition  that  there  had  been  an  escape.  The  return 
means,  legally,  that  the  sheriff  has  taken  the  defendant,  and 
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1835.  that  he  has  him  in  custody,  and  is  ready  to  product  him. 
ILitiledale,  J.  Does  not  cepi  corpus  et  paratum  habeo 
mean  that  the  sheriiF  has  taken  the  defendant,  and  that  he 
is  at  large  upon  bailf  He  ought  to  return  the  defendant  in 
custodtft  if  that  be  the  fact.  I  have  always  understood  that 
this  return  implies  that  the  defendant  is  at  largeJ]  Qu&- 
cunque  vi&  dat&,  the  return  negatives  a  permissive  escape. 
It  implies  either  that  the  defendant  is  in  custody  ready  to  be 
produced,  or  that  he  is  out  upon  bail.  [Coleridge,  J. 
Would  that  return  be  evidence  of  a  bail-bond  taken?]  If 
the  plaintiff  puts  it  in  as  evidence  of  a  caption,  in  an  action 
against  the  sheriff  for  an  escape,  the  whole  return  must  be 
taken  together,  and  therefore  the  latter  part  will  be  evidence 
for  the  sheriff.  [Patteson,  J.  It  does  not  necessarily  fol- 
low, when  the  sheriff  returns  cepi  corpus  et  paratum  habeo, 
that  he  has  taken  a  bail-bond*  He  may  have  allowed  the 
defendant  to  be  at  large,  intending  to  put  in  bail,  when 
required,  if  he  can  do  so.]  The  return  implies,  at  all 
events,  that  the  sheriff  has  control  over  the  body  of  die 
defendant.  If  the  sheriff  had  returned  falsely  cepi  corpus 
et  paratum  habeo,  or  if  he  had  refused  to  assign  the  bail- 
bond,  an  action  for  a  false  return  or  for  refusing  to  assign 
the  bail-bond,  would  have  lain ;  but  on  the  face  of  this 
return  it  cannot  be  said  that  there  was  evidence  of  an 
escape. 

Lord  Denman»  C.  J. — At  the  trial,  when  Mr.  Piatt 
applied  for  a  nonsuit,  there  was  some  evidence  of  an 
escape.  The  sheriff  had  returned  cepi  corpus,  and  a  wit- 
ness had  proved  that  there  was  no  bail-bond  in  the  office. 

LiTTLEDALE,  J. — I  also  think  that  there  vtvls  evidence 
for  the  jury  in  support  of  the  count  for  an  escape. 

Patteson,  J.,  and  Coleridge,  J.,  concurred. 

Rule  discharged. 
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18S5. 

In  the  matter  of  Clarke. 

JMLR.  CLARKE  had  given  a  notice,  in  pursuance  of  Reg.  Where  in  a 
T.  31  Geo.  3,  r.  3,  of  an  intention  to  apply  in  Trin.  term  to  "h^^'^om-^''"  *' 
be  admitted  an  attorney  of  this  Court.     In  that  part  of  the  mencemeot  of 
notice  which  professed  to  state  the  name  of  the  attorney  to  ^  *j|^g  inten- 
whom  Mr.  Clarke  bad  been  articled,  the  name  of  another  *»«"  ^^^'  ^ 
person  (with  whom  he  resided)  had  been  inserted  by  mis-  be  admitted 
take.     Upon  an  affidavit  stating  these  facts,  ^  b"X^  ^^ 

name  of  ano- 
W.  J.  Alexander  now  applied   to  amend   the   notice.  J^*;^'!"^^*^ 
The  alteration  which  it  is  proposed  to  make  in  this  notice,  h^  mistake  in 
is  the  substitution  of  the  name  of  the  real  master  for  that  of  ^^^  ^f  ^^e 
the  person  whose  name,  through  a  mere  mistake,  now  ap-  person  with 
pears  as  such.     The  rule  requires  that  the  notice  shall  be  served  his  ai^ 
posted  up  during  one  whole  term  immediately  preceding  jjcles,— the 
the   term  in  which    the   party   applies  to   be    admitted,  an  application 
Therefore  unless  the  Court  sanction  the  proposed  altera*  ["^m  allowed 
tiun,  Mr.  Clarke  cannot  apply  to  be  admitted  until  after  the  notice  to 

hs  stmcnd^u 

the  long  vacation.     If  the  Court  make  it  a  condition  that  ^„  ^r^^j.  (^at 

Mr.  Clarke  shall  not  apply  to  be  admitted  until  the  last  A  might  be 
-  rw^  .  ,  .  i.    t  !•       •  Bdraitted  on 

day  of  Tnn.  term,  the  object  of  the  present  application,  and  the  last  day  of 

that  also  of  the  rule  of  court,  will  be  gained.    [Coleridge,  J.  "^""^^^  ^^^' 

There  is  a  case  of  Ex  parte  Lambert  (a),  in  which  a  notice 

of  application  to  be  admitted  one  of  the  attorneys  of  the 

Court  of  C.  P.,  having  been  by  mistake  left  at  the  cham* 

hers  of  one  of  the  judges  of  the  Court  of  K.  B.,  instead  of 

those  of  the  lord  chief  justice,  the  Court  allowed  the  party 

to  be  admitted,  on  an  affidavit  disclosing  the  fact.] 

Lord  Denman,  C.  J. — In  a  note  book  of  Mr.  Le  Blanc 
there  is  this  note  : — *'  Attorney's  admission.  In  one  case 
the  party  had  omitted  to  insert  the  place  of  abode  of  the 
attorney  with  whom  he  served.    This  was  stuck  up  before 

(a)  3  Moore  &  Payne,  269. 
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1835.  Easter  term;  and  Nolan  moved,  in  £aster  term,  that  it 
might  be  altered  and  the  party  admitted.  The  Court 
allowed  it  to  be  done ;  but  said  that  he  must  be  admitted 
the  last  day  of  Trinity  term.  Ex  parte  Jones,  Easter  term, 
18 19/'  That  appears  to  be  a  case  in  point.  Mr.  Clarke 
may  be  admitted  on  the  last  day  of  Trinity  term. 

Patteson,  J. — The  rule  had  better  be  to  amend  the 

notice,  (a) 

Rule  accordingly. 

(a)  This  is  stated  to  have  been  the  form  of  the  motion  as  made  bj 
Alexander;  tedquere. 


Kitchener  and  others.  Assignees  8cc.  of  H.  Dean,  a 
Bankrupt,  v.  Power. 

by  assignees  of  ^  ROVER  for  bacon.    The  first  count  alleged  a  possession 

a  bankrupt,      \^y  Dean  before,  and  a  conversion  by  the  defendant    after, 

which  the  "^ 

bankrupt  him-  the  bankruptcy.     The  second  count  stated  a  possession  by 

have°i]^n-      '*'®  plaintiffs  as  assignees,  after  the  bankruptcy,  and  a  sub- 

tained,  if  no     sequent  conversion.    Plea:  not  guilty.    At  the  trial  before 

had  occumd    ^^^  Denman,  C.  J.,  at  the  sittings  in  London,  after  Hilary 

the  deposi-       term,   1854,  it  appeared  that  the  action  was  brought  to 

tions  taken 

before  the        recover  the  value  of  fifty  bales  of  bacon,  purchased  of  the 

commissioners  bankrupt  by  the  defendant  for  cash,   which  the  defend- 

are  conclusive  r       ^  ^  » 

evidence  of  the  ant  refused  to  pay,  on  the  ground  that  he  was  entided  to 

altho'^h  at'      ^^^  ^^  ^^  against  certain  running  acceptances  of  the  bank«* 

the  time  of  the  rupt,  w*hich  he  then  held ;  and  the  questions  intended  to 

the  cause  of     be  raised  in  the  cause  were,  whether  the  defendant  had  not 

action  may  purchased  the  goods  professedly  for  cash  (6),  but  with  an 
not  nave  i)een 

^^A^^d^li  (6)  Vide  Ltchmere  v.  Haakim,      EMt,130,138;  PeeUv.Nartkcoie, 

question  whe-    ^  ^P-  N.  P.  C.  696;    Bland  v.      7  Taunt.  479;   FUni,  Exparie,  I 
ther  the  ac-       Kairj  1  East,  375;  Tt^lorv,  Okey,      Swanst  30. 
tion  is  of  such  is  Ves.  180;  Fair  v.  M'lver,  16 
a  nature,  must 

be  decided  by  a  reference  to  the^c^s  of  the  case,  (which  the  judge  may  collect  from 
the  opening  of  the  plaintiff's  counsel,)  and  not  from  a  strict  reference  to  cause  of  action 
kppea,nng  on  the  record. 

Therefore,  where  in  trover  by  assignees  the  conversion  was  laid  after  the  bankruptcy, 
it  was  held  that  the  plaintiffs  were  not  precluded  by  the  form  of  the  record  from  having 
the  depositions  admitted  as  conclusive  evidence. 
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intention  not  to  pay  cash^  but  to  set  off  the  amount  against 
the  acceptances,  and  whether,  if  so,  the  plaintiffs  were  not 
entitled  to  disaffirm  the  contract  as  tainted  with  fraud,  and 
consequently  to  maintain  trover  for  the  value  of  the  goods. 
Notice  of  an  intention  to  dispute  the  act  of  bankruptcy  and 
petitioning  creditor's  debt  had  been  given  by  the  defend- 
ant (a),  and  the  plaintiffs  offered  to  put  in  the  depositions 
taken  before  the  comniissioners  as  conclusive  evidence  of 
these  facts.  It  was  objected  by  the  defendant  that  this  was 
not  an  action  which  the  bankrupt  himself  could  have  sus*' 
tained,  so  as  to  bring  the  case  within  the  9^d  section  (6)  of 
the  Bankrupt  Act(c),  and  that  therefore  tlie  depositions 
could  not  be  read.  The  learned  Chief  Justice  was  how- 
ever of  opinion^  that  if  the  assignees  were  entitled  to  dis- 
affirm the  contract,  the  bankrupt  himself,  had  no  bank*- 
ruptcy  intervened,  would  have  been  equally  entitled  to  do 
so,  and  that  therefore  the  depositions  ought,  according  to 
the  9^d  section  of  the  act,  to  be  received.  The  deposi- 
tions were  accordingly  put  in  and  read,  and  the  case  pro- 
ceeded upon  the  merits,  no  other  evidence  of  the  act  of 
bankruptcy  or  petitioning  creditor's  debt  having  been  given. 
It  was  subsequently  objected  by  the  defendant's  counsel, 
that  as  upon  the  record  no  cause  of  action  in  the  bankrupt 
appeared, — the  conversion  being  in  both  counts  laid  sub- 
sequently to  the  bankruptcy, — it  could  not  be  said  that  the 
action  was  brought  for  any  demand  for  which  the  bankrupt 
might  have  sued,  and  that  consequently  there  was  no  legal  evi- 
dence of  an  act  of  bankruptcy  or  petitioning  creditor*s  debt. 
The  plaintiff's  counsel  answered,  that  in  the  first  count  a 
cause  of  action  in  the  bankrupt  appeared,  for  that  a  po»- 
session  by  him  was  there  alleged,  and  that  the  allegation  of 
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KlTCHENEIl 

v. 

POWEIU 


(a)  If  this  case  had  not  been 
held  to  be  within  the  ninety 
second  section,  which  renders  the 
depositions  conclusive  in  certain 
cases,  (whether  notice  to  dispute 
has  been  given  or  not,)  the  effect 


of  the  notice  would  have  been  to 
relieve  the  defendant  from  the 
operation  of  the  ninetieth  section. 

(b)  Which  see  pote,  716. 

(r)  6Geo.4,  c.  16.  > 
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a  conversion  was  so  made,  that  the  count  might  be  sup- 
ported by  proof  of  a  conversion  before  the  bankruptcy. 
The  learned  Chief  Justice  was  however  of  a  contrary  opi* 
nion,  and  called  upon  the  plaintiffs  to  prove  by  witnesses 
an  act  of  bankruptcy  and  a  petitioning  creditor's  debt. 
The  plaintiffs  failed  to  prove  an  act  of  bankruptcy,  and 
Lord  Denman,  upon  the  authority  of  Janes  v*  jPor/(a), 
directed  a  nonsuit.  In  the  following  term  Sir  James  Scar" 
lett  obtained  a  rule  to  set  aside  the  nonsuit,  and  for  a  new 
trial;  against  which,  in  last  Hilaiy  term. 


Pollock,  A.  G.,  shewed  cause.  The  question  turns  upon 
the  statement  of  the  cause  of  action  upon  the  record.  The 
second  count  may  be  left  entirely  out  of  considerationy  as 
that  count  is  founded  altogether  on  a  supposed  tide  in  the 
assignees.  Then  what  is  the  cause  of  action  which  appears 
in  the  ^rst  count  ?  That  count  states  in  effect  this—* 
**  These  goods  were  the  bankrupt's.  You  hwe,' since  the 
bankruptcfff  converted  them  to  your  own  use."  How 
can  it  be  said  that  this  conversion  ever  gave  a  right  of 
action  to  the  bankrupt?  [Littledale,  J.  Is.  the  question 
limited  thus  by  the  form  of  the  declaration  i  It  is  a  ques- 
tion whether  you  might  not,  under  such  a  count  as  this, 
prove  a  conversion  in  the  time  of  the  bankrupt.]  It  is 
submitted  that  under  this  count  assignees  can  have  no  right 
to  prove  a  conversion  before  the  bankruptc7.  A  count 
might  easily  be  added  to  meet  such  a  state  of  facta.  But 
further,  there  was  in  fact  no  conversion  before  the  bank> 
ruptcy.  This  was  an  action  brought  to  recover  the  value 
of  goods  delivered  upon  a  contract,  in  consequence  of  a 
supposed  right  to  repudiate  the  contract,  on.  the  ground  of 
the  non«perform^ce  by  the  vendee  of  his  part  of  the  con- 
tract To  entitle  the  bankrupt  or  bis  assignees  to  maintain 
trover,  a  distinct  repudiation  of  the  contract  and  a  distinct 
demand  of  the  goods  was  necessary.  No  evidence  of  such 
repudiation  by  the  bankrupt  was  given,  and  therefore  there 

(a)  Mood.  &  Malk.  196. 
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ivas  DO  evidence  of  a  conversion  before  the  bankruptcy. 
So  that  whether  the  question  be  taken  strictly  upon  the 
form  of  the  pleadings  or  upon  the  facts,  the  defendant  is 
in  either  case  entitled  to  the  nonsuit.  Smith,  assignee  Sfc. 
V.  Woodwardia),  maybe  relied  on  contri;  but  that  was  the 
case  of  a  deposit  merely  by  the  bankrupt,  and  not  a  case  of 
contract,  as  here.  There  the  goods  were  delivered  to  be 
re^tiriie^  whenever  the  bankrupt  wanted  them  back ;  here^ 
they  were  delivered  to  be  paid  for.  The  repudiation  of 
the  contract  is  the  basis  of  the  action^,  and  that  took  place 
subsequently  to  the  bankruptcy,  if  at  all. 
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Fol/eit,  S.  6.  and  Crowder,  contrd.  The  ground  of  the 
nonsuit  was  this, — that  inasmuch  as  in  both  counts  of  the 
declaration  the  conversion  was  laid  since  the  bankruptcy, 
therefore  the  evidence  was  not  admissible.  Thefocts  which 
have  been  referred  to  cannot  be  considered,  because  the 
plaintiffs*  case  was  not  closed  at  the  time  when  the  non- 
suit took  place.  The  action  was  brought  on  the  ground 
of  a  fraud.  The  plaintiffs  wish  that  question  to  go  to  the 
jury.  With  reference  Co  the  92d  section,  the  question  is, 
whether  the  right  of  action  arising  out  of  the  state  offocts, 
is  altered  by  the  bankruptcy.  If  upon  the  state  of  facts, 
apart  from  the  fact  of  the  bankruptcy,  the  bankrupt  might 
bave  sustained  an  action,  then  the  case  is  within  the  9^d 
•section,  otherwise  not.  The  question  is  not  whether 
upon  the  form  of  the  record  the  bankrupt  could  have  re- 
covered, for  in  no  case  could  the  bankrupt  recover  consist- 
ently with  the  ybrm  of  the  record  in  an  action  by  assignees. 
According  to  the  principle  contended  for  by  the  defendant, 
an  action  brought  by  assignees  to  recover  the  price  of  goods 
flold  by  the  bankrupt,  upon  a  rredit  unexpired  at  the  time 
of  the  bankruptcy,  would  not  be  within  the  section ;  yet  it 
cannot  admit  of  a  doubt,  that  in  such  a  case  the  depositions 
taken  before  the  commissioners  would  be  evidence.     The 
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(a)  4  Carr.  &  Payae,  541. 
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1833.  object  of  the  legislature  in  enacting  the  g2d  section  wa«i  that 
assignees  should  not  be  vexatiously  put  to  prove  all  the 
steps  of  the  bankruptcy,  where  the  bankruptcy  forms 
no  part  of  the  ground  of  action;  but  that  where  the  bank- 
ruptcy does  form  part  of  the  ground  of  action^  they  should 
be  liable  to  be  called  upon  to  prove  the  bankruptcy  by 
direct  evidence.  This  appears  clearly  from  the  act  itself; 
but  the  principle  which  is  now  contended  for  by  the  plain- 
tiffs, is  expressly  supported  by  the'  authority  of  Patteson,  J. 
in  Smkh  v.  WoodtBard{a\  and  of  the  Court  of  Exchequer 
in  Fox  v.  Mahoney  (A).  The  latter  case  is,  to  the  very  letter, 
in  point.  It  was  there  decided  that  the  depositions  are  con- 
clusive evidence  under  the  QSd  section,  where  the  bankrupt 
might  have  sued,  if  no  bankruptcy  had  intervened,  though 
the  cofitersioB,  which  gave  the  right  of  action,  took  place 
qfier  the  act  of  bankruptcy.  In  the  report  of  that  case, 
the  form  of  the  declaration  is  not  given,  but  there  can  be 
no  doubt,  upon  looking  at  the  whole  report,  that  the 
conversion  was  laid  after  the  bankruptcy.  [Lord  i>eii- 
many  C.J.  In  the  case  of  Jones  \.Fort{c),  upon  which 
I  acted  at  the  trial,  the  words  of  the  clause  appear  to  have 
been  construed  by  a  strict  reference  to  the  cause  of  action 
as  stated  on  the  record*  In  the  other  cases,  it  does  not 
appear  what  was  the  form  of  the  records  From  the  plain- 
tiffs' opening  in  this  case,  I  was  satisfied  that  there  was  no 
case  of  fraud,  but  that  periiaps  is  not  to  the  point  now. 
One  objection  which  occurs  to  me,  to  construing  the  words 
of  the  seciion  by  a  reference  to  the  state  of  facts,  arises  out 
of  the  difficulty  in  deciding  before  the  case  is  completed, 
whether  it  is  one  in  which  the  bankrupt  might,  but  for  the 
bankruptcy,  have  maintained  the  action.  Must  the  judge 
decide  .this  question  upon  the  opening  of  the  plaintiff's 
case,  or  after  his  case  has  been  completed?  or  must  the 
question  be  distinctly  left  to  the  jury  ?] 

Cur.  adv.  vu/t, 

(a)  Supr^  713.  (c)  Moody  &  Malk.  t96. 

(6)  2  Ciompt.  &  Jerv.  355. 
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In  this  term  the  judgment  of  the  Court  was  delivered  by 
Lord  Denman,  C,  J.,  as  follows : — 

This  was  an  action  of  trover  to  recover  the  value  of 
certain  quantities  of  bacon.  The  conversion  was  laid 
after  the  bankruptcy.  Notice  had  been  given  of  dis- 
puting the  petitioning  creditor's  debt  and  act  of  bank- 
ruptcy; to  prove  which  the  depositions  before  the  com- 
missioners were  tendered  (/z).  I  rejected  this  mode  of 
proof|  and  the  plaintiffs  were  nonsuited.  Upon  a  motion 
to  set  aside  this  nonsuit,  the  only  question  was,  whether, 
under  the  following  circumstances,  such  rejection  was 
proper. 

The  case  for  the  plaintiffs  was  that  the  defendant, — as- 
sumed to  be  a  creditor  of  the  bankrupt,  and  knowing  him 
to  be  in  insolvent  circumstances, — had  fraudulently  con- 
tracted for  the  goods,  and  obtained  them  upon  the  express 
terms  of  paying  for  them  in  cash,  but.with  the  intention  of 
setting  off  the  price  against  bis  own  demand.  And  it 
was  urged  that  this  being  a  fraud  on  the  bankrupt,  and 
no  contract,  he  might,  but  for  his  bankruptcy,  have  main- 
tained an  action  to  recover  them  back  (6).  On  the  part  of 
the  defendant  it  was  alleged,  that  as  the  only  conversions  in 
the  declaration  were  laid  to  have  taken  place  after  the  bank- 
ruptcy, this  upon  the  face  of  the  record  appeared  not  to  be 
an  action  which  the  bankrupt  could  have  maintained. 

It  is  unnecessary  to  determine  whether  the  plaintiffs 
would  ultimately  have  made  out  a  case  entitling  them  to 
judgment  against  the  defendant;  for  it  is  enough  to  say 
that  they  had  a  right  to  present  it  to  the  consideration  of 
the  jury.  The  question  therefore  turns  upon  the  construc- 
tion of  the  92d  section  of  the  6  Geo.  4,  c.  l6,  and  as  this 
is  a  point  of  very  general  application,  and  the  authorities 


715 


1835. 


(a)  If  the  notice  bad  had  any 
operation,  it  would  have  been  un- 
der th^  90th  section,  under  which 
the  depositions  would  hare  been 
inadmissible  in  evidence. 


(b)  Viz. — an  action  of  detinue, 
or  of  replevin  in  the  detinet,ybr 
the  goods,  or  an  action  of  trover, 
for  the  value. 
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1835.        appeared  to  conflict,  we  thought  it  right  to  look  carefellj 

into  them  before  we  pronounced  our  judgment. 

'Kitchen  ER         •*      o 

9.  The  words  of  the  section,  after  stating  the  circumstances 

Power.  junder  which  it  is  to  apply  at  all,  are  these: — "  The  depo- 
sitions, &c.  shall  be  conclusive  evidence  of  the  matters 
therein  respectively  contained  in  all  actions  at  law  or  suits 
in  equity,  brought  by  the  assigneesybr  any  debt  or  demand 
for  which  the  bankrupt  might  have  sustained  any  action  or 
euitr 

It  would  perhaps  have  rendered  the  intention  of  the 
legislature  more  obvious,  if,  immediately  after  the  V90td 
"  bankrupt,'*  the  words — if  no  bankruptcy  had  intervened — 
•had  been  inserted. 

Two  modes  of  construing  the  latter  words  of  the  section 
•were  suggested :  the  first,  by  a  strict  reference  to  the  cause 
of  action  as  stated  on  the  record,  which  appears  to  hMve 
been  the  principle  -applied  by  Lord  Tenterden  in  JoneSy 
assignee  of  Wildj  v.  Fort  {a) — a  case  recognized  by  him  in 
Gibson  v.  Oldfieldib);  and  the  latter^  by  a  reference  to  tlie 
facts  of  the  case,  as  contended  for  on  the  part  of  the  assig- 
nees, which  appears  to  hav«  been  the  principle  acted  upon 
in  Smith,  assignee  of  Parker,  v.  H^oodward  (c),  and  Fox, 
assignee  of  Suwercropp,  v.  Mahony  (d). 

The  nonsuit  in  the  present  case  proceeded  upon  the 
adoption  of  the  former  mode ;  and  this  has  apparently  the 
advantage  of  great  simplicity  in  its  application.  Taking 
the  record  to  state  all  those  circumstances  which  are 
necessary  conditions  to  the  maintenance  of  the  action,  it 
would  seem  very  desirable  to  be  able  to  determine  the  ad- 
missibility of  a  particular  mode  of  proof  by  reference  to  so 
unambiguous  and  fixed  a  criterion^  especially  with  regard 
to  facts  usually  proved  at  the  commencement  of  the  trial, 
and  before  the  general  facts  of  the  case  have  been  gone 
into. 

(a)  Mood.  &  Malk.  196 ;  supra,  (c)  4  Carr.  &  Payne,  641. 

7 14.  (d)  9  Crompt.  &  Jenr.  325,  and 

(h)  4  Carr.  &  Payne,  313.  2  Tyrwh.  285. 
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But  upou  consideration  we  are  of  opioiou  that  there  is  a 
fallacy  in  the  application  of  tbia  test;  for,  although  the 
record  must  be  taken  to  contain  a  statement  of  all  circum- 
stances formally  necessary  for  the  maintenance  of  the  issue 
by  the  plaintiffs,  the  question  is  not  whether  the  same  issue 
in  form  could  hav0  been  sustained,  merely  substituting  the 
bankrupt's  name  as  plaintiff  for  that  of  his  assignee ;  but 
whether  the  bankrupt,  if  no  bankruptcy  had  occurred, 
could  have  maintained  any  action  or  suit  for  the  recovery  of 
the  same  debt  or  demand.  A  reference  to  the  record  can- 
not answer  this  latter  question :  a  conversion,  for  example, 
must  be  alleged  in  trover,  either  before  or  after  the  bank- 
ruptcy, in  order  to  found  the  action  by  the  assignees,  but 
how  can  a  statement  of  the  latter  only  in  such  action  be 
taken  as  proof  that  the  former  also  might  not  have  been 
truly  stated,  if,  the  bankrupt  himself  being  plaintiff,  it  had 
become  necessary  i 

Further,  we  are  of  opinion  that  it  is  by  adopting  the  lat- 
ter rather  than  the  former  rule,  that  we  best  effectuate  the 
intention  of  the  statute.  The  section  in  question  (the  92d) 
must  be  looked  at  in  connection  with  the  90th  and  91st, 
93d  and  94th ;  and  taking  them  all  together,  it  is  obvious 
that  the  legislature  intended  on  the  one  hand  to  facilitate, 
and  on  the  other  to  indemnify  against,  the  recovery  by  the 
assignees  of  such  debts  or  demands  as  were  due  to  the 
bankrupt, — to  the  recovery  of  which  their  title  as  assignees 
Was  merely  a  formal  step  against  every  one  but  himself — 
and  in  the  recovery  of  which  therefore  the  bankruptcy  was 
an  immaterial  circumstance.  In  all  such  cases,  if  neither 
the  bankrupt  nor  the  debtor  have  given  auy  notice  of  dis- 
puting their  title,  the  assignees  are  relieved  from  producing 
any  proof  in  support  of  it,  and  if  such  notice  be  given  by 
the  debtor  only,  are  furnished  with  a  simple  and  conclusive 
proof  in  the  depositions  taken  before  the  commissioners. 
As  the  debtor  is  indemnified  against  the  bankrupt  for  any 
payment  made  by  such  debtor,  or  recovery  had  against  him 
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under  such  circumstaDceSy  there  is  no  injustice  or  inconYe- 
nience  in  these  provisions. 

Thus,  in  the  matter  now  under  oonsiderati<Mi»  if  there  be 
any  case  at  all  for  the  flaintiffis,  the  defendant  is  certainlj 
liable  either  to  them  or  to  the  bankrupt;  and  his  payment 
to  the  assignees  will  be  protected  by  the  94th  section,  if 
the  notice  specified  by  the  92d  Election  (a)  has  not  been 
given,  even  should  the  commission  be  afterwards  super- 
seded. The  bankruptcy  therefore  is  an  immaterial  fact  in 
the  cause.  The  same  observation  applies  to  the  cases  of 
bills  not  due,  and  of  goods  sold  upcm  a  credit  unexpired  at 
the  date  of  the  bankruptcy. 

But  there  are  cases  (such  as  those  of  fraudulent  prefer- 
ence) in  which,  unless  there  be  a  valid  commission,  there  is 
no  cause  of  action  against  the  defendant  in  any  one.  In 
these  therefore  the  bankruptcy  is  a  material  ingredient  in 
the  cause  of  action ;  and  it  would  not  be  fitting  to  conclude 
the  defendant  as  to  that,  more  than  as  to  any  other  part  of 
the  merits  of  the  case,  by  the  evidence  taken  by  the  com- 
missioners when  he  was  not  present  (6).  We  think  that 
this  intent  of  the  statute  and  distinction  in  the  nature  of 
demands  would  in  many  cases  be  lost  sight  of,  if  the 
record  alone  were  looked  to.  On  the  other  hand,  the 
statement  of  the  case  relied  on  by  the  plaintiffs  must 
always  enable  the  judge  to  decide  within  which  class  it 
fails ;  and  no  inconvenience  can  result  from  the  admission 
of  the  evidence  upon  such  statement,  because  if  the  proof 
should  not  correspond  with  it,  the  plaintiffs  would  have 
made  out  no  case  at  all,  and  must  be  nonsuited. 

We  have  remarked  that  the  authorities  upon  this  point 
are  not  uniform :  but  in  the  two  cases  earliest  in  point  of 


(a)  t.  e.  ibe  nocice  by  ike  bank- 
rupt of  his  intentioD  to  dispute 
the  commiaaioa. 

(6)  He  is  therefore  at  liberty, 
by  giving  notice  under  the  90th 
section  of  his  intention  to  dispute 


the  facts  constituting  the  bank- 
ruptcy, to  put  the  plaintiff  upon 
strict  proof  of  those  &cts,-*-odi6r- 
wise  they  are  admitted,  and  not 
even  the  depositions  need  k>e  pro- 
duced. 
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time,  the  subject  does  not  appear  to  kave  been  brought 
fully  before  the  miDd  of  Lord  TenUrden;  and  it  was  im- 
material to  reconsider  his  decision  in  either  of  them;  as  in 
the  first  the  facts  were  adequately  proved  by  other  evi- 
dence, and  the  second  case  went  off  upon  a  reference.  Of 
the  two  later  cases ; — in  &mth  v.  Woodward  the  verdict 
passed  upon  the  admission  of  the  proceedings,  and  therefore 
the  ruling  might  have  been  questioned,  if  upon  coiuiidera- 
tion  it  had  been  thought  improper;— and  Fox  v.  Mahony 
is  a  decision  in  banc  by  the  Court  of  Exchequer,  upon 
which  I  should  have  acted  at  <us|  prius,  if  it  bad  been  then 
brought  to  my  notice. 

As  well  therefore  upon  a  consideration  of  the  words  and 
intention  of  the  statute,  as  the  weight  of  authority,  we 
think  that  in  the  present  case  the  proceedings  should  have 
been  admitted ;  and  consequently  that  the  rule  for  setting 
aside  the  qpnsuit  should  be  absolute. 
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Rule  absolute  for  a  new  trial. 


Doe  cf.  Bartley  and  others  v.  Gray. 

Ejectment  for  lands  in  Lancashire.  At  the  trial 
before  Alderion,  J,,  at  the  spring  assizes  at  Lancaster,  in 
1834,  these  facts  appeared : 

3d  Oct.  1821.  Francis  Carter  being  seised  in  fee,  de- 
mised the  premises  by  indenture  to  Rowlands,  for  1000 
years,  to  secure  the  repayment  of  150/.  and  interest. 

23  8c24  Jan.  1823.  By  indentures  of  bargain  and  sale 
and  release,  made  between  Rowlands  of  the  first  part, 
Carter  of  the  second  part,  one  Worsley  of  the  third  part, 
and  Bartley,  one  of  the  lessors  of  the  plaintiff,  of  the 

the  originnl  mortgage  wns  for  a  term,  and  the  second  deed  is  a  mortgage 
term  is  assigned  to  ^ecura  the  mortgage  money. 


The  transfer 
duty  on  mort- 
gages is  im- 
posed only 
where  no  fur- 
ther sum  is 
advanced. 

Where  an 
additional 
sum  is  ad- 
vanced, it  is 
sufficient  to 
pav  the  ad 
valorem  duty 
on  the  sum 
advanced. 

So,  where 
in  fee,  and  the 
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1835.  fourth  part;  in  coosideration  of  150/.  and  interest,  paid  to 
Rowlands  by  fVorsley,  and  200/.  advanced  by  him  to  Carter, — 
the^e^  was  released  to  Worsley  upon  trust  to  sell,  to  secure 
to  biro  the  repayment  of  350/.  and  interest ;  and  the  term 
was  assigned  to  Bartley,  in  trust  also  to  secure  the  repay- 
ment of  the  350/.,  and  subject  thereto  in  trust  to  attend  the 
inheritance.  The  release  was  engrossed  upon  four  skins. 
The  first  skin  had  an  ad  valorem  stamp  of  2/.,  and  also  the 
common  deed  stamp  of  I/.  i5s.;  the  three  other  skins  (as 
"  followers'*)  had  stamps  of  1/.  each.  Total  amount  of 
stamps  6/.  15s.  It  was  objected  by  Crompton,  on  the  part 
of  the  defendant,  that  the  stamps  were  insufficient.  He 
contended,  in  the  first  place,  that  this  was  an  original  mort- 
gage for  350/.,  as  theyee  had  not  been  previously  conveyed 
to  secure  that  sum,  and  that  there  should  therefore  have 
been  an  ad  valorem  stamp  of  4/.,  and  three  1/.  stamps  on 
the  followers,  which  would  make  the  amount  of  duty  7/., 
and  not  6/.  155. : — or,  secondly,  that  the  first  skin  of  the  re- 
lease required  an  ad  valorem  duty  on  200/.,  which  is  2/.,  and 
in  addition  the  duty  on  transfers  of  mortgages,  which  is 
1/.  155.,  and  that  the  three  followers  required  a  stamp  of 
1/.  5$.  each,  so  that  the  amount  of  duty  should  have  been 
7/.  105.  The  learned  judge  directed  a  verdict  to  be  found 
for  the  plaintiff,  and  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit.  In  Easter  term,  Cromplon  obtained  a  rule 
nisi  accordingly,  against  which 

Ctesswelif  Sir  fV,  Follett,  and  Martin,  shewed  cause,  and 

Crompton  was  heard  in  support  of  the  rule  (a). 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  the  course  of  this  term,  deli- 
vered the  judgment  of  the  Court,  as  follows: — In  this 

(a)  As  the  arpnnents  proceeded  upon  in  diejudgmeat  of  the  Court, 
entirely  on  the  conBtruotion  of  the  it  has  been  considered  onneccssaiy 
statutes,  which    are    conuntuted      to  detail  them. 


EASTER  TERM,    V  WILL.  IV. 

case,  a  mortgage  term  of  lOCX)  years^  for  securing  150/., 
had  been  created  in  18^0.  In  January^  1823,  (after  the 
passing  of  3  Geo.  4,  c.  1 17i)  the  mortgagor  and  mortgagee 
joined  in  deeds  of  lease  and  release,  by  which  the  term  was 
assigned  to  one  of  the  lessors  of  the  plsuntifT^  for  securing 
the  original  150/.  and  200l.  then  advanced,  and  the  fee- 
simple  in  the  premises  was  conveyed  to  a  trustee  to  secure 
the  whole  amount  of  350/.  The  stamp  on  the  fira^t  skin 
was  1/.  155.,  together  with  an  ad  valorem  stamp  of  ^L, 
and  three  stamps  of  1/.  on  three  following  skins.  The 
question  was,  whether  these  stamps  are  sufficient;  and  we 
think  that  they  are.  The  deeds  operate  doubly,  viz.  by 
transfer  of  the  original  mortgage,  and  by  conveyance  of  the 
fee  as  a  further  security. 

As  regards  the  transfer:  the  statute  55  Geo,  3,  c.  184, 
schedule,  part  1,  title  "  Mortgage,"  treats  a  transfer,  where 
a  further  sum  of  money  is  added,  as  an  original  mortgage ; 
and  imposes  a  transfer  duty  of  I/.  ]5j.  only,  "  provided  no 
further  sum  of  money  be  added  to  the  principal  money 
already  secured."  Here,  a  further  sum  was  added.  The 
Atamps,  therefore,  would  have  been  under  that  act,  a  4/.  ad 
valorem  stamp,  and  three  progressive  stamps  of  1/.  each, — 
thus  exceeding  the  stamps  actually  imposed  by  55. 

But  the  statute  3  Geo.  4,  c.  11 7,  s.  1  (a),  repeals  the  55 
Geo.  3,  c.  184,  so  far  as  regards  the  duties  on  transfers  of 

(a)' Sect.  J    repeals  the  duties  or  recooveyanoe  of  any  mortgage 

mentioned   in  55  Geo,  3,  c.  184,  or  of  any  other  security,  in  the 

and  56  Geo,  3,  c.  56,  on   assign-  said  acts  and  the  schedules  there- 

ments,  &c.  of  mortgage.  to  annexed  in  that  respect  severally 

Sect.  9.  "  That  in  lien  and  in-  mentioned,  or  of  the  benefit  there- 
stead  of  the  duties  by  this  act  re*  of,  or  of  (he  money  or  stock  there- 
pealed,  there  shall  be  granted,  by  secured,  provided  no  further 
raised,  levied,  collected  and  paid,  turn  of  money  or  stock  be  added  to 
in  (Great  Britain  and*)  Ireland,  the  principal  money  or  stock  already 
unto  His  Majesty,  His  heirs  and  secured,  there  shall  be  \imA  in 
successors,  the  several  sums  of  Great  Britain  a  stamp  duty  of  one 
money  and  duties  following;  that  pound  fifteen  shillings,  and  in  Ire- 
is  to  say,  upon  any  transfer,  as-  land  a  stamp  duty  of  tme  pound 
signment,  disposition,  assignation,  British  currency  for  the  first  eUn 
*  These  words  not  in  the  printed  Uatutes. 
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mor^ages;  and  enacts,  by  section  2,  that  in  case  of  a 
transfer,  "  provided  no  further  sum  of  money  be  added  to 
the  principal  already  secured,"  there  shall  be  paid  1/.  15$., 
and  a  progressive  stamp  duty  of  1/.  55.;  ''  and  if  any  further 
sum  of  money  shall  be  added  to  the  principal  money 
already  secured,  the  ad  valorem  duty  on  mortgages,  paya- 
ble under  the  said  recited  acts  respectively,  shall  be  charged 
only  in  respect  of  such  further  money."  It  is  observable 
that  by  this  act  the  transfer  duty  of  l/.  15s.  is  imposed  with 
the  same  proviso  as  was  contained  in  the  55  Geo.  3 ;  and 
we  think  that  the  effect  is  the  same,  viz.  that  the  transfer 
duty  is  imposed  in  those  cases  only  where  no  further  sum 
of  money  is  added.  Here,  a  further  sam  is  added,  and 
therefore  the  transfer  duty  is  out  of  the  question.  The 
other  part  of  the  section  requires  an  ad  valorem  duty  on 
the  sum  added;  and  we  think  that  the  effect  of  that  part  of 
the  clause  is  to  make  this  transfer,  as  regards  stamp  duties. 


or  piece  of  vellum  or  parchment, 
or  sheet  or  piece  of  paper  upon 
which  such  transfer,  assignment, 
disposition,  assignation  or  re-con- 
veyance shall  be  ingrossed,  written 
or  printed ;"  (then  follows  a  provi- 
sion for  further  stamps  where  more 
than  2 160  words ;)  *^  and  if  any  fur- 
ther gum  of  money  or  stock  skall  be 
added  to  the'  principal  money  or 
Mlock  already  secured,  the  ad  valo- 
rem duty  on  mortgages  payable 
under  the  said  recited  acts  re- 
spectively shall  be  charged  only 
in  respect  of  such  further  money 
or  stock." 

Sect.  9.  ''  That  where  any  deed 
or  other  instrument  already  made 
or  hereafter  to  be  made,  as  an  ad- 
ditional or  further  security  for  any 
.sum  or  sums  of  money,  or  any 
share  or  shares  in  any  of  the  go- 
vernment or  parliamentary  stocks 
or  funds,  or  in  the  stocks  and 
funds  of  the  Governor  and  Com- 


pany of  the  Btok  of  England,  or 
of  the  Bank  of  Ireland,  already  or 
previously  secured  by  amf  hand  oisk 
which  the  ad  valorem  doty  on 
bonds  charged  by  55  Geo.  S,  c.  1 84, 
and  56  Geo,  3,  c.  50,  and  the  sche- 
dules thereto  respectively  annexed, 
shall  have  been  paid,  such  deed  or 
other  instrument  shall  be,  and  be 
deemed  to  be  and  to  have  been,  ex- 
empt from  the  several  ad  valorem 
dudes  charged  by  the  said  acu  and 
the  said  schedules  respectively  on 
mortgages,  and  shall  be  charged 
and  chargeable  only  with  the  ordi- 
nary duty  payable  on  deeds  in 
general  in  Great  Britain  and  Ire- 
land respectively ;  but  if  any  fur- 
ther sum  of  money  or  stock  shall 
be  added  to  the  principal  money 
or  stock  already  secured,  the  said 
ad  valorem  duties  respectively  shall 
be  charged  in  respect  of  such  fur- 
ther sum  of  money  or  stock.** 


KASTER  TERM,  V  WILL.  IV.  723 

an  original  mortgage  for  securing  £00/.,  and  that  the  ad         1835. 
valorem  stamp  duty  of  2/.  is  charged  upon  it  by  the  55 
Geo.  3.    It  follows  that  the  progressive  duty  is  three  sums 
of  1/.  each.     Those  stamps  are  actually  on  the  deeds  in 
question. 

But  it  is  said  that  this  is  an  original  mortgage  for  350/.  by 
reason  of  the  conveyance  of  the^ife.  The  3  Geo.  4,  c.  11 7,  s. 
S,  does  not  apply  to  these  deeds  ;  for  it  is  confined  to  cases 
where  the  original  instrument  on  which  the  ad  valorem  duty 
was  paid  was  a  bond.  Here,  it  was  an  indenture.  This  part 
of  the  question  therefore  turns  on  the  exemption  clause  in 
56  Geo.  S.  That  clause  exempts  from  ad  valorem  duty  (but 
not  from  any  other,)  any  deed  made  as  additional  or  further 
secority  for  any  sum  of  money  already  secured  by  a  deed 
which  shall  have  paid  the  ad  valorem  duty,  in  case  such  fur- 
ther security  shall  be  made  by  the  same,  person  who  made  the 
original  security;  but  if  any  further  sum  be  added,  the 
ad  valorem  duty  shall  be  charged  in  respect  of  .such  further 
sum.  Here,  the  person  conveying  the  fee  is  the  same  per- 
son who  created  the  term,  and  a  further  sum  is  added. 
Therefore  if  the  deed  had  been  simply  a  conveyance  of  the 
fee,  and  had  not  contained  a  transfer  of  the  term,  the  duty 
would  have  been  2/.  ad  valorem  on  account  of  the  addi- 
tional 200/.,  and  three  progressive  duties  of  1/.  each. 
Whether  a  common  deed  stamp  also  was  necessary  under 
either  of  the  acts,  it  is  not  material  to  inquire,  because  the 
1/.  15s.  stamp,  though  it  may  have  been  erroneowly  put  on 
these  deeds,  was  at  all  events  sufficient.  But  as  the  deeds 
in  question  do  contain  a  transfer  of  the  original  mortgage, 
it  is  plain  that  before  the  passing  3  Geo.  4,  c.  117,  the 
exemption  clause  in  5b  Geo.  S,  c.  184,  would  not  have 
applied,  and  on  the  whole  this  must  have  been  treated  as  a 
new  and  original  mortgage,  liable  to  the  ad  valorem  duty  of 
4/.  The  act  of  3  Geo.  4  has,  however,  repealed  that  part 
of  the  55  Geo.  3,  and  substituted  the  same  ad  valorem  duty 
of  H.  on  the  transfer,  in  respect  of  the  additional  sum,  as 
the  exemption  clause  had  already  charged  on  the  new 
security  in  respect  of  the  additional  sum ;  and  as  the  ad 
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1835.  valorem  duty  depends  on  the  sum  securedy  and  not  on  the 
value  or  number  of  tbe  ^ecufities,  and  is  only  to  be  paid 
once«  it  follows  that  the  case  is  the  same  in  effect  as  if  the 
ad  valorem  duty  of  2/.  had  been  charged  on  the  transfer, 
and  afterwards  the  fee  had  been  conveyed  as  a  further 
security  for  the  whole  sum  of  350L,  ib  which  case  a  com- 
mon deed  stamp  only  would  have  been  required. 

For  these  reasons  we  are  of  opinion  that  these  stamps 
are  sufficient^  and  that  the  rule  for  a  nonsuit  must  be  dis- 
charged. 

Rule  discharged  accordingly. 


Doe,  on  the  demise  of  Frederick  Lumley,  Esq. 
V.  The  Earl  of  Scarborough. 

A^^Rc!tmd  J^RROR  upon  a  judgment  given  (nominally)  for  the  de- 
jp.  succes-        fendant  in  the  Court  of  Pleas  of  the  County  Palatine  of 

settlement.       Durham,  upon  a  special  verdict  in  ejectment. 
Proviso,  that 

if  the  title  of  Earl  of  S,  shall  come  to  A»,  J3.,  C.  and  D.  (devisees  for  life),  or 
their  sons,  within  the  period  of  the  lives  of  the  said  A.,  B.,  C.  or  D.,  or  within 
the  term  of  twenty-one  years  after  the  decease  of  the  survivor  of  them,  dnen 
and  in  such  case  as  and  when  the  title  of  the  said  Earl  of  S.  shall  come  and  Iklt 
into  possession  to  him  or  them,  the  estate  which  he  or  they  then  shall  be  entitled  unto 
in  all  and  every  the  manors  hereinbefore  devised,  shall  cease  and  determine^  and 
become  void;  and  the  same  manors  shall  immediately  thereupon  go  to  the  person  or 
persons  who,  under  the  limitations  aforesaid,  shall  then  be  next  in  remainder  expectant 
on  the  decease  and  failure  of  issue  male  of  the  person  to  whom  the  title  shall  so  descend 
or  come,  in  the  same  manner  as  such  person  or  persons  so  in  remainder  as  aforesaid, 
would  take  the  same  by  virtue  of  the  devise,  in  case  he  or  they  to  whom  the  title  shall 
come  and  fall,  in  possession  as  aforesaid,  was  or  were  actually  dead  without  issue: — 

Held,  that  although  the  words  from  '<  time  to  time*'  are  not  inserted,  yet  the  pro- 
viso attached  to  each  of  tbe  estates  created  by  the  will,  as  they  should  successively  vest 
in  possession. 

The  effect  of  this  proviso,  in  the  event  of  the  title  descending  on  a  tenant  for  lifi^ 
is  not  to  let  in  the  son  of  such  tenant,  but  to  carry  the  estate  over  to  tbe  next  brauch  of 
the  family. 

The  will  in  which  the  abdve  proviso  was  inserted,  contoined  a  devise  to  J.  for 
life ;  remainder  to  trustees  during  his  life,  to  preserve  contingent  remaind<%rs;  remainder 
to  F.,  the  sou  of  ^.,  in  tail;  remaindei-s  over.  A.  and  F,  suflTered  a  recovery.  Tbe 
title  of  Earl  of  iS.  descends  upon  A. :— Held,  that  the  uses  to  arise  under  tbe  proviso 
are  not  barred  by  this  recovery. 

Stmbky  that  the  remainders  over,  subsequent  to  tbe  estate  tail  limited  to  F.,  are 
barred. 

Where  the  truth  appears  by  recitals  in  a  deed,  professing  to  convey  a  possioility,  the 
party  conveying  is  not  barred  by  estoppel,  although  he  has  received  tbe  purchase  money. 
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The  special  verdict  was  in  substance  as  follows :  i835. 

Sir  George  Savih,  of  RuiFord,  in  the  county  of  Notting- 
ham, Baronety  was  seised  of  the  manors  and  hereditaments 
mentioned  in  the  declaration  at  the  time  of  making  his  will 
and  until  his  decease.  By  his  will,  dated  on  the  18th  of 
August,  yjSS,  he  devised  the  premises  to  two  trustees  in 
fee,  to  the  following  uses  : —  , 

To  the  use  of  J,  H.,  J.  M.  and  G.  3f.  for  the  term  of 
twenty-one  years,  upon  certain  trusts ;  remainder 

To  the  use  of  Dr.  N.  O.  and  Sir  C.  O.  for  500  years, 
upon  other  trusts  ;  remainder 

To  the  use  of  his  nephew  the  Hon.  Richard  Lumley,  the 
second  son  of  his  sister  Barbara,  Countess  of  Scarborough^ 
by  the  late  Ear!  of  Scarborough,  and  his  assigns,  for  life, 
without  impeachment  of  waste ;  remainder 

To  the  use  of  trustees,  during  his  life,  to  preserve  con- 
tingent remainders ;  remainder 

To  the  use  of  the  first  son  of  M.  L.  in  tail  male ;  remainder 

To  the  use  of  the  second  and  every  other  son  of  12.  Z. 
successively  in  tail  male ;  remainder 

To  the  use  of  his  nephew,  the  Hon.  John  Lumley  (the 
defendant,  now  Earl  of  Scarborough),  the  third  son  of  the 
said  late  Earl  and  Countess,  and  his  assigns,  for  life,  with- 
out impeachment  of  waste  ;  remainder 

To  the  use  of  trustees  during  his  life,  to  preserve  con- 
tingent remainders ;  remainder 

To  the  use  of  the  first  and  every  other  son  of  the  said 
J.L.  (the  defendant,)  in  tail  male;  remainder 

To  the  use  of  his  nephew,  the  Hon.  Frederick  Lumley, 
(father  of  the  lessor  of  the  plaintiff,)  fourth  son  of  the  said 
late  Earl  and  Countess,  and  bis  assigns,  for  life,  without 
impeachment  of  waste ;  remainder 

To  the  uae  of  trustees  during  the  life  of  JP.  L.,  to  pre- 
serve contingent  remainders ;  remainder 

To  the  use  of  the  first  and  every  other  sob  of  F.  L.  in 
•tail  male» 

Similar  remainders  to  Savile^Henry  Lumley  and  William 
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1835.  Lumley,  tvo  other  sons  of  the  late  Earl  and  Countess,  for 
life,  and  to  their  sons  in  tail  male.  After  other  limitations 
to  John  Foljambe. znd  Francis  Foljambe  in  tail  male,  the 
ultimate  fee  was  limited  to  the  testator's  right  heirs. 

The  will  also  contained  the  following  clauses : — ^'  It  is 
my  will  and  meaning  that  all  and  every  person  and  persons 
who,  by  virtue  of  this  my  will,  shall  become  entitled  to  the 
possession  or  to  the  rents  and  profits  of  the  mansion-house 
and  estate  in  Nottinghamshire,  hereinbefore  devised,  shall 
and  do,  within  the  space  of  two  years  next  after  he  and 
they  shall  severally  become  entitled  to  the  possession  or  to 
the  rents  atid  profits  thereof,  take  upon  himself  and  them- 
selves, and  use  in  all  deeds  and  writings  wherieto  or  wherein 
he  or  they  shall  be  party  or  parties,  and  upon  all  other 
occasions,  the  surname  of  *  Savile '  after  his  or  tlieir  own 
surname  and  surnames,  and  jointly  with  any  dignity  or  title 
that  may  be  vested  in  him  or  them.    And  also  shall  and  do 
quarter  the  arms  of  Saviie  with  his  or  their  own  family 
arms.     And  shall  and  do,  within  the  space  of  two  years, 
apply  for  and  endeavour  to  obtain'  an  i^ct  of  parliament, 
or  a  proper  licence  ftom  the  drown,  or  take  such  other 
means  as  may  be  r^uisite  or  proper,  to  enable  and  autho- 
rize him  or  them  respectively  to  take,  use' and  bear  the  said 
surname  and  arms  of  Savile;  and  in  case  any  such  person 
or  persons  shall  refuse  or  neglect  to  take,  &c.  it  id  my 
express  will  and  meaning,  that  from  and  after  the  ezpira- 
tion  of  the  said  space  of  two  years,  the  gift^  devise  and 
limitation  of  all  and  every  the  manors  and  hereditaments 
hereinbefore  devised  or  lidaited  to  him  dr  them  so  neglect- 
ing or'  refusing,  shall,  in  caisd  such  neglect  or  refusal  shall 
happen  within  the  period  of  the  life  or  lives  of  any  of  the 
younger  sons  of  the  said  late  earl,  who  shall  be  living  at 
my  decease^  of  of  twenty-one  years  after  the  decease  of  the 
survivor  of  such  younger  sons  so  living  at  my  decease, 
cease,'  determine    and  become   utterly   void,   and  all  the 
same  manors  and  hereditaments  shall  in  such  case  imme- 
diately thereupon  go  to  the  person  next  in  remainder  in 
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this  my  wiU,  in  the  same  manner  as  if  such  person  or  per-  i8S5. 
sons  so  neglecting  or  refusing,  being  tenant  or  tenants  for 
lifts  was  or  o^ere  dtad^  or  being  tenant  or  tenants  fit  taH^ 
was  or  were  actually  dtod  without  issue  male,  and  without 
prejudice  to  any  jointure  &c.,  limited  Sec,  before  such 
cesser  or  determination.  Provided  also,  and  it  is  my  fur- 
ther will  and  meaning,  that  if  the  title  of  Earl  of  S.  shall 
descend  or  come  to  any  of  them  the  said  Richard  Lumley, 
J.  L,f  F.  L;  <S.  H,  L.,  and  W.  L.,  or  to  any  of  their  sons 
within  the  period  of  the  lives  of  any  of  such  of  the  younger 
sons  of  the  said  late  earl  as  shall  be  living  at  my  decease, 
or  within  twenty-one  years  after  the  decease  of  the  survivor 
of  such  sons  so  living  at  my  decease,  then  and  in  such  case, 
and  as  and  when  the  title  of  the  said  Earl  of  S.  shall  come 
and  fait  io  possession  to*  him  or  them,  the  estate  which  he 
or  they  then  shall  be  entitled  unto  in  all  and  every  the 
manors  and  hereditaments  hereinbefore  devised  under  or 
by  virtue  of  this  my  will,  shall  then  cease  and  determine, 
and  become  void,  and  the  same  manors  and  hereditaments 
shall  immediately  tliereupon  go  to  the  person  and  persons 
who  under  the  limitations  aforesaid  shall  then  be  next  in 
remainder  expectant  on  the  decease  and  failure  of  issue 
male  of  the  person  to  whom  the  said  title  shall  so  descend 
or  come,  in  the  same  manner  as  such  person  or  persons  so 
in  remainder  as  aforesaid  would  take  the  same  by  virtue  of 
this  my  wilh,  in  case  he  or  they  to  whom  the  title  of  the 
said  Earl  of  S.  shall  come  and  fall  in  possession  as  afore- 
said, was  or  yiere  actually  dead  toithout  issue,  such  person 
and  persons  so  in  remainder  performing  and  complying 
with  the  condition  or  proviso  hereinbefore  contained  for 
taking  and  using  the  surname  and  quartering  the  arms  of 
Savile  as  aforesaid :  Provided  nevertheless,  that  any  such 
cesser  or  determination  of  the  estate  of  the  person  or  per- 
sons to  whom  the  said  title  of  the  Earl  of  S,.  shall  come, 
shall  not  in  anywise  prejudice  or  affect  any  jointure  &c., 
limited  &c.,  before  the  cesser.  The-will  contained  a  power 
for  Richard  Lutrdey^  when  in  possession,  to  jointure  and 
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1835.        to  charge  the  estate  with  a  sum  not  exceeding  10,000/.  for 
portions  for  younger  children. 
d.  There  was  also  a  powe.  to  John  Lumley,  F.  L.,  S.  H.  L., 

LuMLBY       ||r^  2:.,  J.  jF.,  and  F.  jF.,  when  in  possession,  to  jointure 
Earl  of       and  lease. 


Scarborough 


In  January,  17B4,  Sir  George  Savile  died. 

Rickard  Lumley,  John  Lumley  (the  defendant),  Frederick 
Lumley-Savile,  Henry  Lumley,  and  William  Lumley,  sur- 
vived him. 

Richard  Lumley  entered  into  the  possession  or  receipt 
of  the  rents  and  profits  of  the  premises,  and,  pursuant  to 
the  direction  in  the  will,  took  upon  himself  and  used  the 
name  of  Richard  Lumley'Savile,  and  quartered  the  arms  of 
Savile  with  his  own. 

In  September,  1807»  G ear ge* Augusta,  Earl  of  Scarbth 
rough,  died  without  issue  male,  and  the  title  of  Earl  of  S. 
descended  to  Richard  Lumley^Savile ;  whereupon  John 
Lumley  (the  defendant)  entered  into  possession  or  receipt  of 
the  rents  and  profits  of  the  premises,  and  took  and  used  the 
name  of  John  Lumley-Savile,  and  quartered  the  arms  of 
Savile  with  his  family  arms.  John  Lumley-Saviley  commonly 
called  Viscount  Lumley,  is  the  eldest  son  of  the  defendant 

27th  and  28th  November,  1809.  By  indentures  of  lease 
and  release,  the  premises  were  conveyed  by  the  defendant 
and  John  Lumley-Savile  (who  was  then  twenty-one  years 
of  age)  unto  6.  T.  during  the  joint  lives  of  G.  1\  and  the 
defendant :  To  the  use  of  J.  G.  during  the  joint  lives  of 
J.  G.  and  G.  T.,  in  order  that «/.  G.  might  become  tenant 
of  the  freehold,  that  a  common  recovery  might  be  suffered; 
and  it  was  declared,  by  the  release,  that  the  recovery  should 
enure  to  such  uses  and  upon  such  trusts  as  the  defendant 
and  John  Lumley-Savile  should  appoint. 

6th  November,  1812.  A  common  recovery  was  suffered 
•of  the  premises,  in  which  J.  G.  was  tenant,  and  John 
Lumley-Savile,  the  younger,  was  vouched. 

27  and  28  May,  181^.  By  indentures  of  lease  and  release 
the  premises  were,  in  pursuance  of  the  power  contained  in 
the  release  of  28th  November,  i809»  duly  appointed  by  the 
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defendant  and  the  said  John  LumleySavile,  to  the  defend-        1835. 
ant  for  lifci  with  divers  remainders  over. 

1  and  2  July,  1817-  By  indentures  of  lease  and  release, 
the  release  being  between  the  said  Fretlerick  Lumley 
(therein  described  as  F.  L.  the  elder)  of  the  first  part, 
Frederick  Lumley  the  younger  (the  lessor  of  the  plaintiff), 
therein  described  as  eldest  son  and  heir  apparent  of  the 
said  F.  L*  the  elder,  of  the  second  part,  the  defendant  of 
the  third  part,  and  B.  C.  and  P.  JS.  O.  of  the  fourth  part; — 
after  reciting  the  will  and  stating  the  death  of  Sir  George 
Satik,  and  reciting  the  indentures  of  27th  and  28th  Novem- 
ber, 18099  and  27th  and  28th  May,  1812 ;  and  also  reciting 
(but  by  mistake)  that  no  recovery  had  been  suffered  of  the 
hereditaments  in  the  county  of  Durham ;  and  reciting  that 
JP.  L.  the  elder  and  K  L.  the  younger  had  contracted  with 
the  defendant  for  the  absolute  sale  to  the  defendant  of  all 
the  right  and  interest  whatsoever,  whether  vested  or  con- 
tingent, legal  or  equitable,  or  in  possession,  remainder,  or 
reversion,  of  them,  F.  L.  the  elder  and  F.  L.  the  younger, 
and  each  of  them,  of,  in,  to,  from,  or  out  of  the  freehold, 
copyhold,  and  leasehold  estates  respectively  devised  and 
bequeathed  in  and  by  the  said  will,  and  of  such  leaseholds 
as  had  been  or  might  be  renewed,  at  or  for  the  price  or 
consideration  of  one  annuity  or  yearly  sum  of  1000/.,  to  be 
paid  to  F.  L.  the  elder  during  his  life,  and  after  his  death 
to  F.  L.  the  younger,  during  the  joint  lives  of  F.  L.  the 
younger  and  the  defendant,  the  same  to  be  secured  by  the 
covenant  of  the  defendant  in  the  manner  thereinafter  men- 
tioned :  It  was  witnessed,  that  in  pursuance  of  the  said 
agreement,  F.  L.  the  elder  and  F.  L.  the  younger  (then 
being  of  the  age  of  twenty-nine  years)  did,  at  the  request 
of  the  defendant,  grant  and  release  the  premises  unto,  and 
to  the  use  of,  the  said  B.  C  and  P.  E.  O.,  upon  certain 
trusts.  The  release  also  contained  a  covenant  by  the 
defendant  to  pay  unto  F.  Z.  the  elder,  during  his  life,  the 
sum  of  1000/.  per  annum,  and  after  his  decease  to  pay  to 
the   lessor  of  the  plaintiff,  during  the  joint  lives  of  the 

VOL.  XV.  3  B 
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1895.        defaodant  and  the  lessor  of  the  plaintiff*  the  tfum  of  lMtf» 
per  annum.    Tbe  said  annuity  of  IQOQlt  'was  dulv  pud  bf 


Dob 


d.  the  defendant  to  F.  L*  the  eider  during  his  life^timti 

^vuLn         September,  1831.   F.  L.  the  eUer  died)  and  the  lessor 

Earl  of       of  the  plaintiff  was  and  is  bis  odiy  Son. 
SoABBoaovott      gj^^^  ^j^^  j^^^,^  ^f  p  jj-   ^^j^  ^, j^^^  j^^  annwiiy  of  lOOO/., 

up  to  tbe  Ist  November,  1838,  has  been  paid  by  tho  de* 
fendant  to  the  lessor  of  the  plaintiff. 

17th  June,  1833*  Richard,  Earl  of  Scariofough,  (tirbo» 
upon  his  accession  to  the  earldom,  had  taketl  tbe  name  of 
Lumley'Saundenon,)  died  without  issue  male,  WhereopoM 
the  title  of  Earl  of  S.  descended  upon  tbe  defeodtnt 

Since  the  death  of  Earl  Richard^  and  before  the  doiaiso 
laid  in  the  declaration  in  this  actioni  poss^ssioo  of  ibe  pre^ 
mises  was  demanded  by  the  lessor  of  the  pbiotiffi  of  the 
defendant,  and  such  possession  was  refused^ 

This  case  was  argued  in  Michaelmas  term,  1834^  by 

Campbell,  A.  G.  (with  whom  Were  Lo/im^  Wtgram,  aod 

W.  H.  Watson,)  for  the  plaintiff,  as  follows : 

First  point:  In  order  to  shew  the  plaintiff's  right  to  recover^  ibvoe 

M^nnble."^'  points  must  be  established.     Fir$t,  that  a  passibilii^^ayn^ 

Second  point:   being  assignable  at  law,  nothing  passed  lo  the  trustees  fcy 

No  estoppel.     ^,,^  ,^^^^  ^^ ^  release  of  1 8  i  7 )  ncmdlifj  that  tbo  releaso  of 

Third  point:     18 1 7,  having  disclosed  the  whole  truth  of  the  ease,  dostf 
Recovery  in-  ,,.  ,     ,  .  .       ,  .     .^  .    ..     ,       . 

eflfective.  not  (6)  estop  the  lessor  of  the  plaintiff;  and  thirdly ,  that  tbe 

recovery  did  not  bar  tbe  use  which  was  to  arise  under  tbo 

proviso  for  shifting  the  uses  on  the  descent  of  tho  eftrldmiK 

As  the  two  first  points  are  admitted  by  the  defendaiii(i;), 
the  only  question  Jbetween  the  parties  relates  to  the  offset 
of  the  recovery. 

As  respects  this  point,  the  case  is  extremely  simple*  .  It 

(a)  As  to  the  assignment  of  a  hint,  1  Lord  Raym.  7^9;  PooU  f. 

possibility,  ftnd  the  meaning  of  Hotkey,  Brtdgiti.  369;  Ai^A/  v. 

the  term ''  possibility  coupled  with  BwkneU^  3  Bonk  &  Add^  aft. 

an  interest,*'  see  ante,  i.  170,  (c)  On  the  opening  of  the  a^gih 

{b)  See  Co.  Litt.  352  a,  n.  1;  ment,  Fretton  stated  that  be  adp 

ibid.  352  b;  HertMitage  v.  IVai-  mitted  these  poinu. 
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itandi  thiii<— DeWse  to  the  defendant  for  life:  Remainder  1885. 
to  truateea  to  preserve  contingent  remainders  during  his 
lift;  Remainder  to  the  defendant's  son  (Viscount  Lumley) 
in  tail ;  with  a  proviso  that  if  a  given  event  (the  descent  of 
the  earldom)  happens  during  the  life  of  the  defendant,  or 
vrithin  twenty-one  jears  afterwards,  the  lands  shall  remain 
to  the  Use  of  the  lessor  of  the  plaintiff.  The  defendant 
conveys  to  A.  B*  during  the  joint  lives  of  himself  and 
A%  £•!  to  make  him  tenant  to  the  pnecipe,  and  the  defend* 
ant*s  son  (Viscount  Lumley)  is  vouched  in  a  recovery.  Then 
the  avent  happens  during  the  life  of  the  defendant,  and  the 
question  is,  whether  the  use  to  arise  under  the  proviso  is 
defeated  by  the  recovery. 

In  discussing  this  question  it  will  be  most  convenient  to 
consider,  first,  whether  the  proviso  would  have  been  de* 
feated,  if  it  had  been  restricted  to  the  case  of  the  happen- 
ing of  the  event  during  the  life  of  the  defendant;  if  uot^ 
tbenj  secondly,  whether  the  circumstance  of  its  not  being 
so  restricted  makes  any  difference. 

L  The  plaintiff's  first  proposition  is,  that  if  the  proviso  for  fim  proposi- 

sliifting  the  uses  had  been  restricted  to  the  case  of  the  event  V.?."  * . 

^  ^^  lieiher  pro- 

happening  during  the  life  of  the  defendant,  it  would  not  viso  ilcfeated 

h«f e  beta  defMted  by  the  recovery.  S  JJe'Sf  ^ 

Upon  general  principles,  the  recovery  ought  not  to  defeat  life-time  of 

the  use  to  arise  under  such  a  proviso.      Recoveries  are  __  *^  ^^ 

^^.^^,.  .  r    '  Ti  Effect  of  reco- 

regarded  m  the  books  m  two  pomts  of  view.     In  the  very  very  onpritf  . 

oM  eases  they  are  considered  and  spoken  of  as  real  actions ;  ^'^'^* 
itt  all  modem  authorities  they  are  treated  as  a  common 
aasimnee.  If  recoveries  were  to  be  regarded  as  real  actions, 
it  night  be  difficult  to  contend  that  the  proviso  would  not 
be  defeated ;  because,  according  to  that  doctrine,  the  estate 
gained  by  the  recovery  would  be  an  estate  by  title  para- 
mount the  estate-tail, — paramount  the  estates  limited  by  the 
settlement, — and,  consequently,  paramount  the  use  which 
arises  under  the  proviso  in  question.  But  it  is  not  neces- 
sary to  combat  the  difficulties  which  this  view  of  the  sub- 
ject might  present,  because  it  is  perfectly  clear  that  recove- 

Sb2 
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1835.  lies  now  are,  and  for  a  long  period  have  been,  regarded  by 
the  courts  and  by  the  legislature;  ta  a  mode  of  assurance.  In 
Benson  v.  Hodson  (a)  and  Martin  v.  Straehan  {b),  it  is  par* 
ticularly  said  that  they  are  to  be  considered  as  **  convey* 
ances."  In  the  latter  case,  the  chief  jostice,  who  delivered 
the  judgment  of  the  court,  says,  '^  I  shall  consider  common 
recoveries  only  as  common  assurances,  and  not  at  all  as  real 
actions,  being  of  opinion  that  all  th^  confusion  which  baa 
arisen  concerning  recoveries,  has  been  occasioned  by  re* 
sembling  a  common  recovery  to  another  recovery,  by  con- 
sidering it  as  a  real  transaction."  Taking  recoveries  then  to 
be  a  mode  of  assurance,  it  ought  to  follow  on  principle, 
that  the  interest  passed  by  the  recovery  of  tenant  in  tail  is 
an  interest  derived  out  of  his  estate-tail.  And  that  this  is  so 
is  clearly  established.  Thus  in  Capers  case  (c),  upon  the 
principle  that  "  the  recoveror  is  in  of  the  estate  which  be 
hath  gained  tinder  the  tenant  in  tail** — it  was  held 'thut  the 
estate  gained  by  the  recovery  of  tenant  in  tail,  is  not  subject 
to  a  rent-charge  granted  by  the  remainder-man  (d),  So^  in 
Benson  v.  Hodson  (e),  the  decision  was  made  on  the  princi- 
ple that  ^'  the  recoveror  comes  in  in  continuance  of  .that 
estate  that  is  not  subject  to  the  rent,  but  is  above  idl 
those  charges."  Again,  in  Lord  DenventwaterVci^f^f), 
where  ''  a  papist,  being  a  tenant  in  tail,  suffered  a  common 
recovery,  and  declared  the  uses  to  himself  and  his  heki^" 
it.was  held  that  this  was  not  a  purchase  within  11  8&  12 
Will.  3,  but  a  modijication  of  the  family  estate,  on  the  prin- 
ciple that  '^  he  took  no  new  estate  by  the  recovery  by  way 
of  purchase,  but  was  in  of  his  old  estate."  And  so  in 
Martin  v.  Straehan  {g),  and  Roe  v.  Baldwere{h),  upon  the 

(a)  1  Mod.  109.  that  of  the  remainder-niai]. 

(6)  5  T.  R.  107,  note.  (e)   1  Mod.  109. 

(c)   1  Co.  Rep.  6«  a,l>;  S.  C.  (/)  9  Mod.  172;  &  C.  Vitgaa 

Poph.  5.  pernom.  Hunt  v.  Gateler,  on  Recoveries,  119. 

((f;  A  fortiori  iflhe  recovery  were  {g)  Willes,  444;   5.  C.  1  Wils. 

trenied  as  a  ]udt»niciit  obtained  in  66;   5.  C  in  K.  B.  2  Stra.  1179, 

an  adrerse action,  in  respect  of  n  and  5 T.  11. 107,  ti.;  5.C  ifiDom. 

title  paramount  that  of  the  donor  Proc.  6  Brown,  P.  C.  ^ind.  319. 

in  tail,  and  therefore  paramount  (A)  5  T.  R.  104.    On  tbeiMDe 
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principle  that  '.'  upon  a  recovery,  the  new  use  arises  wholly        1835.' 
.put  of  the  estate-tail/'  it  was  held  that  the  estate  gained  by 
a  r^coveryi  will  descend  as  the  estate-tail  would  have  done, 
i.  e»  will  go  to  the  heir  ex  parte  patera^  or  matema,  accord- 
ing as  the  estate-tail  was  derived  from  the  paternal  or  ma- 
ternal ancestor.     From  these  cases,  therefore,  it  is  clear  that 
the  recoveror  is  in  under  the  estate-tail,  and  that  the  fee 
simple  gained  by  the  recovery  is  an  estate  derived  out  of 
the  estate-tail.    The  rule  is  accordingly  so  stated  in  the  note 
to  1  Wms,  Saunders,  42  a.     It  is  not  intended  to  attempt 
any  explanation  of  the  difficulty  which  might  be  suggested 
by  the  question — How  can  a  larger  estate  be  derived  out  of 
a  less  I    The  proper  answer  to  such  a  question  is,  what 
Wille$pC.J.  said  m  Martin  v.  Strachan, — that  the  reason  of 
the,  operation  of  the  recovery  is  a  thing  in  itself  inexplicable. 
It'  4s  sufficient  that  the  principle  is  clear,  and  that  in  the 
.cases  above  cited  it  was  made  a  ground  of  legal  inference 
mi  decision.     From  the  principle,  it  necessarily  follows 
that  the  derivative  estate  recovered  must  be  subject  to  what- 
ever the  entire  estate-tail  out  of  which  it  is  derived  was  itself 
subject  to ;  and  applying  this  inference  to  the  present  case, 
j^t  is  clefir  that  the  fee  gained  by  the  recovery  is  subject  to 
the  use  to  arise  under  the  proviso  (a).    The  effect  of  limiting 

principle,  in  Garth  v.  Cotton,  3  the  recovery  were  suffered  before  or 

All.  751,  it  was  held,  that  for  after  the  vesting  of  the  estate-tail 

.tiraste  done  before  the  recovery,  inpouettionf  There  appears  to  he 
the  quondam  tenant  in  tail  might  less  difficulty  in  assenting  to  the 
bring  waste  after  the  recovery.  position  that  the  recovery  did  not 
(a)  Qudtre,  whether  the  principle  bar  the  proviso,  than  in  discovering 
DD  whidi  the  argument  proceeds  the  prmdple  on  which  the  proviso 
^rauld  not  go  the  whole  length  of  would  have  been  barred,  if  the  reco- 
proving  that  the  recovery  of  the  very  had  been  suffered  after  the  de- 
tenant  in  tail  could  not,  under  any  termination  of  the  life-estate.  The 
drctiamtanGBt^  bar  the  proviso  ?    It  ordinary  provisoes  limiting  over  the 

,  seems  difficult  to  understand,  upon  estate  on  neglect  to  take  name  and 

what  principle  the  interposition  of  arms,  or  on  the  accession  of  another 

Uw  particular  estate  should  make  estate,  &c.can  he  valid  only  by  way 

any  difference, — or  why  "  the  fee  of  executory  devise,  or  springing 

gained  by  the  recover/'  should  not  use,  (see  Hai^.  &  But].  Co.  Litt 

,  be  equally  <^ subject  to  the  use  to  327  a,  n.  2,  by  Mr.  Butler;)  but 

arise  under  the  proviso,"  whether  executory  devises  andspringinguses 
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m  estate  to  J,  for  life,  remainder  to  B.  in  tail,  with  a  pro* 
vito  that  if  a  given  event  happen  during  the  particular 


take  effect  out  of  the  fee  generally, 
without  reference  or  relation  to  any 
particular  limitation;  and  if  it  can- 
not be  correctly  affirmed  of  any 
executory  devise  or  springing  use 
that  it  is  either  precedent  or  sub- 
sequent (except  in  point  of  posi* 
tion  in  the  instrument — a  matter, 
for  this  purpose  at  least,  wholly 
immaterial,)  to  any  of  the  estates 
ci*eated  by  the  instrument,  (it  being, 
in  truth,  a  liability  to  which  the  fee, 
moulded  into  those  estates,  was  on 
their  creation  subjected,)  the  dis- 
tinction, that  the  power  or  proviso 
was  in  the  one  class  of  cases  prece- 
dent to  the  estate-tail,  (and  ther»- 
fore  not  barred,)  and  in  the  other 
subsequent  to  the  estate-tail,  (and 
therefore  barred,)  will  appear  hardly 
latiifactory ;  itill  less  so,  the  pro- 
position, that  the  power  or  pro- 
viso is,  during  the  continuance  of 
the  prior  estate  for  life,  precedent, 
-—and,  after  its  determination,  sub- 
sequent, to  the  estate-tail. 

The  effect  of  a  common  recovery 
suffered  by  tenant  in  tail  seems,  in 
every  case,  to  be  that  of  simply  sub- 
stituting a  fee-simple  for  the  estate' 
tail.  The  result  of  this  construc- 
tion of  the  operation  of  a  recovery 
would  be,  on  the  one  hand,  to 
exclude  all  estates  in  remainder 
or  reversion  expectant  upon  the 
eitate-tail,  and,  on  the  other,  to 
leave  untouched  all  prior  estates 
on  which  the  estate-tail  was  itself 
expectant,  as  well  as  all  executory 
limitations  suspended  over  the  fee; 
80  tliat  the  recoveror,  instead  of 
having  a  fee-tail  defeasible  (as  being 
a  constituent  part  of  the  fee  so  de- 
feasible,) by  the  executory  limita- 
tion, would  have  the  fee  itself  so 


defeasible.  This,  the  only  con* 
struction  perhaps  by  which  the  sub- 
ject can  be  rescued  from  tht  difil* 
culties  which  surround  it,  doei  not 
appear  to  be  open  to  objection  if 
tending  to  establish  a  perpetuity, 
for  it  would  be  necessary  to  the 
validity  of  the  executory  UmitatiaB 
that  it  should  he  confined,  in  ill 
creation,  within  the  bounds  of  the 
rule  against  perpetuities. 

As  a  consequence  of  iha  doe^ 
trine  of  the  destruotibility  of  eza- 
cutory  limitations,  treated  ^  ^u|g 
behind  an  estate-tail,  (or,  in  the 
language  of  the  plaintiff^*  argu- 
ment, as  "  springing  from  a  point 
anterior  to  the  commenoemei^t  of 
the  estate-tail,**)  it  is  laid  down  that 
*<  a  shifting  use  may  be  limited  to 
take  effect  at  any  period,  howavtf 
remote,  where  the  tstate  ia  ngtt* 
hrly  limited  in  tail,"  (Stfg<i  Pom. 
4th  ed.  149,  5th  ed.  150,)  and,  ac- 
cordingly, powers  of  sale  and  ex- 
change, extending  iMbfinilaly  oet^ 
the  whole  duration  of  a  strict  set- 
tlement, have  been  supported.  Bidr 
die  V.  Ferk'ms,  4  Sim.  135;  Pmm 
V.  Copron,  ib.  138,  n.;  Wving  ?. 
Cwentry,  1  Mylne&lLaid;  BcsftP 
V.  Hauning,  2  Crompt.&  Jerv.  334> 
Thus  one  departurs  from  principle 
induce*  more. 

It  has  been  auggffted  Hmt  if 
the  law  upon  the  subject  were  in  a 
sound  state,  the  only  inquiiy  whars 
a  limitation  is  alleged  to  be  banre4 
by  the  recovery  of  tenant  ix^  tail 
would  be,  whether  it  waa  a  py^ 
ticular  estate  standing  b^fart,  of 
a  remainder  or  reversion  to  take 
effect  after,  the  estate-tail;  while 
the  onlyinquiiy  u  to  a  limitatioo 
not  answering  to  either  ^  ihfi%. 


XA«T£R  TERM,  V  WILL,  1V«  985 

••tate»  tbe  lands  shall  go  over  to  C,  obviously  is  and  must        isss. 

b^r^to  onke  tbe  UaDUation  to  J9.  wholly  subject,  in  the  given      *^-^-~^ 

event,  to  the  limitation  over  to  C;  and  k  fortiori,  an  estate  i/. 

carved  or  derived  out  of  the  interest  so  limited  to  B.,  must      I-umlby 

...  ^^ 

also  necessarily  be  subject  to  the  same  hmitatiou  over.  Earl  of 

Thus  far  the  pkintiA*  has  vested  his  case  on  general  prin-  Scabbobouob 
ciple  only. 

ft.  There  is  abundant  authority  illustrating  and  support-  Effect  of  reco- 
ing  the  proposition,  that  tbe  estate  gained  by  the  recovery  J^?iiM^(i2^ 
is  subject  to  the  estates  to  which  the  entire  estate-tail  was 
•ubjecti  and  one  express  decision,  to  the  effect  that  the 
estate  acquired  by  the  recovery  in  the  present  case,  is  sub- 
jeet  to  tbe  use  arising  under  the  proviso.  Thus  charges 
created  by  the  donor  before  the  creation  of  the  entail,  are 
not  barrable  by  recovery.  So  in  White  v.  West  (n),  where  a 
gifl  was  made  by  J.  to  B.  in  tail,  rendering  rent,  it  was  held 
that  a  recovery  by  JB.  did  not  bar  the  rent;  a  decision  which 
seems  to  turn  on  the  principle  that  the  reservation  is  a  charge 
on  the  estate-tail  itself.  So  in  Co.  Liti.  203  b,  note  1  (6),  it 
is-aaid^  **  Supposing  A.  to  be  tenant  for  life,  with  the  usual 
powers  of  leasing,  jointuring,  and  charging, — remainder  to 
trustees  to  preserve  contingent  remainders, — remainder  to 
AJs  first  and  other  sons  in  tail  male, — remainder  to  his 
daughters  as  tenants  in  common  in  tail, — with  cross-remain- 
ders in  tail  between  them,  if  more  than  one;  with  remainders 
over: — A.  and  his  daughters  may  suffer  a  common  recovery, 
mad  it  will  be  good  against  A.  and  his  daughters,  and  their 
issues  in  tail,  and  the  remainders  over.     But  the  estates-tail 

descriptioiui,  vould  be,  whether  it  suggested  could  only  be  established, 
was  too  remote  or  not, — that  thus  (if  indeed  it  be  not  too  late  to  recur 
a  simple  and  certain  rule  would  to  principle,)  by  a  decision  of  the 
be  substituted  for  the  acknow-  highest  tribunal  This  view  of  the 
lodged  vagueness  of  the  received  question  would  go  not  merely  to  sup- 
doctrine, — that  the  true  mode  of  port  the  decision  in  the  principal  case, 
kokfagatthe  executory  limitation  but  to  reduce  still  further  the  domi- 
I  to  bf,  to  consider  it  as  some-  nion  of  the  tenant  in  tail  over  exicw 


thing  distinct  from,  and  suspended  tory  limitations,  and,  of  course,  over 

over,  the  regular  modifications  of  the  analogous  equitable  dispositions. 

fee,  and  governed  by  a  law  peculiar  to  (a)  Cro.  £liz.  799. 

ilHifi    Bu$te  teoad  pritttiple  heca  (k)  Or  note  (94)  by  Mr.  Batler; 
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of  the  80BS  bci«9  prior  to  4ihe>e8tate  of  ike  daugbten,  ind 
being  supported,  by.  the  ettate  of :  the 'trustees  for  presetting 
Gontingent  remaiadera)  are>nciti'i^he<licr 'vested  orcootkigeiit 
at  th»  time i. of  the  reoovesy,  affected -by  it"  And  so  in 
Eales  >v.  Catm{a\  where  BXt  estate  was  litnited  to  uses  as 
follows^. viz.  to. the  husband  for  life,  remainder  to  tbe  wife 
for  life,  remainder  to  trustees  for  500  years,  remainder  to 
the  first  andother  sons  in  tail ;  the  trusts  of  the  term  being 
i^rst.to  raise  portions  for  the  younger  ebiidren^  (if  any,) 
which  failed;  and  secondly,  if  the  wife  should  die  without 
leaving  any  issue  of  the  marriage  living  at  her  death,  to  pay 
J.  S.  600/.  The  husband  died.  Then  the  wife  mnd  oidy 
son  suffered  a  recovery.  Afterwards  the  sod  died  wichouf 
issue,  and  then  tbe  mother  died.  It  was  held  that  the  600/. 
charge  was  not  barred.  In  Roper  v.  HaUifax  {b)y  the  like 
principle  was  applied  under  circumstances  in  effisct  eiactly 
similar  to  the  present  case.  The  similarity  of  that  case  «nd 
the  present,  will  be  seen  by  comparing  thelimatatioiwiutbe 
two  cases  together. 

The  case  of  Roper  v.  Hal^  The  present  case  is  thus? 
li/ax  was  in  effect  thus: 

A.  for  life, —  A.  for  life, — 

Trustees  to  preserve, —  Trustees  to  preserve,*^  ' 

jB.  for  life, —  C.  in  tail. 

Trustees  to  preserve,—  '     » 

C.  iu  tail. 

!Roi|i^r  to  trustees  during  Proviso  that  on  a  given 
tjpya  livfsof  A. and £«,  or  the  event  taking  place,  dning 
life  of  the  survivor  to  revoke     the  life  of  ^i.^  the  old 


and  appoint  new  uses.  shall  cease,  and  new  ones 

take  effect. 
Question,  whether  a  te-         Question,   whether  a  te* 

t)^Dt  to  .the  , praecipe  being  nant  to  the  praecipe  beiqg 

made  by  A.  and  recovery  made  by  A.  and  recoveiy 

stiffered  by   C,  the  power  suffered  by  C,  the  proviso 

will  be  barred.  will  be  barred. 

{a)  4  Sim.  Rep.  65. 

(b)  8  Taunt.  845.   And  see  S.  C.  Sugd.  Powers,  5th  ed.  Appen.  No.  4. 
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As  a  power  to  alter  the  uses  of  a  settlement,  and  a  pro*        18S5. 
viso  for  altering  them  upon  a  given  event,  differ  only  in  the      ^"^^ 
nature  of  the  event  upon  which  the  new  uses  are  to  arise,' a  d. 

pofver  to  alter  uses  being  a  proviso  that  they  shall  be  altered        ^^^ 
upon  the  power  being  exercised,  the  two  cases  are  exactly       Earl  of 
similar.    Roper  v.  HalUfax  was  twice  argued,  and  it  was     ^^^^^^^^ 
decided  that  the  power  was  not  barred. 

3.  All  the  cas^s  in  which  a  recovery  has  been  held  to  Prioritvof 
be  a  bar  to  a  condition  or  shifting  use,  have  been  distin-  '^  ^°'' 
guished  from  the  present  case  by  a  marked  feature.  In  all 
of  them  the  limitation  over,  (or  springing  use,)  which  was 
held  to  be  barred^  was  not  precedent  in  point  of  limitation 
to  the  estate-tail,  (as  is  the  case  faerei)  but  was  subsequent 
to  it.  The  use  did  not,  as  in  the  present  case,  spring  from 
a  point  anterior  to  the  commencement  of  the  estate-tail^  but 
only  abridged  or  determined  the  estate-tail  after  it  had  com* 
menced  in  interest  (a).  Thus,  in  1  Mod.  Ill  {b\  the  two  fot 
lowing  cases  are  put  by  Hak: — ''  A  man  made  a  gift  in  tail, 
determinable  upon  his  non-payment  of  10002.|  the  remainder 
over  in  tail  to  £.,  with  other  remainders.  Tenant  in  tail 
before  the  day  of  payment  of  1000/.  suffered  a  common  re* 
covery,  and  doth  not  pay  the  lOOOZ.;  yet  because  he  was 
tenant  in  tail  when  he  had  suffered  the  recovery,  by  that  he 
had  barred  aU."  And  again,  ''  If  tenant  in  tail  be  with  b 
limitation — so  long  as  such  a  tree  shall  8tand>-4i  common 
recovery  will  bar  that  limitation."  In  both  which  cases 
the  estate  tail  is  precedent  to  the  limitation  which  is  barred* 
So  in  Page  v.  U{^ard{c),  it  was  laid  down,  that  if  an 
estate  were  limited  to  Mary,  and  the  heirs  male  of  her  body^ 

(a)  In  the  principal  caie,  it  is  less,  by  this  ea^ffesrioD,  we  are  td 

clear    that    the    estate-tail    had  understand,  "commenced  inponef 

**  commenced  in  interest;''  tliat  it  sum  or  actual  ehjoymeni"iairlds^ 

im  a  vaied  estate  in  remainder;  sense,  however,  the  words  do  not 

asid  cooseqaently  that  1^  the  ope-  ^HPP*^  to  be  employed, 

ration  of.  the  proviso  it  was  divest-  .  (6)  In  Bemon  v.  fiecbojiy  cited 

ed  or  defeated.^or,  in  other  words,  tupr^  739. 

<<  abridged  or  determined  after  it  (c)  S  Salk.  570. 
had  commenced  m  ifUeresi  ;**  un- 
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1885.        by  S^opU  to  be  begotten,  provided  that  if  the  thoiiM  nmrr; 
^'^y^      My  biii  ft  SiaHf,  then  ihe  esUte  should  repien  end  b«  to 
^  J,  S,  and  iris  heirti,  a  connnon  racpvery  suffered  boAne 

LvvLir      marriage  would  bar  the  esUte-tail  and  reoMUiderB,  and  her 
Sari  of      marriage  with  another  would  not  avoid  the  reeovery.     Hew 
ScAKBORouoB  ^g^^  ^^  limitation  over  was  subiefUiHt  to  the  estnlo-taiL 
In  Gulliver  v.Athby{a\  an  estate  was  devised  aceopding 
to  eertain  limitations,  under  which  A.  S*  became  tenant  in 
tail  in  possession,  and  two  years  afterwards  suffered  a  reeo* 
very,  and  the  will  contained  a  proviso  that  every  pareon  lo 
whom  the  estates  sliould  descend  should  take  the  name  of 
Wjfh$$,  but  without  any  devise  over  for  non^performanco* 
Jl.  S.  never  took  the  name,  and  the  question  was,  whether 
the  estate  went  over.     It  was  held  that  it  did  not,-^on  the 
ground  either  that  there  was  no  limitation  over,  or  thai  if 
there  were,  it  was  barred  by  the  recovery.     But  hare  pleo 
the  gift  over  (if  any)  was  clearly  subsequeni,  in  point  of  limi» 
tatioo,  to  the  estate«tail.    So  also  in  DriiMr  d.  BJgar  «. 
Edgar  ib)^  where  the  demise  was  to  jHfeiy  £.  in  tail|«i— 
proviso,  that  if  she  should  die,  not  leamg  a  child  or  chit* 
dren  living  at  her  decease,  the  estate  sbonld  go  over :  Mtry 
jB.  anffereil  >  recovery,  and  it  was  held  that  she  took  asi 
estate-tail,  and  that  the  recovery  barred  the  Kmitation 
The  gift  over  was  dearly  subtiquent.    In  all  tbeee 
therefore,  there  is  a  marked  feature  which  distinguishee  tbeni 
from  Roper  v«  HalHfax  and  the  present  case,  in  whicb  the 
springing  use  takes  eflbet  not  tubsequentfy  to  the  eslate-taB, 
but  arises  Irom  a  point  anterior  to  the  commeacemesit  of 
the  estate-tail.    The  principle  on  which  JPege  v.  Hmymaifd 
and  the  like  cases  depend,  has  no  application  to  the  case 
of  a  springing  use,  which  arises  antecedently  in  point  of 
limitHtioii  to  the  estate-tail,  that  is,  %  use  whiqh  spriqgs  fipQH 
a  pobt  anterior  to  the  conmeneemant  of  it.    Tba  ground 
on  which  a  recovery  bars  a  remainder  expectant  on  an  eetate^ 
tail  is,  as  expressed  by  Hale  in  Benson  v.  Hodion^  that  the 
recoveror  conies  in  in  amtinuance  of  the  cstfte  liilt  so  that 
(o)  4  Bnrr.  198a  {b)  Cowper,  379. 
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the  remtiiider  never  comes  mto  pestestion.    Now  thk  eon-        lee*. 

dnaance  of  Ae  esUte^uU  may,  ebvieutly,  wdl  ptevent  enj      ^^^ 

linitiuion  or  springing  use  from  teking  ethct,  wbick  maiiely  '4, 

abridges  or  determines  the  estete-lail:<»sneh  ae  the  eonds-      Lvmliv 

tional  limitatioo  to  the  case  put  by  Hide,  of  a  eonveyanee       Eari  of 

to  j1.  and  the  heirs  of  his  body,  so  long  as  a  trae  stands,  SoAaaoBewea 

and  then  over.    The  prolongation  of  tbe  estate«>tail,  by  the 

reeovery,  may,  on  the  same  principle,  as  it  prsveols  its 

determination  by  tbe  failure  of  issue,  also  prevent  its  deSsfw 

mination  under  a  conditional  limitation  anneied  to  il«    But 

the  mere  prolangatwn  of  the  interest  of  the  tenant  in  tail 

can  have  no  tendency  to  preclude  the  operation  of  a  proviso 

which  springs  from  a  point  anUrior  to  the  commencement 

of  the  estate^tail,  and  overreaches  the  entirety  of  }t«     In 

such  a  case  the  proviso  does  not  ieiermim  the  estaie«tail,  bnt 

$»b9$it$iie$  a  new  use  in  tbe  place  of  tbe  entirety  of  it,  in 

the  seme  asanner  as  if  the  limitation  in  tail  had  never  been 

contained'  in  the  settlement.    A  distinction  eiacdy  to  this 

cffeet  is  snggested  in  two  notes  of  tbe  late  Mr.  Beijeant 

Hiltf  which  have  been  printed  in  Samfsrj  an  Um  (a).   From 

the  first  note  it  appears  that  the  Serjeant  at  one  time  const- 

demd  that  Pag9  v.  Hoffimard  went  too  fep,  and  that  even  in 

suvb'oiises  tbe  recovery  woidd  not  bar  conditional  limitatione. 

He  afterwards  altered  this  opinion,  and  added  a  seoond  note, 

vkkfk  n  as  follows : — ^  N,  B.  Since  the  above  was  written, 

it  seems  clear,  on  further  consideration,  that  where  an  estate 

is  devised  to  one  in  fee-simple  upon  condition,  and  in  ease 

tbe  condition  be  not  performed,  then  to  another;  this,  if 

within  due  bonnds,  will  be  good  ee  en  eteaitovy  deeie% 

and  therefore  not  barrable  by  recovery,  because  no  oieenr 

tory  devise  can  be  barred  by  recovery,  (at  leaat  not  unless 

tbe  person  to  whom  the  executory  devise  is  made  is  vouebed 

in  the  recovery,)  yet  if  in  such  case  the  first  devise  he  not  a 

fee^mple,biitafee«tail9  then  the  devise  over  will  operate 

not  by  way  of  executory  devise,  but  as  a  contingent  remain* 

der,  and  consequently  a  recovery  suffered  by  tenimt  in  t«il 

(a)  Vol.  i.  p.  430,  4th  edit 
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1885.        before  the  conditioii  or.  .^ntingeDcy  happens  bo  which  the 
^^^^      remainder  ifr  totake  effect,  must  extingiosh  it^-r-becaiue  a 
d,  renvunder  caQnot,  though  an  executory  devise  od^,  and 

LvMLEY  nlnrays  doea,  subsist  without  aparticuku-  estate  to  support 
Bail  of  it.  But  where  kinds  are  devised  (to  A.)  in  tail  on  con- 
ScABBOBovoH  jjjjj^^  ^^  jf  ^^  couditioH  be  broken  then  to  B.,  this, 
thottgh.  called  a  canditumim)^  is^  by  reason  of  the  ^levise 
over,  a  limitaiiim  (an  ezeciitory  limitation),  or,  as  it  is  fie- 
4}iimtly  called,  a  condUumal  Imitation  {b):smd  the  devise 
over,  being  limited  ■  after  a  particular  estate,  (viz.)  an  estate 
^1,  (which  is  .capable  of  supporting  it  as  a  contingent  ro- 
mainder,)  it  therefore  operates  as  a  contingent  remainder, 
and  .^erefore  a  recovery  suffered  (before  -breach,  of  con- 
dition) by  tenant  in  tail,  must  destroy  the  contingent  le- 
jnainder  by  destroying  the  particubr  estate  which  supported 
it,. before  the  contmgency  happened,  that  is,  before  the 
remainder  vested ;  for  it  is  a  clear  rule  that  every  rtmaimdtr 
must  vest  during  the  particular  estate,  or  eoinstanti  that  it 
.determines,. or  otherwise  it  can  never- vest  at  aVL"*  From 
this  note  it  appears,  that,  in  the  opinkm  of  the  leansed  eer- 
jeant,  the  only  cases  to  which  the  principle  of  Page  v^Htqf^ 
.tDard{c)  is  applicable,  are  cases^where  the  limitation,  by  whish 
the  estate-tail  may  be  affected,  is  expectant  on  lie  estate^ail 
in  the  same  manner  as  a  contingent  remainder  is  expectant 
.The  part  of  the  note  which  suggests  that  the  reasoa  of  the 
.executory  limitations  bemg  barred,  is,  that  the  particular 
estate  which  supports  it  is  destroyed,  is  open  lo  objection; 
because  an  ex^fiutory  limitation  does  not  (according  to  the 
.distinctions  now.  made)  require  to  be  supported  by  a  particu- 
lar ertate.  as.  a  c^ingent  remainder  does.  But  the  general 
bearing.and.  intention  of  the  npte  agrees  with  what  is  now  in- 
sisted Qn>  to.  that  the  principle  on  which  Page  v^Hajftaard 

(a)  Mr.  FeamCf  {Cont.  Rem,  tians,  strictly  suc^  with  cxecii<ary 

G.  2,  8. 3y)  in  his  observations  upon  /imt^attoiu,  sometimes  less  aocuratfr- 

datUlies  for  the  cesser  of  fh^  estate  ly  tenhed,  con£tiatuil  latdtatwm. 
of  a  tenant  in  tail,  would  rather         (6)  Co.  Im.  908,  n.(^>> 
appefr  to  have  oopfounded  amdh^       {4  ^  ^f^  ^^^i  'W^  7'^* 
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and  other  similvcaMs  depetub,  applies  only  to  cases  where  1^35. 
the  executory  liDntfltion  is  subsefuent  to  or  expectant  oii  j^'^ 
the  estaie-tftit,  not  to  a  case  where  the  executory  limilatidii  d. 

or  springing  use  aiisea  from  a  point  antericr  to  the  com-  ^^l^^ 
mencement  of  it.  The  note^  taken  with  the  decided  cases,  ^^vl  of 
supports  the  position,  that  the  ground  on  which  a  recoveiy 
operates  as  a  bar  to  an  executory  limitation  is,— analogy  to 
its  operation  as  a  bar  to  remainders;  according  to  which 
rule,  the  right  of  the  plaintiff  in  this  case,  to  recof  er,  would 
be  dear; — since  such  analogy  holds  only  as  to  uses  which 
are  $ub9equent  to  and  expectant  on  the  estate^atl,  not  with 
respect  to  uses  which  are  antecedent  to  it. 

The  rcsvit  then  of  the  plaintiff's  argument  is  this.    First,  Sommwr^  of 
On  general  principles^  the  estate  recovered  being  derived  out  gament  upon 
of  the  estate^tail,  ought  to  be  subject  to  whatever  the  etUire  "f*.  fintpropo- 
estatewtail  was  itself  subject  to,  and  consequently  subject 
to  a  springing  use  which  arises  from  a  point  anterior  to  the 
commencement  of  it.    Secondly,  Jtcp^  v.  Halfifax  has 
decided  that  it  2>so  subject;  and  other  authorities  bear  out 
that 'conclusion.    Thirdly,  The  cases  in  which  a  recovei^ 
has  been  held  to  be  a  bar  to  an  executory  limitation,  have 
aW'been  cases  where  the  executory  limitation  was  subsC" 
^itm  to  and  expectant  on  the  estate*tail.    And,  Fourthly, 
The/  principle  whiich  governed  these   cases  applies  only 
vrtie^e  that' feature  occurs,  and  does  not  reach  a  case  where 
the  executoiy  limitation  is  antecedent  to  the  estate-tail. 

There  win  therefore  be  two  classes  of  cases.  The  first, 
consisting  of  cases  like  Page  v.  ^oyimrd,' where  an  estate- 
tail  may'  be  determined  or  abridged  by  an  executory  limita- 
tion or  springing  use  annexed  to  it  and  expectant  upon  it. 
The  second,  consisting  of  cases — such  as  Roper  t:HalUfhx 
tibd  the  present  case^— where  the  springing  use  arise*  from  a 
point  anterior  to  the  commencement  of  the  estate-tail,  and 
overreaches  the  entirety  of  it.  In  the  first  class  of  cases 
a  recovery  by  the  tenant  in  tail  will  bar  the  springing  use — 
in  the  second  class  of  cases  it  will  not. 

All  text-writers  on  the  subject  expressly  or  impliedly  Opinions  of 
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iiBB,       iteogniM  this  dist]n€lton«    I«  Stt^tkn  on  ¥mmn{m)f  iht 
^^^'^'^      Mtbor  iupposet  the  cite  af  an  e^UM  limiled  tm  m  pareal 
fi^        for  li(b>  whd  ibea  10  hk  cbilAen  is  lie  sfaeil  apfioiiit  b^  w^ 
hautiY     aoii  Bi  liejaoU  Hf  eppokittiient  lo  the  cbiidmi  in  tail)  eni 
B«rl  ef      obetrfee-ui.^'  The  caM  bai  been  eODskiered  similar  to  that 
Seiaaoaetftfi  of  JPofs  ?.  Hnffwifd.    To  this  opioioii  the  author  hk&sclf 
once  ineluied^  but  further  cotisiileradoD  has  induced  him  to 
otasider  ttie  point  rery  doubtful;  for  ui  PmgB  vt  Hmfwardf 
aUhoogh  the  words  expressed  a  emdition,  yet  they  were  con- 
strued to  be  a  limitation  (b);  and  therefore  it  is  the  cointnott 
case  of  a  nested  estate-tail  with  timitation  onef  in  a  certain 
eventi  in  which  case  it  is  quite  clear  that  a  recorery  suffered 
before  the  happening  of  the  e? ent  will  defeat  the  timhatioos 
Of  er.    It  is  like  the  case  put  by  Hale^  C.  J.|  in  Betnon  t. 
HodMon^  of  a  tenant  in  tail  with  a  limitation  so  long  as  suck 
a  tree  shall  stand  (c) ;  and  he  held  that  a  cOtnlnon  recovery 
would  bar  that  limitation*    But  in  our  case  the  question 
would  be,  whether,  during  the  life  of  the  donee  of  the 
power^  the  estates  to  be  treated  under  the  power  w^uld  not 
be  eonsidered  a  charge  upon  the  estate-tail."     These  ob- 
servations were  written  prior  to  Roper  v.  Hullifor,  and  the 
correctness  of  them  was  confirmed  by  that  casCi    The  word 
^charge*'  is  only  another  mode  Of  describing  the  interests, 
which  the  plaintiff  insists  are  not  barrable.     In  5  Ctuitift 
Digest,  c*  z,  s.  3)  it  is  said,  **  no  estates  or  interests  ans 
barred  by  a  common  recovery,  but  those  which  are  $ubs9^ 
qmiti  in  point  of  limitation  to  the  estate  of  which  the  re- 
covery is  suffered;  for  all  hterests /irecrifeii^  remain  as  they 
were  before/'    In  Bitrton^s  Compendium  of  the  Law  of 
Real  Property  (^,  after  noticing  that  in  the  common  case  of 
a  settbrilent  with  i,  power  of  sale  and  exchange  to  be  exer- 
cised with  the  consent  of  the  tenant  for  life,  or  tenant  ii 
t4tl  in  possession  for  the  time  being,  the  power  is  not  bar- 
rable during  the  estate  for  lifci^— for  which  proposition  he 
cites  Jioper  Vi  Hallifaxp — there  is  the  folio  wingi«mark>  *'  The 

(«)  P.  79,  ed,  4;  p.  80^  ed.  5.  .  (c)  &tpri,  737. 

H)  Vide  tuptd,  740  (d).  (d)  Page  254. 


EAflTBB  naif ,  T  WILL«  IT«  TM 

i/muMt  w  tail  in  temiusckr  cannot  Mffinr  a  reco^rj  ilrkbottt        lasa. 
tkm  toncmroice  of  the  tenant  for  Ufb^  and  e? en  tUa 


Soa 
ranct  wiU  not  necesaariljr  dcatroir  Ihe  powar;  for  hi*  old  j^ 

tatata  for  life  may  still  cootiniio>  ami  while  tbat  lasto  any  ^vmiM 
shifting  use  arising  by  an  eiercise  of  the  power  givM  to  Jmr\  of 
the  trustees  nusb  be  oMtuient  to  the  estate-Uil^  and  para-  SeaaBoaevaa 
moumt  to  it. in  title*  and  therefore  that  power  will  still  cen^ 
tinue  eiercisable  notwithstanding  any  act  of  the  tenant  in 
tail*"  In  Bai/ejf  on  Fines  and  Recoferiea  (o)»  it  is  atated  on 
the  authority  of  iioper  vi  Halli/at  that,  '<  A  reoovery  by 
tenant  for  life,  and  remainder-tnan  in  tail,  will  not  destn^  a 
power  whieh  is  antecedent  to  the  estate-taiL"  In  Safukrs 
upon  Uses  (t),  the  same  principle  is  distinctly  stated  and 
insisted  on«  Sanders  says, ''  Holif  C«  J.,  in  Page  and  Hay^ 
toard,  having  stated  generally  his  opinion  that  a  recovery 
wilt  bar  a  condition  or  limitation  collateral  to  the  estate*tail, 
for  the  destruction  of  which  it  is  suffered,  it  has  been  eon- 
tended  that  a  recovery  will  destroy  a  power  originally 
reserved  with  a  view  to  defeat  such  estate-tail.  But  a 
recovery  has  the  effect  of  barring  a  collateral  condition 
or  limitation,  on  the  principle  that  it  bars  all  remainders 
expectant  upon  it,  but  it  cannot  affect  A  use  preeedeni  to 
the  estate-tail  of  which  the  recovery  is  suffered,  for  the 
recoveror  comes  in  as  of  the  estate  of  the  tenant  in  tail, 
and  subject  to  all  charges  to  which  it  is  subject,  and  to  all 
limitations  precedbg  it/*  And  afterwards  hd  puts  exactly 
the  present  case.  **  Suppose  lands  limited  to  the  use  of  A. 
for  lifef  with  remainder  to  B»  in  tail,  remainder  to  C.  in  fooi 
subject  to  a  proviso  that  if  a  certain  aet  be  done  within  the 
eoinpass  of  JJb  life,  the  uses  limited  to  B.  and  C.  should 
cease,  and  in  lieu  thereof  the  use  should  be  to  X).  in  fee  | 
it  could  scarcely  be  contended  that  any  act  by  the  tenant 
in  tail  could  defeat  this  springing  use.  It  (i.^,  the  spritiging 
use)  would  not,  in  the  sense  in  which  the  expression  is 
us^,  dtitrmim  the  estate*tail  of  B.,  but  it  would  prevent 

(a)  Bige  SS9«  (b)  i  Sand.  Us.  70, 4th  eL 
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iii  taking  effect  in  poMessiofi  (a).  It  woaU  mbttitute  an- 
other estate  in  lieu  of  the  estate-tail/'  Before  the  action 
in  JBoper  v.HaUifax  was  brought,  an  opinion  had  been 
written  on  the  case,  (which  is  printed  in  Sanderi  on  Uses,)  (jb) 
in  which  the-  same  principles  are  relied  on  (c).    . 

These  authorities  are  confirmed  in  a  satisfactory  manner  by 
the  language  of  3  &  4  FT.  4,  c.  74,  which,  as  is  well  known, 
was  not  intended  to  alter  the  general  powers  possessed  by 
a  tenant  in  tail,  and  the  I5th  section  of  which  excepts  from 
the  interests  which  may  be  barred  by  tenant  in  tail,  **  all 
estates  prior  to  the  estates-tail"(c/). 

In  the  preceding  observations  an  attempt  has  been  made 
to  go  fully  into  the  principles  and  authorities  affecting  the 
present  case.    But  the  truth  is,  that  a  very  cursory  consi- 


(a)  Ai  the  estate-tail  of  B.  had 
alegal  existence helbre  the  springing 
UM  took  eflbct,  and  ceased  to  have  a 
l^galexistenoe  by  reason  of  its  taking 
eflfect,  the  conclusion  seems  to  be 
unayoidable,  that  the  springing  use 
determined  the  estate-tail,  and  that 
the  estate-tafl  was  prevented  ftom 
taking  effect  in  possession,  in  con- 
$equence  of  tuck  deierminaiion, 

(b)  Vol.  i.  p.  426. 

(c)  To  ^  opinions  quoted  in 
die  text  may  be  added  that  of  .an- 
other writer,  the  accuracy  of  whose 
judgment  is  well  known,  who,  in 
treating  of  die  eftct  of  an  assur- 
ance under  3  &  4  Will.  4,  c.  74, 
upon  executdiy  HmitatioDs,  puts 
the  case  of  a  power,  analogous 
to  that  in  the  principal  case,  and 
concludes  that  the  substituted  as- 
surance will  not  bar,  as  a  f  <  reco« 
veiy  would  not  have  barred,"  the 
power;  adding,  that  *<in  omsider- 
ing  the  effect  of  a  recovery,  or  of 
its.  substitute,  with  reference  to  ex- 
ecutory limitations,  questions  sug- 
gest themselves  which  cannot  be 
satisfactorily  solved  upon  ordinary 


principles;*'  snd  that  *^it  shoidd 
rather  seem  that  the  Courts  lUI 
into  die  error  of  hoUing  diat  die 
recovery  of  tenant  in,  tail  aoqniFsd 
the  fee,  discharged  from  the  execu- 
tory limitation,  instead  of  hddiiig 
that  the  recovery  acquired  the  fee 
defeasible,  as  bdfore,  by  the  execu- 
tory limitation." — Hayes's  Introd, 
Convey.  2nd  edit  380,  n,(151). 

(d)  The  act  (s.  15)  giyes  to  the 
tenant  in  tail  a  disposing  power  as 
against  all  persons  daiming  the  land 
by  force  of  the  estate-tail,  and  all 
persons  whose  <<  estates  (see  the 
definiiions  ins.  1,)  are  totakeeffiet 
after  the  deiermkuUum  or  ui  db- 
featanee  ^"  die  estate-tail.  As 
this  is  a  substantive  enactment, 
made  without  reference  to  the  con- 
struction which  the  Courts  have  put 
upon  the  old  assurance  by  recomy, 
it  may  perhaps  afiford  an  oppocto- 
nity  for  correcting  the  doctrine  as 
to  the  power  of  a  tenant  in  tail 
over  springii^  uses,  if  on  examina- 
tion that  doctrine  shall  appear  to 
be  unsatisfectoiy. 
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deration  of  the  case,  and  of  the  principles  affecting  it,  will  1835. 
enable  the  Court  to  arrive  with  confidence  at  ,the  conclusion 
upon  which  the  plaintiff  insists.  Thus,  if  lands  be  limited, 
to  the  use  of  A*  for  life,  with  a  limitation  to  trustees  for  a 
term  of  1000  years,  with  remainder  to  £.  in  tail,  it  is  clear  that 
a  recovery  by  B.  will  not  affect  the  term  of  1000  years  (a). 
Upon  the  like  principle,  if  the  limitation  be  to  il.  for  life, 
remainder  to  £.  in  tail,  with  a  proviso  that  upon  a  given 
event  happening  during  the  life  of  the  tenant  for  life,  a 
term  of  1000  years  shall  take  effect  between  the  life-estate 
and  the  estate-tail,  it  is  clear  that  the  springing  use  under 
this  proviso  could  not  be  affected  by  the  recovery.  And 
the  same  conclusion  necessarily  follows  if  the  term,  instead 
of  being  for  1000  years,  be  for  10,000  years,  or  be  indefi- 
nitely extended,  or  if  the  proviso  be,  that  upon  the  given 
event  happening  during  the  life  of  the  tenant  for  life,  entirely 
new  uses  shall  be  substituted  for  the  old  ones.  Or,  lastly, 
the  case  may  be  put  strongly  and  clearly  in  this  manner: — 
If  the  recoveryj  instead  of  being  suffered  by  Viscount 
Lumley,  were  suffered  by  a  remote  entailee, — for  instance, 
by  a  son  of  William  Lumley, —  it  seems  impossible 
to  conceive  that  such  recovery  could  have  the  effect  of 
barring  the  shifting  use,  supposing  it  to  arise  during  the 
life  of  the  defendant.  But  the  only  principle  upon  which 
that  conclusion  can  be  escaped  from  is,  that  the  use  is  prer 
cedent  to  the  estate-tail  of  such  remote,  entailee,  and  on  that 
ground  is  not  destructible ;  and  this  principle,  if  applicable 
in  the  one  case,  applies  with  equal  force  where  the  party 
vouched,  instead  of  being  a  remote  entailee,  is  entitled  to 
ft  remaiDder  in  tail  immediately  expectant  upon  the  determi- 
nation of  the  life-estate.  This  concludes  all  that  need  be 
said  upon  the  plaintiff *s  first  proposition. 

II.   The  plaintiff's  second  proposition  is, — that  as  the  Second  ptopo- 
event  happened  during  the  life  of  the  defendant,  the  cir-  joo^reat  e- 
cumstance  of  the  proviso's  not  having  been  restricted  to  nerelityin 
that  event  makes  no  difference ;  that  as,  in  the  result,  the  ^  ^  P*^^*^^* 

(«)  Vide  ante,  vol.  i.  177,  &c. 
VOL,  IV.  3  c 
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1635.        case  18  the  same  as  if  the  proviso  bad  been  restricted  in 

the  manner  supposed  by  the  first  proposition,  tbe  legml 

conclusion  ought  to  be  the  same  also.     But  possibly  ao 

argument  may  be  attempted   to  the  effect — that  bj  tbe 

recovery,  the  proviso  would,  according  to  Page  v.  Hey- 

ward,  clearly  be  defeated,  in  case  of  the  event  not  happen* 

log  till  after  the  defendant's  death,  and  that  this  circum* 

stance  in  some  way  affects  the  efficiency  of  the  proviso, 

and   prevents   its   operating  at  all.      Sucb   an  argument 

would  rest  upon  no  solid  reason — and  in  fact  there  is  ao 

room  for  raising  any  argument  of  the  kind.     For  tbe  sbifl* 

ing  clause  may  be  construed  divisim,  t.  e*  as  contwiing  in 

itself  several  provisoes   applicable   to  tbe  estates  of  the 

respective  takers, — that  is,  one  proviso  that  if  the  given 

event  shall  happen  during  the  estates  for  life,  the  uses  shall 

shift,  and  so  on  a  separate  proviso  for  the  time  of  each 

estate.    Such  a  construction  appears  to  have  been  adopted 

in  Boyce  v.  Harming  (a),  where  a  power  of  sale  given  to  trus* 

tees  to  be  exercised  with  the  consent  of  tenants. for  life, 

and  after  their  deaths  at  the  discretion  of  the  trusteesi  was 

held  valid, — apparently  on  tbe  ground  that  the  power  might 

be  considered  as  comprising  two  powers,  one  exercisable 

during  the   life-estates,  which  would  be  good,  and   the 

other  exercisable  after  the  determination  of  those  estates* 

If  the  like  construction  be  adopted  here,  the  proviso  appl»> 

cable  during  the  estate  for  life,  is  the  proviso  which,  in  the 

event,  has  taken  effect,  and  therefore,  according  to  the  pro^ 

position  already  established,  it  is  not  affected  by  the  recO" 

very.    These    observations,  however,  enter  into   niceties 

which  this  part  of  the  plaintiff's  case  does  not  require* 

The  plain  sense  of  the  matter,  and  all  that  ought  properly 

to  be  said  on  this  part  of  tbe  case,  is,  that  tbe  question 

arises  upon  a  limitation  by  way  of  use  (b),  and  is,  therefore, 

unaffected  by  any  technical  rules, — that  in  the  event,  tbe 

case  put  by  the  plaintiff's  second  proposition  is  identical  with 

the  case  put  by  this  Jirst  proposition, — and  that  tbe  cases 

being  identical,  the  legal  consequences  must  be  the  same. 

(a)  2  Crompc  &  Jerv.  334.  (6)  Vide  post,  750,  d. 
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Prtittm  (with  whom  was  jirmstroug,)  for  the  defendant        18S5. 

The  defendant  rests  his  case  on  four  propositions. 

I.  The  proviso  for  shifting  the  estates  on  the  descent  of 
the  earldom,  operated  onlj  on  the  estate  for  life  of  the 
defendant ;  and  its  effect  was  to  determine  the  life-estate 
only,  so  as  to  give  the  estate  over,  not  to  the  lessor  ^^^'^^^^^y*'" 
of  tlie  plaintiff,  but  to  Viscount  Ltim/ey;  and  therefore,  first  proposi- 
adoiitting  that  the  recovery  has  not  destroyed  the  proviso,  ^^"  * 
the  plaintiff  is  not  entitled  to  recover.  The  proviso  for  proviso  on 
shifting  the  estate  is  in  the  nature  of  a  proviso  creating  ^^1^^  ^^'  ^^^® 
a  forfeiture,  and  is  to  be  construed  strictly,  to  prevent*  as 
£u-  as  possible,  a  forfeiture  from  being  incurred.  Doe  v. 
Yatei(a).  The  proviso  for  shifting  the  estate  is  pren 
ceded  by  a  proviso  for  taking  the  name  and  arms  of  Savile 
(cbrawn  with  great  skill),  and  which  affords  a  key  to  the 
construction  of  the  proviso  in  question.  The  name-and** 
arms  clause  contains,  first,  a  proviso  of  cesser,  directing 
that  the  estate  of  the  party  who  neglects  to  take  the  name 
and  arms  shall  cease;  and  secondly,  a  provision  declaring 
the  consequence  of  such  cesser,  viz.  that  the  estate  shall 
go  over  to  the  person  next  in  remainder;  and  it  is  per- 
fectiy  clear  that  the  effect  of  this  clause  would  be  to  deter-^ 
mine  the  estate  of  that  party  only  who  neglected  to  take 
the  name  and  arms.  Analogy  would  lead  us  to  expect 
that  the  clause  for  shifting  the  estates  on  the  descent  of 
the  earldom,  should  have  a  similar  operation,  and  that  it 
would  determine  the  estate  of  that  party  only  who  ao* 
quired  the  earldom.  Accordingly,  this  is  the  effect  of  the 
clause.  It  contains,  like  the  name-and-arms  clause,  two 
provisions,  via;,  first,  a  proviso  of  cesser,  and  secondly,  a 
provision  directing  to  whom  the  estate  is  to  go.  The  pro^- 
viso  of  cesser  only  determines  the  estate  of  the  party 
who  shall  become  earl,  that  is,  in  the  present  case,  the 
estate  of  the  tenant  for  life,  the  defendant.  The  directory 
provision  cannot  give  over  more  than  the  proviso  of 
cesser  takes  away;  and  as  only  the  life  estate  of  the  defend- 

(a)  5  Barn.  &  Alders.  554,  and  1  Dowl.  fie  Rjfl.  187. 
3c2 
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ant  is  given  over,  it  must  be  intended  that  it  should  go 
over  to  the  person  next  in  remainder  expectant  on  that 
life  estate,  viz.  to  Viscount  Lumley.  The  result  is  sup- 
ported and  confirmed  by  this  consideration : — If  the  tenant 
for  life  had  died  before  the  descent  of  the  earldom,  and 
the  earldom  had  descended  on  a  tenant  in  tail,  it  cannot  be 
disputed  that  under  the  words  of  the  shifting  clause,  ac- 
cording  to  any  construction,  the  estates  would  have  gone 
over  to  the  next  entailee,  namely,  the  person  next  in  re- 
mainder after  the  person  who  had  become  earl.  The  con* 
struction  for  which  the  defendant  contends  has  the  effect 
of  carrying  it  over  in  like  manner  to  the  person  next  in 
remainder  after  the  person  who  becomes  earl,  where  the 
earldom  descends  on  a  tenant  for  life ;  whereas  the  con- 
struction for  which  the  plaintiff  must  contend,  would  in 
the  latter  case  carry  it  over  not  to  the  person  next  in 
remainder  after  the  person  who  becomes  earl,  but  to  the 
person  in  remainder  after  that  person  and  his  sons ;  thus 
giving  a  different  operation  to  the  clause  in  the  two  cases. 

In  Doe  V.  Heneage  {a),  and  in  Stanley  v.  Stanley  (6), 
where  there  were  provisions  for  shifting  the  estates,  the 
effect  was  given  to  the  provisions  which  the  defendant  says 
ought  to  be  given  to  the  proviso  here.  In  Carr  t.  Lord 
Erroll  (c),  a  different  effect  was  given  to  the  provisions; 
but  in  that  case  the  words  could  not  be  got  over. 

On  these  grounds,  therefore,  the  defendant  insists,  that 

admitting  the  recovery  not  to  have  barred  the  proviso,  the 

lessor  of  the  plaintiff  could  have  no  title  to  enter. 

Defendant's  I^*   ^^^  effect  of  the  proviso  for  shifting  the  estate  on 

second  propo-  the  descent  of  the  earldom   was,  to  accelerate  the  old 

Acceleration,    remainders,  not  to  confer  new   interests;  and  this  is  an 

answer  to  the  plaintiff's  argument,  because  the  acceleration 

of  the  old  remainders  does  not  render  them  antecedent  to 

the  estate  tail,  and  by  the  admission  of  the  phirtftiff)  the 

recovery  bars  all  except  what  is  so  antetedent:    ItJhas  been 

(a)  4  T.  R.  13.  (c)  6  East,  58. 

lb)  16Ves.jun.491. 
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already  noticed,  that  the  clause  in  question  contains  two 
provisionsi  viz.  firsts  a  proviso  of  cesser;  and  secondly, 
a  provision  of  gift  over;  and  it  is  obvious  that  the 
object  of  the  clause  might  be  effected  by  either  of  these 
provisions,  without  the  aid  of  the  other.  Its  operation  is 
effected  by  means  of  the  proviso  of  cesser.  This  con* 
struction  must  be  adopted  on  these  considerations:  — 
Suppose  the  lessor  of  the  plaintiff,  before  the  proviso  took 
effect,  had  granted  an  annuity  chargeable  upon  his  estate 
and  interest  in  the  property ; — if  the  proviso  takes  effect 
by  way  of  cessetf  accelerating  the  old  remainders,  such 
annuity  would  continue  a  charge  notwithstanding  the 
operation  of  the  clause ;  but  if  the  proviso  takes  effect  by 
way  of  limitation  of  ntxo  uses,  the  annuitant  would  have  no 
charge  on  the  new  use  and  would  be  defeated; — a  result 
which  the  Court  will  not  sanction.  Again,  the  provision 
of  gift  over  directs  that  the  estate  shall  go  only  to  the 
person  and  persons  Jiext  in  remainder.  If  therefore  the 
clause  were  to  be  held  to  take  effect  under  the  provision 
of  gift  over,  it  would  carry  the  estate  over  to  the  next 
taker  only.  It  is  only  by  construing  the  clause  to  take 
effect  under  the  proviso  for  cesser, — that  is,  by  way  of  acce- 
leration,— that  all  the  persons  entitled  in  succession  in  the 
old  line  of  limitations  can  be  made  to  take  under  it.  For 
these  reasons  the  provision  must  be  held  to  take  effect 
by  means  of  the  proviso  of  cesser,  that  is,  by  way  of 
acceleration,  and  not  by  way  of  new  use,  and  then  the 
argument  of  the  plaintiff,  which  rests  wholly  on  the  new 
use  being  antecedent  to  the  estate-tail,  necessarily  fails. 

III.  The  estate  and  interest  of  the  lessor  of  the  plaintiff  DefendmuV 
is  subsequent,  or  at  least  collateral,  to  the  estate-tail  of  ^j^^ .  ^^^f °^g 
Viscount  Lumley,  the  donee  in  tail.     It  is  to  divest  the  subsequent. 
estate-tail  after   it  is  vested.     Therefore,  whether  subse- 
quent or  collateral,  it  will,  according  to  the  rule  as  stated 
by  the  plaintiff  himself,  be  barred  by  the  recovery  {a). 

(a)  It  cannot  be  denied  that  the      it  is  vested;"  and  the  distinction 
proviso  "divests  the  estate-tail  after   -taken    by   the   plaintiff  between 
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IV.  Whatever  construction  is  adopted,  the  plaiottflTs  i 
soning  is  fallacious,  and  the  proviso  is  destroyed  by  the  re- 
covery. The  argument  of  the  plaintiff  proceeds  od  the 
principle  that  the  fee  gained  by  the  recovery  is  derived 
out  of  the  estate-tail*  Such  is  not  the  principle.  The 
true  effect  of  a  recovery  is  to  gain  a  fee-^irople  **  so  far  «ft 
the  estate  was  in  the  donor.*'  It  is  on  this  principle  that 
charges  on  the  estate  of  the  donor  are  not  barred  by  a 
recovery,  and  according  to  this  principle  it  is  clear  that  the 
proviso  is  barred.  Roper  v.  Hallijax  is  distingaisbable 
from  the'present  case,  by  the  circumstance  that  in  that  case 
it  was  not  the  intention  of  the  parties  to  the  recovery  to 
bar  the  power : — on  the  contrary,  the  power  was  preaervcd, 
or  revived  by  the  declaration  of  the  uses.  Here^  it  was 
the  intention  to  bar  the  proviso.  The  iniention  is  the 
principle  on  which  Roper  v.  Hallifax  depends. 

Campbell f  A.  6.,  in  reply. 

I.  The  first  proposition  sought  to  be  established  by 
the  defendant  is  in  the  teeth  of  the  words  of  the  proviso 
for  shifting  the  uses.  The  result  of  that  propoisitioa 
would  be,  that  the  estate  would  go  over  to  the  issue  of  the 
person  becoming  ear]|  in  the  same  manner  as  if  such  per- 
son were  dead,  when  the  words  of  the  clause  are,  that  the 
estate  shall  go  over  in  the  same  manner  as  if  the  person 
becoming  earl  were  dead  without  issue.'*  The  arguments 
too,  by  which  the  proposition  is  supported,  are  untenable. 
First,  Doe  v.  Yatet  has  no  application  to  this  proviso, 
because  the  object  and  effect  of  this  proviso  are  not  for- 
feiture, but  a  mode  of  disposition.  Secondly,  it  is  not  true 
that  the  name-aud-arms  clause  affords  any  key  to  the  con- 
struction of  the  clause  in  question;  for  the  nature  aad 


springing  naesprecedentf  and  spring- 
ing uses  subsequent,  to  the  estate- 
tail,  obliges  him  to  maintain  that 
the  proviso,  though  it  goes  to  divest 
the  vested  estate-tail,  is  precedent, 
or  «  springs  from  a  point  antece- 


dent" to  the  estate-tad;  and  that 
because  an  estate,  ou  which  thepn^ 
viso  is  in  nowise  dependent,  (vtf. 
the  estate  for  life,)  happens  to  be 
precedent. 
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purposes  of  the  two  clauses  are  entirely  different.    The         183$. 

obiect  of  the  Dame-and-arms  clause  was  to  enforce  a  com-        \^'^'^ 

.  .  ...  Dob 

pliance   with   the  requisitions   for   taking   the   name  and  d. 

armS|  by  imposing  a  forfeiture  in  case  of  non-compliance ;  *-^>"*k^ 
»od  of  course  such  forfeiture  is  in  all  cases  confined  to  £«rl  of 
the  person  to  whom  the  punishment  is  due,  and  the  estnte  a"o*®^<** 
is  consequently  in  all  cases  given  over  to  the  person  next 
in  remainder  (a).  The  object  of  the  clause  for  shifting  the 
estates  on  the  descent  of  the  earldom,  was  to  make  pro- 
vision for  a  second  branch  of  the  family  when  an  elder 
branch  should  succeed  to  the  earldom  and  its  concomi- 
tants— an  object  which  would  not  be  effected,  in  cases 
where  the  person  who  becomes  earl  is  tenant  for  life,  by 
giving  the  estate  to  the  person  next  in  remainder,  that  is, 
to  the  son  of  such  person.  In  such  cases  it  is  necessary, 
in  order  that  a  second  branch  may  be  provided  for,  that 
the  estate  should  go  over  to  the  person  who  would  take 
Uie  estates  if  the  tenant  for  life  were  dead  without  iisue. 
Thirdly,  neither  is  it  true  that  the  construction  for  which 
the  plaintiff  contends,  gives  a  different  operation  to  the 
clause  where  a  tenant  for  life  and  where  a  tenant  in  tail 
acquires  the  earldom.  In  the  one  case,  indeed,  the  estate 
goes  to  the  person  next  in  remainder,  and  in  the  other 
it  does  not.  But  in  both  cases  the  estate  is  carried  from 
•the  person  who  becomes  earl  to  the  brother  of  that  person, 
or  the  issue  of  such  brother^  conformably  with  the  design 
of  providing  for  the  next  branch.  Fourthly,  Doe  v.  Hene- 
age  {b)  and  the  other  cases  cited  by  the  defendant,  were 
decided  (as  this  case  must  be)  according  to  the  particular 
words  used  io  the  will  or  deed. 

11.  The  defendant's  second  proposition  is  incorrect,  and  Defendant's 
if  correct,  would  not  affect  the  argument  of  the  plaintiff.  ^^^^  "^^^ 
As  stated  by  the  defendant,  the  clause  consists  of  two  pro- 
visions ;  viz.  first,  a  proviso  of  cesser,  and  second,  a  provi- 
.  sion  of  gift  over.     The  defendant  contends  that  the  opera- 

(a)  Quaere,  next  in  detcent  or  next  in  remainder. 
(6)4T.  R.  13;  itipra,  748. 
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1835.  lion  of  the  clause  is  affected  by  means  of  the  former  of 
these  provisions,  not  of  the  latter.  Now  it  will  be  observed 
that  the  proviso  for  cesser  directs  only  that  the  estate  of 
the  party  who  becomes  earl  shall  cease; — it  does  not 
direct  that  the  estate  limited  to  the  sons  of  such  person 
(when  a  tenant  for  life)  shall  cease.  But  the  provision  of 
gift  over  declares  that  the  estate  shall  go  over  in  the  same 
manner  as  if  the  person  who  becomes  earl  were  dead  wiik- 
out  i$8ue»  Therefore  the  latter  provision  goes  further  than 
the  former;  and  in  order  that  effect  may  be  given  to  the  whole 
intent  of  the  clause^  its  operation  must  be  under  the  second 
provision^  viz.  by  way  of  limitation  of  new  uses,  and  not 
under  the  previous  provision^  by  way  of  acceleration  merely. 
The  supposed  case  of  an  annuity  granted  cannot  influence 
the  legal  construction  of  the  will ;  and  it  affords  no  argu- 
ment on  the  ground  of  public  policy  (a),  because  in  which- 
ever way  the  proviso  operates,  such  annuity  would  be  a 
charge  in  equity.  To  the  argument  founded  on  the  word 
*'  next/'  it  is  a  sufficient  answer  that  the  proviso  directs  the 
estate  to  go  over ''  in  the  same  manner^'  as  the  person  or 
persons  in  remainder  would  take  the  same  in  case  the  party 
acquiring  the  title  were  dead  without  issue, — words  which 
are  sufficient  to  carry  it  to  the  several  lakers  in  soccessioa. 
But  further,  if  the  proviso  were  to  be  held  Co  take  effect 
by  way  of  acceleration  of  the  old  remainders,  and  not  as  a 
limitation  of  new  uses,  it  would  not  affect  the  argument  of 
the  plaintiff.  The  suggested  construction  cannot  be 
supported  on  the  proviso  of  cesser,  because,  in  order 
to  give  effect,  by  way  of  cesser,  to  the  intention  tiiat  the 
estates  should  go  over,  as  if  the  party  becoming  earl  were 
dead  without  issue,  it  would  be  nt-ccssary  tbat  ail  the  pre- 
cedent estates  should  cease;  whereas  the  provision  of 
cesser  in  the  present  case  makes  the  estate  of  the  tenant 
for  life  only  to  cease.  If  therefore  such  constnictieii  is 
adopted  at  all,  it  must  be  by  implying  that  the  estate, 
originally  limited  in  remainder  to  the  lessor  of  the  plaintiff, 

(a)  Vide  Rex  v.  St,  Qregoryj  Canterbuty,  ante,  137. 
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was  intended  in  the  given  event  to  be  accelerated  ;  that  is,         i885. 
that  such  estate  should,  in  the  given  event,  take  effect  and      ^^^'^ 
spring  from  a  point  anterior  to  the  determination  of  the  ^, 

particular  estates  upon  which  such  remainder  depends.  Lumlby 
And  the  result  of  such  a  construction  would  be,  that  the  Earl  of 
use  limited  to  the  lessor  of  the  plaintiff  by  the  will,  has  a  Scarborouoh 
capacity  of  taking  effect  in  either  of  two  alternate  ways, 
viz.  by  way  of  remainder  upon  the  natural  determination  of 
the  particular  estates,  or  by  way  of  accelerated  use  antece- 
dent to  the  determination  of  such  particular  estates.  As 
the  event  has  occurred,  the  use  takes  effect  in  the  latter 
way,  and  springs  from  a  point  antecedent  to  the  com- 
mencement of  the  estate-tail.  Therefore  in  the  event, 
according  to  the  principles  on  which  the  use  is  not 
destroyed  by  the  recovery,  the  circumstance  that  the  reco- 
very destroys  the  use,  so  far  as  it  had  a  capacity  of  taking 
effect  s^sequently  to  the  estate-tail,  is  no  reason  why  the 
recovery  should  destroy  it,  so  far  as  it  had  a  capacity  of 
taking  effect  antecedmily  to  the  estate-tail. 

III.  The  plaintiff  admits  that  the  proviso  is  subsequent  in  Defendant's 

the.  sense  that  it  diverts  the  estate-tail  after  it  has  become  ^^J^  P^^^P^ 

siUon. 
ifeslied,  but  he  denies  that  that  circumstance  renders  it  mb* 

teguent  in  the  sense  which  is  necessary  in  order  that  it 

might  be  barred  by  the  recovery.     The  argument  of  the 

defendant  was  attempted  in  Bales  v.  Conn,  and  failed. 

Roper  v.  HaUifax  is  also  a  complete  answer  to  it,  because 

in  that  case  the  power  divested  the  estate-tail  after  it  had 

vested.    The  position  is  also  met  by  the  received  rule  in  a 

case  of  daily  practice.     Suppose  an  estate  to  be  limited  to 

several  successive  tenants  for  life,  A.f  B.  and  C,  with 

remainder  to  their  first  and  other  sons  in  tail,  and  with 

powers  of  jointuring  and  portioning  to  each  tenant  for  life, 

-«-th6  exercise  of  any  one  of  the  powers  will  defeat  the 

estates-tail  after  they  have  vested ;  but  it  cannot  be  con^ 

tended  that  a  recovery  in  which  A.  is  tenant  to  the  precipe, 

and  the  first  son  of  C.  is  vouchee,  will  bar  the  powers 

given  to  B.    The  true  criterion  for  determining  whether  a 
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IBSK.        springing  use  is  precedent  or  subsequent  to  the  estste-tail. 


with  reference  to  the  present  purpose,  is»  not  whether  it  dt- 

d.  vests  the  estate*tail,  but  whether  it  springs  from  a  point 

LuMLEY      antecedent  or  subsequent  to  the.estate-taiL 

£srl  of  IV.  The  fourth  proposition  is  answered  by  the  original 

ScARBeaoooto  g^ynj^m  ^f  j^^  plaintiff.    It  is  true  that  in  Roper  v.  ifo/fi- 

fouith  mt»po-  f^*  ^^^  intention  of  the  parties  was  different  from  the  io- 

sition.  tention  in  the  present  case : — but  the  decision  turned  not 

on  the  intention^  but  on  the  power's  being  anttctdaU  to  the 

estate-taiL 

Lord  Denman,  C.  J.,  in  the  course  of  this  term,  deli- 
vered the  judgment  of  the  Court  as  follows:— 

Upon  this  special  f  erdict  four  questions  arose  :^- 

1st.  Whether  the  provbo  in  the  will  of  Sir  George 
Savik  respecting  the  shifting  of  his  estates,  in  the  event  of 
the  title  of  Earl  of  Scarborough  descending  upon  the  pos- 
sessor of  those  estates^  applied  to  any  but  the  first  person 
upon  whom  it  should  so  descend  i 

^ly«  If  it  did,  whether  the  effect  of  that  proviso,  in  the 
event  of  the  title's  descending  on  a  tenant  for  life,  was  to 
let  in  the  iotif  if  any,  of  the  tenant  for  life,  until  the  title 
should  descend  on  that  son,— or  to  carry  the  estates  over 
at  once  to  the  next  branch  of  the  family  i 

3rdly«  Whether  the  recovery,  suffered  in  1812,  destroyed 
the  proviso  I 

4thly.  Whether  the  deeds  of  1817  barred  the  right  of 
the  lessor  of  the  plaintiff  to  make  the  demise  upon  which 
this  action  is  brought  i 

Upon  the  argument,  the  last  of  these  questions  was 

abandoned  by  the  learned  counsel  for  the  defeudant,  who 

admitted  that  the  deeds  could  neither  operate  by  way  of 

<onveffance  of  any  interest,  nor  by  way  of  eUoppeliji). 

first  question:.     I.  The  first  question  was  material,  because  on  the  descent 

viso^onfined^  '^^  the  title  to  the  first  taker  of  the  estates,  they  had  abift^Mi 

to  first  de-       fo  the  present  defendant;  and  so  it  was  contended  that  the 

scent. 

(a)  See  the  authorities,  ntprit  730  (6). 
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proviso  was  satisfied  and  at  an  end*  This  point  was  not, 
however,  much  pressed ;  and  indeed  it  is  plainly  contrary 
to  the  meaning  of  the  proviso,  in  which^  although  the 
words  *^  from  time  to  time''  are  not  inserted,  yet  the  obvious 
intent  is,  that  the  proviso  shall  attach  to  each  of  the  estates 
created  by  the  will,  as  they  shall  successively  vest  in  pos- 
session. 

IL  The  second  question  was  much  laboured  in  argument;  Second  qucs- 

and  it  was  contended  that  this  proviso  must  be  read  and  ^^^"'  ^^^^^^^^^ 

"^  ^       son  let  in,  or 

interpreted  with  reference,  and  by  analogy,  to  the  proviso  estates  carried 
respecting  the  taking  of  the  name  and  arms  of  Savile.  We  HH^l^^^ 
think  that  it  is  only  necessary  to  read  the  two  provisoes  in 
order  to  be  fully  satisfied  that  as  the  motive  and  object  of 
the  devisor  was  different  in  the  two,  so  the  effect  is,  and 
was  intended  to  be,  different  also.  In  the  name-and-arms 
proviso,  the  cesser  of  estate  was  intended  as  a  personal 
punishment,  by  way  of  forfeiture,  against  the  individual 
neglecting  to  comply  with  it,  and  the  distinction  is  carefully 
drawn  between  tenant  for  life  and  tenant  in  tail ;  for  the 
estates  are  to  **  go  to  the  person  (in  the  singular  number) 
next  in  remainder  in  this  my  will,  in  the  same  manner  as  if 
touch  person  or  persons  so  neglecting  or  refusing,  being 
tenant  or  tenants  for  life,  was  or  were  dead,  or  being  tenant 
or  tenants  in  tail,  was  or  were  actually  dead  without  issue 
ttiale.*'  In  the  provision  in  question  the  cesser  was  not 
intended  as  a  punishment  to  the  individual,  but  to  prevent 
the  union  of  the  earldom  and  these  estates  in  the  same 
person,  and  for  the  benefit  of  the  next  branch  of  the  faitiily.  - 
Accordingly  the  words  used  are  different;  for  the  estates 
are  to  "  go  to  the  person  or  persons  who,  under  the  limi- 
tations aforesaid,  shall  then  be  neat  in  remainder  eipectaiit 
on  the  decease  and  failure  of  issue  male  of  the  person  to 
whom  the  said  title  shall  so  descend  or  come,  in  the  same 
manner  as  such  person  or  persons  so  in  remainder  as 
aforesaid  would  take  the  same  by  virtue  of  this  my  will,  in 
case  he  or  they  to  whom  the  title  of  the  said  Earl  of  8. 
shall  come  and  fall  in  possession  aa  aforesaid,  ivas  or  were 
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18S5.  actually  dead  without  issue.'*  These  words,  both  in  the 
description  of  what  persons  in  remainder  are  to  take 
and  of  the  manner  in  which  they  are  to  take,  plainly  point 
at  the  exclusion  of  an  entire  branch  of  the  family,  and  can- 
not receive  the  same  construction  as  the  words  of  the  other 
proviso  without  doing  great  violence  to  the  obvious  mean- 
ing of  the  devisor,  the  framers  of  whose  will  evidently  knew 
how  to  express  his  meaning  in  appropriate  language.  It 
is  said  that  this  construction  will  exclude  the  younger 
children  of  the  defendant,  who  have  no  present  benefit 
from  the  earldom.  It  certainly  will  exclude  them,  whether 
the  earldom  shall  descend  upon  them  or  not;  but  this  is  no 
reason  for  putting  a  sense  upon  the  words  of  the  will  which 
they  cannot  fairly  bear ;  and  it  may  be  observed,  that  to 
both  the  provisoes  the  devisor  has  added  a  clause  protecting 
all  jointures  and  portions  for  younger  children  duly  settled 
before  the  cesser.  It  was  said  that  the  clause  of  cesser  is 
the  operative  part  of  the  proviso,  and  that  the  other  words 
cannot  carry  over  greater  interest  than  that  which  is  made 
to  cease ;  but  we  see  no  reason  for  saying  that  the  words 
of  cesser  are  rather  the  operative  words  than  those  by  which 
the  estate  is  carried  over ;  and  if  the  latter  be  more  exten- 
sive than  the  former,  there  is  no  authority  to  prevent  them 
from  receiving  their  full  effect.  We  are  therefore  clearly 
of  opinion  that  the  effect  of  the  proviso  is,— on  the  descent 
of  the  title,  to  carry  over  the  estates  at  once  to  the  next 
branch  of  the  family. 
Third  qnes-  HI-  We  come  now  to  the  third  question,  on  the  effect  of 

tof  w^veir!  ^^  recovery  suffered  in  1812  by  the  defendant,  the  tenant 
for  life,  and  his  eldest  son,  the  tenant  in  tail  in  remainder. 
We  have  no  hesitation  in  holding  not  only  that  this  recovery 
barred  and  destroyed  the  estate-tail  and  all  remainders  ex- 
pectant on  the  natural  failure  of  that  estate,  but  also  that  it 
destroyed  the  proviso  in  question,  so  far  as  it  was  attached 
to  that  estate-tail,  and  all  remainders  or  subsequent  estates 
that  were  limited  to  come  into  possession  on  the  descent 
of  the  title  upon  the  defendant's  son  or  grandson,  and  so 
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on*     Poge  yf.  Haytoard^a)  and  other  cases  abundantly        i8d5. 
establish  this  position,  which  is  fully  sanctioned  by  the  text-      ^^^^^^/ 
writers.    Therefore  the  recovery  undoubtedly  barred,  and  ^^ 

destroyed  the  vested  remainder  in  tail  of  the  present  lessor  I'Y7ifLEr 
of  the  plaintiff,  expectant  on  the  determination  of  the  Eariof 
estate-tail  vested  in  the  defendant's  son,  and  the  executory  Scakborough 
limitation  to  the  lessor  of  the  plaintiff  in  the  event  of  the 
descent  of  the  title  upon  the  defendant's  son ;  and  if  the 
defendant  had  died  in  the  life-time  of  his  elder  brother,  the 
lessor  of  the  plaintiff  would  have  had  no  claim  whatever  in 
any  event.  Neither  have  we  any  hesitation  in  holding  that 
if  no  estate  had  been  limited  to  the  lessor  of  the  plaintiff* 
except  such  as  was  to  take  effect  on  the  happening  of  the 
event  contemplated  by  the  proviso,  so  as  that  such  estate 
would  clearly  be  a  new  interest  then  first  arising,  the  reco- 
very would  not  have  barred  or  destroyed  the  proviso,  so 
far  as  it  attached  to  the  life-estate  of  the  defendant, — and 
that  the  lessor  of  the  plaintiff  would,  in  the  events  which 
have  happened,  be  entitled  to  recover. 

It  does  not  appear  to  us  to  be  necessary  to  determine  ^^hether  fee- 

to  what  extent  the  estate  of  a  recoveror  in  a  common  reco-  simple  of  reco- 
„       -   ,  .,,-.,  ^   ,  veror  derived 

▼eiy,  suffered  by  tenant  m  tail,  is  derwea  out  of  the  estate-  out  of  estate^ 

tml  (&).    It  may  be  admitted  that  the  recoveror  cannot  take  ^^' 

a  greater  estate  than  the  original  donor  had,  and  also  that 

his  estate  is  not  derived  simply  from  the  estate-tail ;  and  it 

may  be  admitted  that  a  recovery  suffered  by  tenant  in  tail 

of  lands  ex  parte  maternft,  will  or  will  not  alter  the  course 

of  descent,  according  as  the  tenant  in  tail  was  himself  in 

by  purchase  or  by  descent  (c).    This  however  is  clear,  viz, 

(a)  2  Salk.  570,  supri,  737, 740.  cannot  be  seised  ex  parte  matemft, 

(6)  Vide  White  v.  West,  Cro.  unless  the  gift  be,  to  bun  and. bis 

£1.  792,  heirs  of  the  body  of  his  mother,  or 

(c)  A  tenant  in  tail  by  descent  to  him  and  his  heirs  of  the  body  of 

(who  most  be  in  as  issoe  in  tail,)  some  other  matemd  ancestor;  and 

may  be  seised  by  descent  ex  parte  ^turre  whether,  e?oqL  in  sach  case, 

maternft ;  but  it  is  conceived  that  the  donee  can  properly  be  said  to 

a  tenant  in  tail  by  purchase^  who  be  seised  ex  parte  maternft. 
must  therefore  be  a  donee  in  tail, 
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1885.        that  the  estate  of  the  recoveror  is  not  derived  out  of  the 
^'-^"^*^      estate  of  the  tenant  for  life  when  he  is  not  vouched, — as  he 

i/.  was  not  m  this  case. 

LuMLEY  Tiig  conveyance  by  the  tenant  for  life,  to  make  a  tenant 

Earl  of  to  the  precipe,  is  no  forfeiture  of  his  life-estate :  it  does 
Sc:ABri»as«v68  pQj  determine  that  estate,  though  where  it  is  granted 
without  any  reversion  being  reserved  to  the  grantor,  the 
conveyance  may  have  the  effect  of  passing  the  life-estate 
wholly  to  another  (a).  This  was  not  done  in  the  present 
ease,  the  conveyance  being  to  the  tenant  to  the  pnecipe 
for  the  joint  lives  of  himself  and  the  defendant,  according 
to  the  practice  adopted  by  conveyancers,  in  order  more 
effectually  to  preserve  powers  annexed  to  the  life-estate. 
It  is  a  mere  matter  of  form,  in  order  to  enable  the  tenant 
in  tail  in  remainder  to  bar  his  estate-tail  and  the  remain- 
ders over.  Any  person  who  has  an  estate  in  remaindef 
between  an  estate  limited  to  a  tenant  for  life  and  an  estate 
limited  to  a  remote  remainder-map  in  tail,  is  entitled* 
even  after  a  recovery. suffered  by  such  tenant  for  life  and 
remote  remaiqder-man,  to  treat  the  life-estate  as  ^ill 
subsisting,  and  to  make  his  entry  on  the  death  of  cestui 
que  vie.  It  is  conceded  that  no  such  intermediate  estntei 
are  barred  by  such  a  recovery.  Why  then  should  this  pro* 
viso  attached  to  the  life-estate  (b)  be  barred  i    It  operates 

(a)  Which  reversion  could  only  proviso    raising  a  springing  use, 

be  in  respect  of  some  new  tortious  there  appears  to  be  considerable 

estate  of  inheritance,  by  creating  difficulty  in  treating  it  as  some- 

wbich  a  forfeiture  mmtd  be  in-  thing  attached  or  appendant  to  the 

cprred*  Where  A»9  tenant  for  life,  estate  for  life,  [see  Long  ▼.  Rank€n^ 

demises  to  B.,  for  the  joint  lives  of  Sugd.  Powers,  5th  ed.  App.  No.  3, 

A»  and  B.,  a  reversion  remains  in  for  some  very  pertinent^  observa- 

A.  in  respect  of  that  portion  of  tions  on  the  notion  of  the  append- 

A*s  life  estate  which  may  endure  ancy  of  powers,  (i.  e.  springing 

after  the  death  of  B.     But  the  uses,)  by  Lord  Tenlerden^  C.  /.] 

keeping  of  this  reversion  creates  With  respect  to  the  inference  that 

no  forfeiture,  as  it  does  not  arise  the  proviso  is  antecedent  to  the 

out  of  any  new  tortious  estate.  estate-tail,  because  it  prevents  that 

(6)   Looking  at  the  clause  in  estate, — not  from   arising  or  be- 

question  in  what  is  conceived  to  coming vestedinin/ervs/,  but — from 

be  its  true  character, — ^that  of  a  ever  vesting  in  possetsiony  may  it 
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not  by  way  of  determining  or  defeating  tbe  e$tate«tail  of        less. 

the  defendant's  son,  but  antecedently  to  that  estate,  by  pre* 

venting  the  estate-tail  from  ever  vetting  in  potset sioo,  and 

being  antecedent  to  that  estate^tail,  it  cannot  be  affected  by 

the  recovery.     Roper  v.  HaUifax{d)  is  an  express  authority 

to  this  effect ;  which  case  has  been  much  discussed,  but  SkJARBoaoooa 

never  overruled  (A).     It  ia  argued  that  that  case  was  de*» 

cided  on  the  intention  of  the  parties  expressed  in  the  deed 

to  lead  the  uses ;  but  it  is  quite  plain,  from  the  language  of 

the  judgment^  that  the  point  as  to  the  recovery  and  ita 

effect  was  determined  by  the  Court  without  reference  to 

the  initiUion  of  the  parties, — as  indeed  in  reason  and  prin* 

ciple  it  ought  to  have  been ;  and  the  intention  of  the  par* 

ties  was  used  only  in  answer  to  an  argument  arising  upon 


not  be  uiiged,  with  parity  of  reaaoQ, 
that  after  the  determination  of  the 
estate  for  life,  the  proviso  is  still 
antecedent,  because  it  prevents  the 
tttateHai]  from  totUimdng  to  be 
vested  in  possession,  or,  in  other 
words,  from  vesting  abiolutely  in 
possession  ?  In  every  stage,  its  effect 
is  to  prtvefit  the  estate-tail  from 
being  an  indtfeaiibie  estate-*to  de- 
rogate from  the  otherwise  fixed  con- 
dition of  that  estate.  It  must  he 
admitted  that  a  proviso  which  is 
ospable  of  defeating  an  estate-tail 
vested  in  possession,  overrides  thatf 
estate,  if  it  does  not  forerun  it. 

Perhaps  the  emharrassment  in 
which  the  doctrine  appears  to  be  in- 
volved may  have  arisen  from  not 
accurately  marking  the  distinction 
between  those  limitations  which 
eonform  to,  and  those  which  depart 
from^  the  rules  of  the  common  law, 
(Vide  ante,  746.)  When  land  is 
settled  to  the  use  of  A.  for  life, 
remainder  to  B.  in  tail,  remainder 
to  C.  in  fee,  it  is  said,  and  with 
strict  pr<^rie^,  that  the  estate  of  ^. 


is  precedent^  and  the  estate  of  C 
tubteguentf  to  the  estate  of  B.; 
hut,  if  at  the  same  time  a  use  is 
limited  to  D.  in  fee,  in  the  event  of 
bis  returning  from  Rome,  (and  let 
that  limitation  be  supposed  to  occur 
in  a  totally  different  part  of  the  in- 
strument,— for  the  mind  is  very  apt 
to  be  infloenced,  tfarongh  the  eye,  by 
mere  juKta-position,)  it  can  scarce- 
ly he  said,  with  propriety,  that  the 
limitation  to  D.  is  either  precedent 
or  tubieqttent  to  the  estate  of  B. 
And  it  seems  difficult  to  understand 
why  any  dealing  with  £.*8  estate, 
be/ore  the  event  has  occurred,  should 
prevent  the  springing  of  this  exe- 
cutory limitation  whenever  the 
event  may  occur;  much  more  why 
a  dealing  with  that  estate  after  it 
has  fallen  into  possession,  should 
have  the  effect  of  excluding  the  cs- 
ectttory  limitation. 

(a)  8  Taunt.  845.  And  see  an- 
other report  of  the  case,  Sugd. 
Powers,  5th  cd.  Appendix,  No.  4. 

{b)  See  1  Sanders  on  Uses  and 
Trusts,  176^  497|  436,  4th  ed. 
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1835.        the  effect  of  the  deed  itselfi  which  was  the  second  poiot  in 


the  case. 

d.  The  3  &  4  fVilL  4,  c.  74^  s.  1 5,  has  been  referred  to ; 

LuMLBT      iiQi;  ^iiQi  statute  is  expressed  in  general  terms,  and  proves 

Earl  of       only  (what  ia  reahty  is  not  disputed  as  a  general  propo- 

ScARBORouoH  jJjjqj^j  ^|,j|t  g  rccovcry  will  not  affect  estates  prior  to  the 

estate-tail  of  the  tenant  in  tail  by  whom  such  recovery  is 

suffered. 

It  being  then  our  opinion  that  the  proviso  in  question,  if 
a  new  interest  arises  from  the  happening  of  the  event  con- 
templated by  it,  is  not  barred  or  destroyed  by  the  recovery^ 
the  only  remaining  point  is,  whether  the  limitation  to  the 
lessor  of  the  plaintiff  of  a  remainder  expectant  on  the 
natural  termination  of  the  estate-tail  in  the  defendant's  son, 
makes  any  and  what  difference.  It  is  argued,  on  the  part 
of  the  defendant,  that  the  proviso, — supposing  no  recovery 
to  have  been  suffered  and  the  title  of  Earl  of  S.  to  have 
descended  on  the  defendant, — would  have  operated  only  to 
accelerate  and  vest  in  possession  that  estate  of  the  lessor 
of  the  plaintiff  which  was  already  vested  in  him  in  remain- 
der; and  that  as  that  vested  remainder  was  barred  and 
destroyed  by  the  recovery,  it  cannot,  by  the  happening  of 
any  subsequent  event,  revive,  be  accelerated,  and  vest  in 
possession.  On  the  other  side  it  is  contended  either  that 
it  may  so  revive,  or  that  the  proviso  will  operate  so  as  to 
create  a  new  interest,  and  that  the  lessor  of  the  plaintiff 
took  under  the  will  two  interests, — one  a  vested  remainder 
in  tail,  which  is  barred, — the  other  a  mere  possibility,  which, 
on  the  descent  of  the  title  upon  the  defendant,  became  a 
new  estate-tail,  and  which  is  not  barred.  The  words  of 
the  will  in  effect  are,  that  the  estate  shall  go  to  the  lessor 
of  the  plaintiff  in  the  same  manner  as  he  would  take  the 
same  under  the  will,  if  the  defendant  were  dead  without 
issue.  A  condition  is  added  in  these  words — ''  such  per- 
son and  persons  so  in  remainder  performing,  and  complying 
with,  the  condition  or  proviso  hereinbefore  contained  for 
taking  and  using  the  surname  and  quartering  the  arms  of 
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Savile  as  aforesaid/' — which,  it  is  argued,  shews  that  a  new  1835. 
estate  was  intended  to  arise,  otherwise  why  add  these 
words  of  condition  ?  for  if  its  effect  were  merely  to  accele- 
rate the  old  estate/ the  name-and-arms  proviso  was  already 
attached  to  it.  It  is  answered  that  the  condition  was 
added  for  greater  caution,  and  that  at  all  events  it  cannot  Scarboeouoh 
alter  the  legal  construction  of  the  will,  whatever  arguments 
the  insertion  of  such  a  condition  may  be  supposed  to  fur- 
nish as  to  the  opiniofi  of  the  person  by  whom  the  will  was 
framed. 

Two  reasons  are  assigned  why  the  Court  should  hold 
the  proviso  in  question  to  operate  by  way  of  acceleration; — 
the  one,  that  otherwise  no  charge  made  by  the  lessor  of  the 
plaintiff,  upon  his  estate  in  remainder  prior  to  the  descent 
of  the  title  on  the  defendant,  would  remain  a  charge  on 
the  happening  of  that  event,  because  the  lessor  of  the  plain^ 
tiff  would  take  a  new  estate ; — the  other,  that  otherwise  the 
next  person  in  remainder  only  would  take,  and  not  all  othen 
in  succession, — as  would  be  the  case  if  the  remainders  were 
only  accelerated. 

As  to  the  first  of  these  reasons,  we  do  not  think  that  the 
consequence  pointed  out  (supposing  it  necessarily  to  fol- 
low) is  of  sufficient  moment  to  have  any  influence  on  the 
legal  construction  of  the  will ;  and  we  by  no  means  accede 
to  the  construction  assumed,  though  we  are  not  now 
required  to  discuss  it. 

As  to  the  second  reason,  the  words  of  the  proviso — *'  the 
person  and  persons  next  in  remainder,  in  the  same  man- 
ner as  such  person  or  persons  would  take  in  case,"  &c. — 
seem  to  point  to  a  succession  of  persons ;  but  if  not,  still 
the  lessor  of  the  plaintiff  may  take  an  estate-tail ;  and  it 
is  not  necessary  now  to  determine  whether  those  in  remain- 
der after  him  can  take  anything  or  not.  No  authority 
upon  this  part  of  the  case  was  cited  at  the  bar,  nor  have  we 
been  able  to  discover  any.  The  general  intention  of  the 
devisor  appears  to  be  clear,  viz.  that  his  estate  should  never 

VOL.  IV.  3d 
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188S.  go  in  the  same  line  or  to  the  same  persons  as  the  earldom*— 
and  that  if  any  person,  being  tenant  for  life  of  hia  estates* 
should  become  Earl  of  5.,  the  remainder  in  tail  to  that 
person's  children  should  never  vest,  but  the  estates  should 
go  over  as  if  that  remainder  in  tail  had  never  been  created. 
ScABsoRovGB  gy  holding  that  a  new  estate  arose  in  the  lessor  of  the 
plaintiff  on  the  descent  of  the  title  on  the  defendant,  we 
are  giving  effect  to  that  intention  as  far  as  we  can.  And 
we  are  not  aware  that  in  so  doing  we  are  contravening  anj 
rule  of  law.  There  is  no  inconsistency  in  treating  the  win 
as  giving  to  the  same  person  an  estate^tail  vested  in  re- 
mainder, and  also  the  possibility  of  a  similar^  though  not 
the  same  estate*tail,  on  the  happening  of  a  certain  event ; 
the  former  of  which  is  barred  by  the  recovery,  the  latter 
not.  If  we  were  to  hold  the  contrary,  this  inconsistency 
would  follow,— ^that  the  defendant,  the  tenant  for  lift^ 
would,  by  reason  of  his  son's  having  barred  the  entail,  bold 
the  estate  together  with  the  title, — a  thing  quite  contrary  to 
the  intention  of  the  devisor,  appareut  upon  the  fisce  of  the 
devise, — there  being  no  rule  of  law  to  compel  sudi  a  depar- 
ture from  the  intention  of  the  devisor. 

For  these  reasons  we  are  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  and  that  the  judgment  of  the  Court  of 
Common  Pleas  ought  to  be  reversed. 

Judgment  rtvarsed  («)• 
(•)  A  writ  of  error  in  Dom*  Proc.  is  understood  to  have  heeo  brought* 
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1885. 

In  llMe  mtmir  of  HMtvUv  Ross,  Gent,  one  Sic.  aleid 
J(^ftfi)^ir  HoDosoK,  Gent. 

In  Hilary  term^  Bairns  obtained  a  rule^  calling  upon  Ross  A  person  who 
to  shew  cause  why  he  should  not  be  struck  off  the  roll  of  \^^y  admitted 
attorneys  of  this  Court,  and  upon  Hodgson,  to  shew  cause  wanattoraey, 

•        •  •         .  .  .  .  ,  .  .  ^    ,         .n.  but  who  18  off 

why  he  should  not  be  committed  to  the  prison  of  this  Court  the  rolls  b? 

for  a  period  not  exceeding  one  year, — pursuant  to  S2  Geo.  3,  ^^^^  neelect^ 

C.  46,  S.  11  •  ed  to  take  out 

This  rule  was  obtained  on  the  ground  that  Hodgson  had,  £on?S 

in  Trinity  vacation,  1834,  practised  as  an  attorney  of  this  year,  is  not  an 

Court^  being  a  person  unqualified  so  to  practise,  and  that  ^enxnC^  vn^n 

Bom,  knowing  that  Hodgson  was  not  duly  qualified  to  prac-  of\^*r"i  ?^of 

tise,  had  acted  as  his  agent,  and  had  allowed  Hodgson  to  92  Geo,  3, 

practise  in  Ross*s  name  (a).     Hodgson  had  been  regularly  ^'  g^'^  j^^  ^^ 

admitted  as  an  attorney  in  1827.  and  had  practised  for  some  be  proceeded 

time  as  such  at  Gisbum,  in  Yorkshire,  but  had  omitted  to  ti^ofthe  ge- 

obtain  his  certificate  for  the  year  ending  15th  November,  neral  jurisdic- 

.  r  Uonofthe 

1831 1  and  also  for  the  year  endmg  15th  November,  1834.     court  o?er  its 

officers,  if  he 
takes  upon 
Sir  G.  j1.  Lewin  (for  Hodgson),  and  F.  T.  Lee,  (for  himself  to  act 

JJo^)^  now  shewed  cause.   This  question  is  upon  the  act  of  St^^^"^^^' 

£2  Geo.  2,  c.  46^  8.  1 1  (6),  and  it  is  submitted  that  inasmuch      Whether  a 

person  who 
had  been 
(S)  It  Al^fieani  to  be  due  to  the      ors,  and  by  various  subtle  contri*  struck  off  the 

parties  to  state  that  some  of  these      vances,  intrude  themselves  into,  ToWfarmuam' 

fktu  were  at  least  tht^ifkl  npon      and  act  and  practtM  in,  the  office  ^f  would  be 

tb9  affidavits,  and  were  disputed      and  business  of  attornevs  and  soli-  ^,  anqua  - 

.  It!-.  .  .    ,.  .  "CO  person 

HI  the  aifuments  $  but  the  Court      citore,  to  the  great  prejudice  and  within  93  Geo, 

disposed  of  the  Case  on  the  fact-  loss  of  many  of  his  majesty's  sub-  2,  c.  46,  s.  11, 

ikfm  ^  km  only,  and  in  so  doing  jectt,  and  the  scandal  of  the  pro-  9t(tf re. 

proceeded  on  an  assumption  of  ftssion  of  the  law ;  be  it  therefore 

these  fhots.  enacted,  that  from  and  after  &c., 

(()  <*  And  wheireas  divers  per-  if  any  sworn  attorney  or  solicitor 

SODS  who  are  not  examined,  sworn,  shall  act  as  agent  for  any  person 

0r  admitted  to  act  as  atiomeys  or  or  persons  not  duly  qualified  to 

solieiton  in  any  court  of  law  or  act  as  an  attorney  or  solicitor  as 

fl^nityi  do,  in  coiyOHction  with,  or  aforesaidi  or  permit  or  suffer  his 

bj  the  assistance  or  connivance  of  name  to  be  any  ways  made  use  of 

certain  sWom  attorneys  or  solicit*  upon  the  account  or  for  the  profit 

3  d2 
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18S5.  &s  Hodgson  had  once  been  admitted,  in  the  regular  course, 
^"^^^^^^  to  practise  as  an  attorney^  he  cannot  be  considered  as  **  a 
Ross  and  person  not  duly  qualified  to  act  as  an  attorney,"  within  the 
HoDcsov.  meaning  of  that  statute.  The  first  sUtute  which  makes 
any  enactment  respecting  attorneys  allowing  persons  un- 
qualified to  practise  in  their  names,  is  3  Jac.  1,  c.  7,  which, 
in  section  2,  to  avoid  the  infinite  numbers  of  solicitors  and 
attorneys,  enacts  that  none  should  thenceforth  be  admitted 
attorneys  in  any  of  the  King's  Courts  of  Record  at  West- 
minster, but  such  as  had  been  brought  up  in  the  same  Courts, 
or  were  otherwise  well  practised  in  soliciting  of  causes,  and 
had  been  found  by  their  dealings  to  be  skilful  and  of  honest 
disposition ;  and  that  none  should  be  suffered  to  solicit  any 
causes  in  any  of  the  Courts  aforesaid,  but  only  such  as  were 
known  to  be  men  of  sufiicient  and  honest  disposition,  and 
that  no  attorney  should  admit  any  other  to  follow  any  smt 
in  his  name,  upon  pain  that  both  the  attorney,  and  he  that 
followeth  any  such  suit  in  his  name,  should  each  of  them 
forfeit  for  such  offence  201, ;  and  that  the  attorney  in  such 
case  should  be  excluded  from  being  an  attorney  for  ever 
thereafter.  The  object  of  this  enactment  (which  was  con- 
tinued by  2  Geo.  2,  c.  £3,  s.  17,  and  12  Geo.  2,  c.  IS,)  is 
evidently  to  protect  the  public  against  the  ignorance  or  the 
malpractices  of  unqualified  persons,  and  therefore  it  pro- 
vides that  such  only  as  are  known  to  be  skilful  and  honest 

of  any  uugualified  person  or  ptt^  hath  ofibnded  therein  as  afoKSud^ 

sons,  or  send  any  process  to  such  then  and  in  such  case  eveiy  such 

unqualified     person     or    persons,  attorney  or  solicitor  so  oflendiog 

thereby  to  enable  him  or  them  to  shall  be  struck  off  the  roll,  and  for 

appear,  net,  or  practise  in  any  re-  ever  after  disabled  from  practising 

spect.  as  an  attorney  or  solicitor,  as  an  attorney  or  soUciior;  and  ia 

knowing  him  not  to  be  duly  qua-  that  case,  and  upon  such  com- 

lified  as  aforesaid,  and  complaint  plaint  and  proof  made  as  aforesaid, 

shall  be  made  thereof  in  a  sum-  it  shall  and  may  be  lawful  to  and 

mary  wa^  to  the  court  from  whence  for  the  said  court  to  commit  soch 

any  such  process  did  issue,  and  unqualified  person,   so  acting  or 

proof  made  thereof,  upon  oath,  to  practising  as  aforesaid,  to  the  pri- 

the  satisfaction  of  the  court,  that  son  of  the  said -court,  for  any  tiiq« 

such  sworn  attorney  or  solicitor  not  exceeding  one  year/' 
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shall  be  admitted  to  practise  as  attorneys,  and  that  attorneys  ]835. 
shall  not  allow  unqualified  persons  to  practise  in  their  names.  ^'^^-^^-^ 
After  the  statutes  above  referred  to,  comes  the  22  Geo.  2,  {^03$  ^nd 
c.  46,  upon  sect.  11(a)  of  which  this  motion  is  founded;  Hodosok. 
and  upon  -  reading  the  preamble  of  that  section,  and  con- 
sidering it  in  connection  with  the  previous  statutes,  it  will 
be  evident  that  the  object  of  that  enactment  also  is  the  pro' 
teetion  of  the  public  from  the  evil  consequences  which  would 
ensue,  if  persons  who  had  not  undergone  an  examination, 
and  been  sworn  and  admitted  to  act  as  attorneys,  were  not 
prohibited  from  practising  as  such,  in  conjunction  with,  or 
by  the  assistance  or  connivance  of  sworn  attorneys.  It  is 
to  be  observed,  that  there  is  not  a  single  instance  in  the 
reports,  of  an  application  of  this  sort,  in  a  case  where 
the  party  alleged  to  be  unqualified  had  at  any  time  been 
either  examined;  sworn,  or  admitted  to  act  as  an  attorney. 
Hodgson  was,  it  cannot  be  denied,  off  the  rolls  in  Trinity 
vacation,  1834^  but  he  was  so  by  reason  only  of  the  provi- 
sions of  the  act  of  37  Geo.  3,  c.  90,  respecting  attorneys' 
certificates.  Such  a  case  as  this  cannot  by  possibility  have 
been  contemplated  by  the  legislature,  at  the  time  of  passing 
22  Geo,  2,  c.  46y  nor  is  the  case  within  the  object  or  inten- 
tion or  the  words  of  that  statute.  Moreover,  the  37  Geo.  3, 
c.  90,  is  an  act  passed  for  mere  purposes  of  revenue. 

Baines,  contrd.  Hodgson  had,  for  the  space  of  more 
than  one  whole  year,  from  some  1  st  November,  neglected 
to  obtain  his  certificate  according  to  the  provisions  of  37 
Geo.  3,  c.  go,  and  therefore  at  the  time  of  the  practising 
complained  of,  he  was  a  person  unqualified  within  the  mean- 
ing of  22  Geo.  2,  c.  46,  s.  1 1.  By  section  31  of  37  Geo.  3, 
c.  90,  it  is  enacted,  that  every  person  admitted,  sworn,  in- 
rolled  or  registered,  who,  from  and  after  the  1  st  November, 
1797«  shall  neglect  to  obtain  his  certificate  thereof,  in  the 
manner  before  directed,  for  the  space  of  one  whole  year, 
shall  from  thenceforth  be  incapable  of  practising  in  his  own 

(a)  Vide ii^dj763y note (b). 
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1835.        same,  or  in  the  name  of  any  other  person,  in  any  of  tW  : 

Courts,  by  virtue  of  such  admission,  entry,  inraliMBt  oir 
Ross  and  register,  and  that  the  admission,  entry,  infolaieat  or  regisler  ot 
uoDcaov.  ^^^1^  person,  in  any  of  the  said  Courts,  shall  be  freaa  thence- 
forth  null  and  void.  Hodg90H*B  admission  was  tbereftite 
wholly  null  and  void,  and,  consequently,  he  eaimot  be  aaid  Is 
have  the  qualification  adverted  to  in  the  pieamUe  or  tbe 
enacting  part  of  %2  Geo.  %,  c.  46,  s.  11.  In  Skck  v.  WU- 
kins  (a),  the  Court  of  Exchequer  held,  that  a  person  who 
had  been  regularly  admitted  and  inrolled,  but  who  was  off 
the  roll  by  reason  of  his  having  neglected  to  take  out  Us 
certificate  for  two  years,  was  liable  to  the  pendNcs  imposed 
by  section  12  of  fi^  Geo.  2,  c.  46,  for  practittsg  as  an  altoi^ 
ney.  Yet  the  preamble  of  that  section  shews  that  the  object 
of  the  enactment  was  to  protect  the  publio  fnm  the  ^no- 
ranee  of  persons  **  who  have  never  been  regularly  bvedl  le 
the  law,  and  are  ignorant  of  tite  forms  and  op^ntions 
thereof.'*  This  preamble  is  stronger  than  that  of  secftiaii  1 1. 
A  person  whose  admission  is  declared  by  act  of  paifiaaMrt 
mdl and  void,  can  be  mno  better  situation  than  n pemn 
who  was  never  admitted. 

Lord  Denman,  C.  J.— I  think  that  the  niin  mntt  he 
discharged,  because  I  am  of  opinion  that  the  case  ia  aol 
within  the  11th  section  of  22  Geo,  2,  c.  46.  It  is  quite 
phun  that  the  object  of  that  and  the  previoua  enaidHMits  is 
to  prevent  persons  unqualified,  by  reason  of  want  of  skill 
and  of  character,  from  practising  as  attorneys.  The  qaab* 
^cation  or  security  required  by  22  Geo.  ^  c«  46»  s»  II,  ia^ 
that  the  person  shall  have  been  ejfammedpswotm,  and mdrnk^ 
4ed  to  act  as  an  attorney.  I  think  that  the  furnKfimiim 
must  include  all  the  three  parliculars^  waA  that  thereiaie  a 
person's  having  been  exanodned  and  sworn  only^  ia  mat  aafi* 
cient,  notwithstanding  that  the  word  <^  or"  is  mmdL  Then 
j  it  is  argued,  that  inasoiuch  as  the  admission  and  iniefaaent 

<of  Hodgson  were,  in  the  terms  of  37  Gro»  3i,  c  91V  &^  ^l» 
(•>  1  Cnmf^  9f  Mess.  aa. 
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*^  BiiU  Slid  void»"  by  reason  of  his  having  neglected  to  take  1885. 
ottt  his  certificate,  be  cannot  be  said  to  be  a  person  *'^^'*^ 
'^  mbnUied  to  act  as  an  attorney,"  It  is  argued,  that  when  Ross  and 
a  man's  adflniMion  baa  beoome  wkoify  null  and  void,  be  is  Hoootov. 
in  the  sane  aitnatton  as  if  be  bad  never  been  admitted* 
This  ia  a  fair  argument  upon  the  very  y?ords  of  the  statute^ 
but  when  I  come  to  look  at  the  object  of  the  enactment^ 
I  mnat  ai^y  that  I  think  these  words  are  controlled.  The 
sole  olgiect  of  37  Geo.  3,  c.  90^  is  to  secure  the  payment  of 
the  certificate  money;  and  although  the  penalty  is,  that 
where  the  attorney  neglects  for  a  whole  year  to  take  out  his 
certificate*  his  admission  sball  be  void,  yet  I  do  not  think 
that  the  enactment  can  be  so  far  imported  into  section  1 1 
of  49  Geo*  ^  c«  46,  that  we  can  say  that  this  case  cornea 
withift  tbit  section.  My  opinion  is  Joriified,  not  shaken, 
by  the  }9A  clause,  upon  which  the  Court  of  Exchequer 
have  decided ;  because  in  that  section  these  words  occur, 
'*  and  unless  such  person  sball  coutiuue  so  entered  upon  the 
roll  at  the  time  of  such  his  acting  in  the  capacity  aforesaid." 
The  Court  of  Exchequer  thought  that  the  defendant  was 
liable  to  the  penalties  of  the  12th  section,  because  his  ad- 
mission and  inrolment  had  been  set  aside  by  section  3 1  of 
57  Geew  3.  c.  90;  and  this  was  a  conclusion  which  it  was 
inpoasible  for  them  to  resist.  But  no  such  words  as  those 
I  have  mentioned  are  found  in  section  1 1 ;  and  I  think  that 
this  person  cannot  be  said  to  want  either  of  the  three  things 
which  are  required  by  that  section  to  make  a  qualificatioH* 
Al  tim  same  time  I  am  not  prepared  to  say,  that  a  person 
who  having  once  been  examined,  sworn,  and  admitted,  is 
afterwards  struck  ojf  the  roll,  and  subsequently  acts  as  an 
aUomey>  wcwld  not  be  liable  to  be  proceeded  against  under 
the  gevieral  authority  of  the  Court  over  its  officers.  On  the 
cMlvary^  such  person  would,  I  think,  be  liable, — as  be  affects 
tek  bet  aa  officer  of  the  Court. 

LiTTLBDALs,  J. — ^The  object  of  22  Geo.  2,  c.  46,  s.  11, 
appears  to  me  to  be  to  prevent  persons  not  having  served  a 
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18S5.  clerkship,  and  not  having  been  examined,  sworn,  and  admit- 
^"^^^^^^  tedj  from  practising  as  attorneys.  Here,  the  party  did  serve 
Ross  and  his  clerkship,  and  was  examined,  sworn,  and  admitted,  and 
HoDosoN.  ^33  m  ^,pg  time,  therefore,  clearly  without  the  porview  of  this 
clause.  Subsequently,  however,  to  92  Geo.  ft,  it  was  enacted, 
by  37  Geo.  3,  c.  90,  that  if  an  attorney  should  neglect  for  o«e 
whole  year  to  take  out  his  certificate,  his  admission  and 
inrolmenl  should  be  thenceforth  null  and  void.  Tbe  object 
of  this  enactment  was  solely  to  enforce  a  mere  matter  of  reve- 
nue; yet  still  if  it  brought  the  case  within  the  other  statute, 
we  ought  to  give  effect  to  it.  But  I  think  that  though  the 
admission  is  declared  null  and  void,  the  party  is  not,  by  rea- 
son of  that  declaratory  provision,  made  liable  under  sect.  1  i 
of  22  Geo,  2,  c.  46.  Besides,  the  declaration  that  the  admis- 
sion shall  be  ''  null  and  void,*'  is  in  some  manner  controlled 
by  the  proviso  that  the  Court  shall  have  power  to  re-admit 
upon  payment  of  the  arrears  of  duty  and  a  fine. 

I  have  no  doubt,  however,  that  if  Hodgson  should  be 
found  to  have  offended,  notwithstanding  that  he  is  not  regu-^ 
larly  an  officer  of  the  Court,  we  ought  in  some  ^vay  or  other 
to  proceed  against  him  (a). 

Patteson,  J. — I  have  had  considerable  difficulty  id 
coming  to  a  conclusion  upon  this  question,  because  it  seems 
to  me  very  difficult  to  distinguish  between  the  case  of  a 
person  who  is  struck  off  the  roll  for  misconduct,  and  one 
who  is  off  the  roll  because  he  has  neglected  for  one  whole 
year  to  take  out  his  certificate.  It  is  not  however  necessaiy 
to  decide  as  to  the  case  of  a  party  struck  off  the  roll  for 
misconduct;  perhaps  that  case  may  be  dislinguishablei 
though  it  is  difficult  to  see  in  what  way.  The  qunlificatioo 
required  by  sect.  1 1  of  22  Geo.  2,  c.  46,  consists  of  examina^ 
tion,  swearing,  and  admission.  Here,  certainly  the  party  has 
been  examined,  sworn,  and  admitted.  Afterwards,  by  virtue 
of  another  statute,  his  admission  had  become  void.    Still, 

(a)  SembUf  that  for  aii  unautho-      an  officer  of  a  coort,  would  be  a 
rised  stranger  to  assume  to  act  as     eontsmpt  of  that  court 
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however,  part  of  his  qualification,  as  to  examination  and  1835. 
swearing,  continued,  for  it  would  not  be  necessary  to  re-  x^'^ 
examine  and  re-swear  him,  upon  his  being  re-admitted  Ross  and 
under  37  Geo.  d,  c.  90.  I  do  not  think  that  this  person 
comes  within  the  purview  of  2£  Geo.  %  c.  46,  s.  11.  Bat 
I  would  by  no  means  be  understood  to  say,  that  in  every 
case  of  an  attorney's  name  being  taken  off  the  roll,  we 
should  come  to  the  same  conclusion.  Where  a  party  is 
struck  off  the  roll  for  misconduct,  the  case  might  be  the 
same  as  if  all  his  qualification  was  nullified,  which  would 
make  that  case  distinguishable  (a).  And  even  if  that  section 
of  £2  Geo.  %  c.  46,  is  not  applicable,  there  are  other  sec- 
tions of  other  acts  which  would  apply  to  such  a  case. 

Coleridge,  J. — The  act  of  22  Geo.  2,  was  passed  with 
an  object  totally  different  from  that  of  37  Geo.  3.  In  this 
penal  proceeding  it  is  most  important  to  see  that  the  case  is 
within  the  intetit  of  the  act,  before  we  venture  to  proceed 
upon  it.  The  preamble  to  the  section  is  therefore  very 
material,  as  shewing  the  intent, — and  besides,  the  enacting 
part  refers  to  the  preamble  (A).  The  object  of  the  act 
appears  to  be  to  prevent  persons  who  have  never  been  exa- 
mined, sworn,  and  admitted,  from  practising  as  attorneys,  to 
the  great  loss  and  prejudice  of  his  majesty's  subjects,  and  to 
the  scandal  of  the  profession  of  the  law; — all  which  points  to 
the  want  of  that  sanction  which  is  given  by  the  examination 
by  a  judge,  and  the  swearing  and  admission  of  the  party» 
It  points  rather  to  qualification  de  facto.  Looking  at  the 
preamble  and  enactment,  it  is  too  much  to  say,  that  because 
the  party  has  forfeited  for  a  time  the  privilege  of  practising 
as  an  attorney,  he  is  become  a  person  unqualified  within  the 
meaning  of  22  Geo.  2.  The  words  **  null  and  void,''  oc- 
curring in  37  Geo.  3,  must  be  taken  with  some  qualification ; 

{a)  In  this  view  of  the  case,  it  nation  &c.  as  upon  fais  oiigiaal 

would  radier  seem  that  if  an  attor-  admission, 

ney  struck  off  the  rolls  for  miscon-  (&)  Vide  BenneU  v.  Dsatc/,  10 

ducc  were  afterwards  readmitted,  ,  Bam.  &  Creasw.  500,  and  5  Mana. 

be  must  vndeiigo  the  same  exami-  h  Ryl.  444. 
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1835.  for  tbe  party  oNiy  he  re  0imiiHd  merely  upoo  payoMil  of 
the  srrMNi  ef  liul]^  and  a  fine^  wkkb,  aoooning  to  Ae 
pmctice  of  the  Courts,  is  geaenilly  little  more  than  nonnoaL 
WeahouM  be  going  too  fer  to  say,  that  because  the  party 
is  withia  the  seotioa  of  57  Gfse.  S,  he  is  siso  mMm  das 
highly  pemil  statute,  passed  with  a  difiereat  inteol. 

Rule  discharged  without  costs. 


Sfsncbh  «.  Pabby. 

1.  Anofferofa  DeBT  for  money  paid,  for  money  had  and  received,  and 
actioo brought,  ^°  ^"  account  stated.     Plea:  nunquam  indebitatus. 

wilJ  not  sup-         On  the  trial  before  Patleson,  J.,  at  the  sittings  for  Mid- 
port  a  count  ...  . 
upon  an  ao-      dlesex,  in  Trinity  term  last,  the  following  facts  appeared: 

^^^'b^^       The  defendant  occupied,  as  tenant  to  the  plaintiff,  a 

cal  act,  the       house  in  St.  Gileses,  Middlesex,  and  had,  by  a  written  agree- 

the  recciw  of  ™®o**  contracted  to  pay  the  rent,  clear  of  all  deductions 

the  rents,  and    for  the  land-tax,  assessed  and  other  taxes,  and  parochial 

is  rendered  Ha-  rates.     By  a  local  act  of  parliament,  the  landlord  of  houses, 

ble  to  pay  the   qq  j  (|,e  receiver  of  the  rents  of  the  houses,  in  the  parish  of 
poor-rates.         «      ^«  •  r 

By  a  written     St.  Giles,  are   severally  hable  to  pay  the  poor-rates  (a). 

if^Th"  tenant   ^^^  defendant  occupied   the  house  for  some  time,  and 

agreed  with       then  quitted  it,  leaving  unpaid  21.   125,  6(f.  land-tax,  and 

lord,  to  pay'     ^''  17«.  6d.  poor-rates.     The  receiver  of  the  plaintiff's  rents 

the  rent  clear    Vvas  distrained  upon  for  the  poor-rates,  and  a  new  tenant 

of  all  rates  and 

taxes.    After    of  the  house  was  compelled  to  pay  the  land-tax.     The 

occupying  the   plaintiff  repaid  these  sums  to  the  parties  who  had  respec*^ 
premises  for       \  ^   '  "^  ^    ^ 

some  time,  il.    tively  paid  them,  and  commenced  the  present  action  to 

leaving  poor^'    enforce  the  repayment  of  those  sums  to  him.     After  the 

rates  and         commencement  of  the  action,  the  defendant  offered  to  give 
knd-taz  un- 
paid.   The       a  cognovit. 

receiver  of  ,  ^        ^ 

therentswat        (•>  Foe  the  fsoviaioas  dT  tibJMi  set,  s«B  JUa  V.  Atf  and  JE^,  Says- 
compelled  to      ante,  540. 
pay  the  rates, 

and  the  succeeding  tenant  the  land-tax;  which  rates  and  laad-tax  were  repaid  to  theia 
by  B.:— Held,  that  B's  remedy  was  on  the  special  agreeowa^  aad  that  be  <     "* 
recover  these  sums  from  A,  as  money  piid  le  A.\  ose^ 


P4BAf. 


eAtTKR  TXR1I>  Y  WJIL.  IV.  771 

It  wu  conteiided,  on  tbe  pwl  of  the  defendants  thai  ibe        ^99An 
adion  sbouU  kave  been  aaaumpeit  on  thc^  special  conHnol*      sp^cKa 
Tbe  learned  judge  intimated  tbat  hn  ahonM  nonanit  the      ^  Vi 
plaintiff,  giving  bim  leave  to  move  to  enter  a  iretdtet  for  tbe 
anm  clatmed.    It  waa  objected,  on  the  part  of  tbe  plain* 
tiff,  that  the  offer  «f  a  eagnovil  nw  anfficieni  to  anpport  a 
verdict  on  tbe  count  upon  an  account  ataled.    The  learned 
judge  being  of  a  different  opinion,  nonanited  the  plaintiffi 

III  Trinity  term  Uwtchimm  applied  to  the  Court  for 
a  rule  nisi  to  enter  a  verdict,  or  for  a  new  trial,  on  two 
grounds;  first,  that  tbe  offer  of  a  cognovit,  after  action 
brought,  was  sufficient  to  auatm  a  verdict  on  an  account 
s^ted;  and  secondly,  thut  the  remainder  of  the  e\^dei|ee 
entitled  the  plaintiff  to  sustain  the  action  on  the  common 
counts  for  money  paid  &c,i  and  for  this  he  cited  £jr<itf  v. 
Paftridge{a\  Brown  v«  BQdg$Q»{b)M  and  Dunmm  v.  lin* 
los(c).  The  Court  refused  tbe  rulf^  on  the  first  ground^ 
and  granted  it  on  the  second*    Against  this  rnk, 

Alexander  now  shewed  cause.  The  cases  on  this  sub- 
ject are  collected  iu  WUliamsan  v.  Henley  (rf),  and  establish 
the  rule  that  a  plaintiff  cannot  recover  upon  a  eount  for 
money  paid,  where  there  is  a  subsisting  contract  betv^:een 
the  parties,  and  where  the  defendt^nt  is  not  primarily  liable* 
In  Cooke  v.  Munsione  [e\  there  was  a  count  on  a  special 
agreement,  and  a  count  for  mone^  had  and  received.*  The 
defendant  had  contracted  to  supply  the  plaintiff  with  a 
quantity  of  soil  or  breeze,  and  plaintiff  had  paid  a  sum  of 
money  to  the  defendant  as  earnest  of  the  bargain.  At  the 
trial,  tbe  plaintiff  failed  in  proving  the  agreement,  as  stated 
in  the  first  count,  which  it  appeared  waa  a  subsisting  con- 
tract between  the  parties,  and  it  was  held  that  he  could  not 
recover; — not  on  the  first  count^^  by  reason  of  a  variance^i^-o 
nor  on  the  general  count,  because  the  original  contract  was  in 

(o)  8  T.  R.  808.  (d)  6  Biogh.  299}  3  Moore  & 

{k)  4l^«nl«  18»;  ti^  7t2^6.  Pajae,  731;  nI^  ??«. 

(f)  5  Bank  *  Aldsrs.  itli  m^  (e)  1  N.  R.  Ut. 
Mf  »^»^  »t«w 


772 


1835. 


CASES  IN  THE  KINGS  BENCH, 

force.     In  Light/oot  v.  Creed  (a),  the  defendant  contracted 
to  transfer  to  the  plaintiff,  on  a  certain  day,  a  certain  amount 
of  stock,  but  failed  in  so  doing.     Upon  this  the  plaintiff 
purchased  the  amount  of  stock  agreed  to  be  transferred, 
and  brought  his  action  for  the  consequent  loss,  declaring 
on  a  count  for  money  paid.     The  Court  held  that  such 
count  was  not  maintainable,  and  that  the  plaintiff  should 
have  declared  specially.     Child  v.  Morley{b)  is  a  simSar 
case.     Exall  v.  Partridge  {c),  Brown  v.  Hodgson  {c),  and 
Dawson  v.  Linton  (c),  are  all  distinguishable  from  the  pre- 
sent case.     In  Exalt  v.  Partridge,  the  goods  of  a  stranger 
on  the  premises  of  another  were  distrained  by  the  landlord 
for  rent  in  arrear,  and  the  stranger  was  obliged  to  pay  the 
rent  in  order  to  redeem  them.     It  was  held  that  the  stranger 
might  maintain  assumpsit  against  the  original  lessees,  for 
money  paid  to  their  use,  inasmuch  as  they  were  bound  by 
their  covenant  to  pay  the  rent  to  the  landlord,  and  that  it 
made  no  difference  that  some  of  them  had,  to  the  know- 
ledge  of  the  plaintiff,  and  previously  to  his  placing  his 
goods  on  the  premises,  assigned  (d)  their  interest  to  one  of 
their  co-lessees,  who  was  in  the  exclusive  possession  at  the 
time.    The  distinction  between  that  and  the  present  case 
is,  that  there  the  defendants  were  primarily  liable,  and  the 
money  paid  by  the  plaintiff  discharged  them  from  such 
legal  liability;  whilst  here,  either  the  landlord  or  the  receiver 
is  primarily  liable,  and  not  the  defendieint.     He  is  liable 
only  under  the  agreement,  and  that  has  not  been  declared 
upon.    In  Brown  v.  Hodgson,  a  carrier,  by  mistake,  de- 
livered to  B.  goods  sold  and  consigned  to  C.     B,  appro- 
priated the  goods,  and  ih^  carrier,  on  demand,  paid  C.  their 
value.     It  was  held,  that  the  carrier  might  recover  the 
inoney  paid  by  him,  from  B.,  as  money  paid  to  his  use. 
There  B.  was  primarily  liable  to  C.  for  the  wt-ongful  coil- 
Version  of  his  goods,  and  the  carrier,  by  paying  their  value. 


(•)  8  Taont.  268. 

(h)  8  T.  R.  610. 

(c)  Aipra771,m/rti776* 


(i)  Socb  an  aasignment  would 
enure  as  a  rtkase,  and  would  be  ne- 
cessarily 80  described  in  pleading. 
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discharged  B.  from  such  liability.  Hercj  however,  the  1335. 
plaintiff,  by  paying  the  rates  and  taxes,  did  not  discharge 
the  defendant  from  any  liability  other  than  what  the  agree- 
ment imposed,  and  that  was  not  declared  upon.  In  Daw- 
sofi  V.  Linton  (a),  a  local  drainage  tax  act  charged  with  the 
payment  of  the  tax  those  tenants  in  whose  time  it  accrued 
due,  and  enabled  them  to  deduct  it  out  of  the  rents  payable 
to  their  landlord.  It  also  provided,  that  in  case  of  negleot 
to  pay,  the  tax  might  be  levied  by  distress  on  the  goods 
which  should  be  found  on  the  premises.  An  outgoing 
tenant  paid  his  rent  in  full,  but  left  property  on  the  premises, 
which  was  distreined  for  the  tax  accruing  due  during  his 
tenancy,  and  he  was  obliged  to  pay  it  in  order  to  redeem 
them.  It  was  held  that  he  might  recover  the  amount  in 
an  action  against  his  landlord,  for  money  paid.  There,  the 
act,  although  seemingly  imposing  the  liability  on  the  tenant, 
really  imposes  it  on  the  landlord,  for  his  rent  is  to  be  the 
fund  ultimately  chargeable.  He  might  well  therefore  be 
sued  as  for  money  paid  to  his  use.  But,  in  the  present 
case,  uuless  founded  on  the  special  agreement,  there  is 
nothing  to  shew  the  liability  of  the  tenant,  and  the  declara- 
tion is  silent  as  to  such  agreement.  There  is,  consequently, 
a  clear  distinction  between  the  three  cases  cited,  on  moving 
the  rule,  and  the  present  case,  which  falls  therefore  within 
the  principle  first  laid  down,  and  that  principle  negatives 
the  liability  of  the  defendant  under  the  present  form  of 
declaration. 

Sir  W.  Fotteit,  A.  6.,  in  support  of  the  rule.  All  that 
is  necessary  to  support  this  action  is,  that  as  between  the 
plaintiff  and  defendant,  the  defendant  be  bound  to  pay  the 
money  which  has  been  already  paid  by  the  plaintiff.  If  the 
plaintiff  has  been  compelled  to  pay  the  money,  he  may  re- 
cover the  money  he  has  paid  on  this  form  of  action.  This 
is  the  distinction  which  runs  through  all  the  cases.  It  is 
not  disputed  that,  as  between  the  plaintiff  and  defendant, 

(0)  A^  771,  tn/ri  776. 
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isss.        tfaf  Ittter  w«i  boMtid  to  pty.    In  WUlmmtonv.  Hemlef(0% 
^'^^>^^^      ik%  dednimlioii  sUted  that  the  piMDtii;  al  the  request  of  the 
«.  defefidMity  end  upo»  the  dcfeodaat'e  imdertakiiig  to  indeHt^ 

Parrt.      Qjfy  iijm^  defended  mm  actioa  brought  tq  recover  aieiiey  m 
whioh  the  defeDdeat  ckieled  an  iaterest^-^^hat  judgmeiit 
was  given  against  the  plaintiff  for  4tt/.»< — and  that  he  was 
impriscHiedi  and  paid  the  money  under  a  ca.  sa.     It  was 
held  that  the  plaintiff  might  recover  upon  Ibis  cotont»  or 
SMM  on  m  commi  Jor  mumqf  paid  tm  the  dtfemdanfi  me. 
IPmiiemnt  J.  Them  the  action  was  defended  at  the  spe^ 
request  of  the  defendant    I  said  at  the  trials  either  that  the 
defendant  must  be  primarify  liable  to  pay  the  money  aooght 
to  be  recovered  from  him,  or  that  there  must  be  an  tsepnu 
ftqu$$i9  on  the  part  of  the  defendant,  to  pay  the  money.] 
In  WUUmmson  v.  HenUy  there  was  a  special  coontt  but  it 
was  said  by  Tit^bai^  G.  J»,  in  delivering  the  judgment  of  ^ 
Court,  that  the  plaintiff  could  have  recovered  on  the  connt 
for  money  paid.    [PaiUsM,  J.  That  portion  of  die  judg- 
ment was  extra-judiciaK]    Not  precisely  so,  as  there  was 
an  argument  whether  there  was  evidence  anfident  Co  sup- 
port the  special  count.    The  Court  was  of  opinion  that 
there  was  sufficient  evidence»  but  that  supposing  that  had 
not  been  the  ease,  the  action  was  maintainable  on  the  com- 
mon count     Ligktfooi  v»  Cned  is  inaj^licable.     Here, 
the  plaintiff  was  compeiled  to  pay,  and  was  thereby  anibh 
rized  to  pay.    The  cases  have  established  this, — that  if  a 
plaintiff  be  compelled  to  pay,  it  is  equivalent  it*  an  esrpreu 
request.    The  plaintiff  here  did  not  voluntarily  interpose, 
but  was  compelled  to  pay  the  money.    The  legal  compul- 
sion existing^  the  law  will  raise  an  implied  agreement  to 
repay  the  plaintiff.    It  was  the  defeult  of  the  drfendant 
which  made  it  compulsory  on  the  plaintiff  to  pay  the  money. 
If  the  cireumstances  are  sufficient  to  imply  an  authority, 
the  action  is  maintainable.    In  no  case  it  it  laid  down  that 
the  defendant  must  be  primarily  liable,     [Paiteson,  J. 
Here»  but  for  the  agreement,  the />/atitt{^  would  have  been 

(«)&(prd,7n. 
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primarily  and  ultimately  liable.  None  of  the  cases  appear  1886. 
(o  approach  this  question.]  Exalt  v.  Partridge,  and  Child 
▼•  Morhy,  are  authorities  for  the  plaintiff,  Dawwm  v.  Lin- 
ton is  eiactljr  in  point.  The  only  difference  between  that 
case  and  the  present  is,  that  in  the  former  the  liability  arises 
from  a  local  ad  of  parliament i  in  the  latter,  it  arises  upon 
an  agreement  between  the  parties.  Brown  v.  Hodgson  is 
stronger  than  the  present  case.  There,  the  carrier  had 
been  guilty  of  negligenco>  yet  he  was  allowed  to  maintain 
an  action  for  money  had  and  received,  to  recover  money 
which  he  had  paid,  and  which  he  might  have  been  legally 
compelled  to  pay.  [Patteson,  J.  Under  this  act  of  parlia- 
ment* the  defendant  was  not  liable  to  pay.  By  the  land- 
tax  acts»  a  tenant  who  pays  that  tax  has  a  right  of  action 
against  the  landlord,  who  is  therefore  generally  the  person 
ultimately  responsible  for  the  payment.  Coleridge^  J,  In 
Schkncker  v,  Mosiy(,a),  a  lessee  underlet  part  of  the 
demised  premises  by  deed*  and  the  original  landlord  dis- 
trained for  rent  in  arrear  upon  the  under-tenant.  It  was 
held  that  assumpsit  would  not  lie  by  the  latter  against  his 
lessor,  upon  an  implied  promise  to  indemnify  him  against 
the  rent  payable  to  the  superior  landlord,  the  remedy  being 
expressly  provided  by  another  mode  of  proceeding.] 

Cur.  adv.  vult. 

Sir  W.  Follett  referred  the  Court  to  Chitty  on  Plead- 
ing (b),  Fisher  v.  Fallowi  {c),  and  Carter  v.  Carter  (d). 

Lord  Demm AN,  C.  J.,  on  a  subsequent  day  in  this  term, 
delivered  the  judgment  of  the  Court,  as  follows : 

The  plaintiff  had,  by  a  written  agreement,  demised  a 
house  to  the  defendant,  at  a  certain  rent,  clear  of  land-tax 
and  of  all  parochial  taxes.    The  defendant  quitted  the  pre- 

(s)  8  DofrlftRyi.  741;  $  Bam.         (c)  A  Esp.  N.  P.  C.  tfU 
ACiassw.  t89.  (d)  5  Blii||i.  400;  S  Moore  It 

(h)  5th  edition,  ? ol.  i.  p.  384.         Paynes  732. 
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mises  at  the  end  of  his  year,  having  paid  his  rent,  but 
leaving  the  land-tax  and  rates  unpaid.  The  plaintiff  relet 
the  house.  The  new  tenant  was  obliged  to  pay  the  land- 
tax,  and  the  plaintiff's  agent,  under  a  local  act  of  parlia- 
ment, was  distreined  upon  for  the  rates,  and  paid  them. 
Both  these  sums  were  repaid  to  the  parlies  by  the  plaintiff. 

This  action  was  brought  to  recover  the  amount  of  the 
land-tax  and  rates,  as  money  paid  to  the  defendant's  use. 
It  was  objected  at  the  trial  that  the  form  of  action  was 
misconceived,  and  that  the  defendant,  though  liable  on  his 
agreement  to  pay  the  whole  amount  of  the  rent,  including 
the  rates,  could  not  be  charged  with  this  money  as  paid  to 
his  use.  My  brother  Patteson,  being  of  this  opinion,  di- 
rected a  nonsuit,  which  we  think  right 

The  only  doubt  we  felt  in  the  course  of  the  argument, 
arose  from  the  cases  of  Brown  v.  Hodgson  and  Dawson  v. 
Linton,  which  seemed  nearly  to  resemble  the  present.  In 
the  former  of  those  cases,  a  carrier,  having  by  mistake  deli- 
vered il.'s  goods  to  £.,  who  made  them  his  own,  paid  A*  the 
price,  and  was  afterwards  allowed  to  recover  it  from  B.,  as 
money  paid  to  his  use.  But  this  was  in  fact  money  paid 
to  fi/s  use,  for  it  was  paid  in  discharge  of  his  debt  to  J. 
And  it  may  be  fairly  said  to  have  been  paid  at  bis  instance, 
because  he  knew  that  the  plaintiff's  mistake  in  delivering 
goods  to  him,  made  the  plaintiff  liable  to  pay  the  price  to 
the  true  owner.  His  so  receiving  the  goods  may  be  coo* 
sidered  as  equivalent  to  saying, ''  If  you  pay  A,  (as  you  may 
be  compelled  to  do)  for  the  goods,  I  will  reimburse  you." 
In  the  case  before  us,  the  defendant  was  not  liable  to  pay 
the  money  to  any  one  but  the  plaintiff,  and  his  liability  to 
pay  the  plaintiff  vftLS  by  virtue  of  the  agreement. 

In  Dawwn  v.  Linton,  goods  of  the  plaintiff,  an  outgoing 
tenant,  left  by  him  on  his  farm,  were  distreined  upon  for  a 
tax  made  payable  by  the  tenant,  but  which  the  local  act 
gave  him  power  to  deduct  from  his  rent.  The  plaintiff  paid 
the  tax  to  redeem  his  goods,  and  the  Court  thought  that  it 
was  money  paid  to  the  landlord's  use,  because  the  landlord 
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was  ultimately  liable.  Tbe  defence  was.  that  the  nioney 
was  paid  to  the  use  of  the  tenant  for  the  time  being,  who 
was  primarily  liable.  But  here  the  plaintiff's  payment  re- 
lieved the  defendant  from  no  liability,  but  what  arose  from 
the  contract  between  them.  The  tax  remained  due  by  his 
default*  which  would  give  a  remedy  on  the  agreement;  but 
the  amount  was  paid  to  persons  who  had  no  claim  upon 
him,  and  therefore  it  was  not  paid  for  his  use. 

Rule  discharged. 


SoADT  t?.  Wilson* 

Trespass  by  the  clerk  of  the  minutes  to  the  commis*  All  persons 
•iooers  for  auditing  the  public  accounts^  against  a  bailiff  to  ty  derives  uiy 

the  commissioners  of  sewers  for  the  city  and  liberty  of  advantage 
«r         .  •  ^1  /-aiT-iii  -.      from  the  woAi 

Westmmster,  and  part  of  the  county  of  Middlesex^  for  ofthecommis- 

taking  and  distreining  a  table.     Plea:  the  general  issue.       e«"rafb?'^' 

The  case  was  not  brought  to  trial*  but  after  issue  joined*  assetsed  to  tbe 

the  parlies,  by  consent  and  by  order  of  Littkdak,  J.*  stated  !!21J[|I!^?fthrt 

the  following  case*  for  the  opinion  of  this  Court*  and  agreed  P^pe^y. 

that  a  judgment  should  be  entered  for  the  plaintiff  or  for  the  ty  drained  by 

defendant*  by  confession  or  by  nolle  prosequi,  immediately  ^^,^^  *^4 

fifter  the  decision  of  tbe  case*  or  otherwise*  as  the  Court  nally  made 

might  think  fit.  ^  '^^^P 

The  office  of  the  commissioners  for  auditing  public  persons  inde« 

accounts  is  in  the  eastern  wing  of  Somerset  House>  which  ^mm?8sionere 

is  in  the  parish  of  Saint  Mary-le**Strand,  in  the  city  and  of  sewers,  and 

*^  deriving  no 

immediate 
benefit  from  the  works  of  snch  commissioners*  may  be  assessed  by  reason  of  the  general 
benefit  and  advantage  resulting  from  such  property  becoming  thereby  accessible*  and  of 
its  approaching  and  neighbooring  public  ways  being  properly  drained  and  cleansed. 

Held,  that  apartments  in  Somerset  Hoose,  appropriated  to  the  office  of  the  commis- 
sioners for  auditing  the  public  accounts,  are  ratal)le  by  the  commissioners  of  sewers 
for  the  city  and  liberty  of  Westminster*  and  parts  of  Middlesex,  although  Somerset 
House  is  declared  by  act  of  parliament  to  be  vested  in  the  crown*  free  from  all  incum- 
brances* for  the  purpose  of  establishing  within  the  same  thatamonest  other  public  offices. 

By  53  Ceo.  3*  c.  xlviii.  s.  7*  all  persons  are  liable  to  be  rated  to  the  sewers-rate*  as 
occupiers  of  premises  ratable  thereto*  who  are  de  facto  rated  in  respect  of  snch  premises 
t&tht  poor-rates' of  the  parishes  to  which  that  act  applies. 

VOt.  IV.  3  E 
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tWi,        liberty  of  Westminiteri  and  in  the  diilrict  of  tb#  Mftttra 


diviflioD  of  the  Westminster  Sewert . 
p^  By  15  G^o.  S,  c.  33,  s.  l6,  Somerset  Houses  with  fill  its 

Wiuov.  rights,  members,  8cc.  was  declared  to  be  veiled  in  His 
Mfijesty,  His  heirs  and  successorsy/retf/rom  all  mcumbranc€$ 
whatever,  for  the  purpose  of  erecUng  and  establishing  within 
the  same  (amongst  other  public  offices  in  the  s«id  M)t  enu- 
merated) the  qffice  of  auditors  of  the  imprest. 

By  25  Geo.  3,  c.  52,  the  office  of  auditors  of  the  imprest 
was  determined,  and  the  office  of  the  commissioners  for 
auditing  the  public  accounts  was  established  in  its  place. 
The  plaintiff  is  the  principal  clerk  to  the  commissioners  in 
that  office. 

Neither  the  commissioners  for  auditing  the  public  ac- 
counts, nor  the  plaintiff,  reside  in  the  addit  cffice,  nor  is 
there  any  room  or  place  in  the  said  office  fitted  up  for  the 
purpose  of  residing  or  dwelling  therein.  The  attendance 
of  the  commissioners  and  of  the  plaintiff  at  such  oflice,  is 
only  from  ten  o'clock  to  four,  for  the  purpose  of  discharging 
the  duties  of  their  respective  offices.  The  persons  who 
sleep  on  the  premises  appropriated  to  the  office  of  the  said 
commissioners,  are  the  office-keeper  and  one  of  the  nea* 
sengers  attached  to  the  office,  who  inhabit  three  sitting- 
rooms,  five  bed^rooms,  two  kitchens  and  offices,  two  pan* 
tries,  a  small  passage-room,  a  beer-cellar,  and  a  wash*hooatt. 
The  commissioners,  the  plaintiff,  and  the  messenger,  am 
paid  by  salaries ;  but  no  deduction  is  made  from  the  salary 
of  the  commissioners  or  of  the  plaintiff,  in  respeot  of  th# 
use  made  by  them  of  the  said  office,  nor  from  tht  mXeof  of 
the  said  messenger  in  respect  of  his  sleeping  therein. 
The  case  then  set  out  the  9tatute  of  sewers^  23  Bmx  % 
e.  b,  s.  S  and  s.  0  {a),  and  the  statute  3  &  4  Edw.  6,  c.  0(fr^ 

(a)  The  suitate  of  iswen,  (SS  iBg,snige8,aiideoonebrihes«a,ia 

Htn.  8,  c.  5,)  reciting  '<  that  great  and  upon  maiBh-groaiids  ftc  htHfh 

damages  and  losaes  have  happened  tofore  won  and  msdepttylltabt^,  ai 

in  divers  parts  of  the  realm,  as  well  also  by  occasion  of  |a]|d*wtten 

by  reason  of  tbt  outra|eoiis  flow*  and  other  0«traiM>nss|priagM*aa4 
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r   Ufi^ff  Somevfet  Housfi  there  ara  draini  and  s^werf^ 
originailj  ai^ada  by  Ibe  authorily  of  {ii«  Majesty'*  SQord  of 
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PPP9  ^WMoym,  piMtijfrM,  nofl  other 
low  grounds,  adjoining  to  rivers, 
floods,  and  other  watercourses,  and 
ever  that  hf  and  through  millt, 
mUl-danw,  wtani  iit|vgartb«,  ke< 
d9Us,|Spi?8,gptM,flogdgate9,  ItcU, 
and  other  impediments  in  and  upon 
the  same  rivers  and  watertburses,** 
authorizes  (sect.  1)  the  directing 
of  MiBBHicioBS  of  Mweis  in  all 
fiarti  of  the  kingdom,  from  time 
lo  time,  where  and  when  need  shall 
require,    according  to   the   form 
g^niiiseat.aof  thftact.    Com- 
ietafi9iier8  am  tn  be  asaigned  to 
be  justtcei  to  sprvey  the  wall9» 
ftreami,  ditehes,  banks,  gutters, 
kewen,    gotee,    caloies,    bridges, 
teepebef,  mWh  miU-ikms,  floods 
liaeiit  ppndii  leeks,  hebbing^ears, 
sad  other  impediments,  lets,  and 
imooyances,  and  the  same  to  cause 
te  be  oia^  eorrceted,  repaired, 
mneadedf  |HU  down,  or  reformed, 
BB  the  case  shall  require,  at  their 
iHscret)ons;^and  also  to  depute 
«fi4  easigii  keepers,  bailifls,  sur- 
j»|M%  eoUeetais,  expenditors,  aod 
H^ier  officers,  for  the  safety,  ooiif 
nerval iop,  reparation,  reformation, 
and'  making  of  the  premises,  and 
le  hear  the  aceoent  of  the  ooW 
telera  aad.^thet  eoi^ittei*  of  aod 
Ar  th^  leeeipt*  and  la^riag  out 
of  the  money  that  shall  be  levied 
aad  paid  in  and  about  the  making 
#tt.  of  ibe  Mid  seweia  tu^  to 
jdisCraio  for  the  arrearages  of  every 
/Ifich  cgllection,  tai  and  acKM,  ap 
ofte*  as  shall  be  expediem,  or 
otfaerwiee  lo  puoish  the  debtors  and 
dataioen  of  the  same  by  fines  ^Q.r 

3 


Sect.  0  provides,  **  that  thesam^ 
laws,  ordinances,  and  decrees,  to 
be  made  and  ordained  by  the  said 
commissioners,  or  six  of  them,  by 
authority  of  the  said  pomma^sipef 
shall  bind  as  well  the  lands^  tene-^ 
mefUSf  and  hereditaments  of  the 
Inngi  cur  taoereign  l&rdj  ai  all  and 
every  other  person  andpertontf  and 
their  heirs,  for  such  thejr  ioteresi 
as  they  shall  fortune  to  hare  or 
may  have  in  any  lauds,  tenements, 
or  hereditaments,  or  other  casual 
pr^l,  advantage,  or  commodUjff 
whataoeter  the^  hf  vhertu^to  thf 
said  laws,  ordinf^nces  and  deoreef 
shall  in  anywise  extendi  according 
to  the  true  purport,  meaning,  ao^ 
iqtent  of  the  same  laws.** 

(h)  And  by  3  &  4  Edm.  (S,  c  8, 
it  is  enacted,  that  the  act  of  93 
Hen,  8  shall  continue  in  force,  to 
be  observed  aod  kept  for  ever,  in 
such  manner  and  forpa  as  shal) 
and  may  stand  with  tlie  sequel  and 
additions  thereinafter  mentioned. 

Sect,  d  enacts,  '<  that  all  luoif 
of  money  tberaafter  to  be  ra(^ 
and  taxed  by  virtue  of  such  coqir 
mission  of  sewers,  upon  any  of  the 
lands,  tenements,  or  hereditament! 
of  the  king,  his  heirs  or  suoBeaBOf% 
for  gfiy  manoer  of  thing  or  thing! 
concerning  the  articles  of  the  said 
commission  of  sewers,  yhall  be 
gathered  and  levied  by  distrese  ojr 
Otherwise,  in  lik^  manner  and  fom» 
as  shall  or  may  Im9  done  in  thf 
lands  &c.  of  any  other  person. 
And  that  all  bills  of  acquittance 
Signed  with  the  hand  or  hands  of 
.such  collector  or  receiver  as  shall 

IS 
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Works,  and  at  the  pubik  expense,  Mrhicb  draint  dud*  sMiren 
are  still  under  the .  managemeRt  uud  cbattrol  <if  the  teid 
Board,  and  ace  cieanaedy  repaired,- and-  maintaiBed acdB 
public  expense.  The  dratna  and  sewera- voder  the  aaat 
wing  Jo£  Somerset  .Houto  conunuiiieate  twith  the  above 
dfaios  and  sewers,'  mhI  form  part  tbebtof^  and  aie  west  of 
the  ci^  of  London,  and  foil  into  the  Ritet  TlMMnesw 

The  case  then  set  out  the  SJae.  l^c,  14(a)p  end  die 
fi  WUL  Sf  Mmrjf,  aess«  2,  c*  6»  s.  14(fr).. 


bRve  the  coUeciion  thereof,  by  die 
appoiotment  of  the  said  commis- 
sioners, or  six  of  them,  shall  be  as 
^ell  a  sufficient  discharge  to  the 
fcenaats,  farmere,  and  occupiers  of 
the  same  grounds,  so  to  be  charged 
for  the  said  sum  wherewith  their 
grounds  shall  be  so  charged,  as 
ttlso  sufficient  warrant  to  aN  and 
eveiy  the  receivers^  auditors,  and 
other  whatsoever  officer  or  o£Scers 
of  our  said  sovereign  lord  the  king, 
his  heirs  and  successors,  for  the 
aliowanoe  w  such  tenant,  larmer, 
or  occupier,  for  the  same." 

(fl)  Whereby  it  is  enacted, 
(sect.  %)  *'  that  the  walls,  ditches, 
banks,  gutters,  sewers,  gotes,  cau- 
seys, bridget,  streams  and  water* 
courses,  within  the  limits  of  two 
miles  of  and  from  the  city  of  Lon- 
don, which  waters  have  their  course 
and  fall  into  the  river  of  Thames, 
shall  from  henceforth  be,  to  all 
intents,  constructions  and  pur- 
poses, as  fully  subject  to  the  com- 
ihisMon  of  sewers,  and  to*  all  the 
statutes  made  (or  seivens,  and  to 
all  penalties  in  the  same  statutes, 
and  in  every  of  them  contained,  as 
if  ^e  same  places  near  to  the  said 
eiify  of  Londenf  had  been  paitiout' 
lar^  named  in  the  sqid  ^tjot^.^ 
sewers,  or  that  therein  the  water 


h^  ebbe4,iaid  flowodyaadthaseia 
free  passage  with  boau  and  baifes 
to  the  sea  had  been  heretoifore 
used.  ♦ 

(6)  Whereby  it  it  ftDesiad, 
<<  that  all  nesf  semen  at  ai^  ti^ 
since  Id  Car.  S,  made  in  any  of 
the  said  parishes,  (within  the  ctty 
and  liberty  of  WesnniDStar/aad 
certain  other  pariibes,)  ahnU  he 
henceforth  subject  to  the  commis- 
sion of  sewers,  and  to  the  laws 
and  statutes  made'fbrtew\^rs,'ia 
fully  to  aU  iateels  end  'pupeas 
as  if  such  sewei^  unks.ottd  nesUU, 
had  been  expressly  mentioned  in 
the  said  statutes  of  seweni,  id  *Ae 
under  the  survey  of!tlltf%MJb<eMb- 
misaionsn;  and^tfae  egmmwiw* 
of  sewers  for  the  tiape  beif^  y\^tP 
the  limits  of  their  respective  com- 
mission,  shall  htK^e'pd^^'&d'ini- 
thority^' by- virtue  of  sbit'iift,  to 
nl^r,  av9/»^  claifim,.iki)4.4|^oiir 
such  new  sewers,  tink$  and  vaidUf 
and  to  order  and  direct  the  niaking 
bf  ahy  6tKBr^#vHtiMrdiriMWeh, 
.  >aad4p>cot>iett>'ajy4raio  or  .fewer 
.  already  inade,  ani  to  alter  ^ 
take  away  any  nuisances  in  ^ 
^ame;-  &ndf  to  alter^  oi'-talti^itky 
iMvf  «it)fti  guttar «es  dhandyrtt  iaddl 
.  W  W<^f.^^■♦t^;fP^fl0^.^^lPf^(V^lhe 
parishes  aforesaid.*' 
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B]r'49.<yffOidieest{«  !,<:.  vii.  after  nedting  the  above  acts        1835. 
iOfJmmgs  and  1  fii ^  WiU. ^  Mary^  it  isj^tiactedy  'f  that  aU 


So4J>r 


weifcof  the  ohyof  LondoU)  extend  ingtd  and  imdud-  v. 


m9  a  dertaittwatBrcoofsey  part^  whioli  dividet^be  pariahca 

of  Ghebea  and  Fuibamyand  inriodfag  the  several  parishes 

:  wkhiB  thft  citgr  aod  iUmtiy  «f  WestuMster,  and  the  p-eoiacts 

of  the  MMMvlwe8t>6f  attd  extenditig  to«  Tem|kle  Bar^  add 

also*  asclodi^g  certain  ^^her  >  parishes  out  of  th&  cify-aDd 

liberty  of  Westminster^  and  all  sewers  and  drains  oommiini- 

cating  with  the  same  watercourses,  or  with  any  of  the 

ancient  sewers  coikiprised  within  the  limits  prescribed  by 

tile  act  of  3  Jac,  \,  or  with  any  of  the  sewers  mentioned 

or  comprised  in  the  said  act  of  ^  W.  Sg  M.,  which  sewers 

.tad  waters  have  their '  course  and    fall   into  the  River 

^Haines,  shall  from  henceforth  be,  to  all  intents,  construe^ 

tions  and  purposes^  as  fully  subject  to  the  commission  of 

^S(aweffs  for  the  city  and  liberty  of  Westmiosteri  and  part 

^bf  the  county  of  Middlesex,  and  to  all  the  statutes  made 

for  sewers,  and  to  all  penalties  and  provisions  in  the  same 

,8t](tute9>  and  in  every  of  them  contained;  and  that  the  same 

oooMQissionefs  and  their  officers,  and  all  persons  acting  by 

tlMfhr*  authority,  shall  have  the  same  powers,  authorities, 

femediesj^  jurisdiction,  8u:.,  as  if  the  said  several  parishes 

(bad 'b0ea  particularly  named  and  described  in  the  several 

statutes' of  sewers,  or  that  therein  the  water  had  ebbed  and 

'Hbwetf;  and  therein  free  passage  with  boats  and  barges  to 

the  3ea  jiiaii  been  theretofore  used." 

tThflUe  is  a  conason  sewer  running  through  the  square  at 
^Somek^et-^Hoiise  and  running  under  Somerset  House,  which 
was  made  and  is  cleansed,  repaired  and  maintained,  by  the 
ComnussioQera  of  sewers  .for  the  city  and  liberty  of  West- 
nrinsfer;  botthvdniiDB^snd  sewers  under  the  eastern  tmg 
'"^ofesaid  do  not  communicate  therewith,  nor  do  any  of  the 
,  iirjaiiV9.  apd  sewers  stated  above  to  have  been  made,  and  to 
'ibei  a^li  deansedtf  repaired  and  mainlained  by,  add  to  be 
Aitfd^ftHe  itianagemcint  and  control  of,  His  Majesty's  Board 
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1B85.        of  Workfll^  so  that  tbe  buildings  of  Someiset  HouM  dihu 

^^^^  .    **>  hnnadiatt  benefit  from  ike  $aid  droiH  nr  mwer  qf  rtt 

V.  commuHonert  of  9ewer$,  except  the  generai  Immfitfnd  mi^. 

Wiuoir^      iMiittogc  of  being  accessible,  and  of  tis  approackm  and  Mgi» 

bottring  public  wayt  being  properly  dmifnd  dmd  doattetA 

Tbe  office  of  the  commifisionera  for  Audiliiig  piablit 
iccounts  has  not  heretofore  been  rated  to  any  sewer^ntesi 
faor  has  nor  have  any  person  or  persons^  till  the  rlilc  btra^ 
inafter  mentioned,  been  rated  in  respect  tberaofi 

The  commissioners  of  sewers  made  a  rate  id  which  the 
plaintiff  is  ratedi  in  respect  of  the  audit  oflEicei  in  tbe  sot^ 
rat  sums  of  11/.  Us.  6d.  and  fi/.  I2s.,  upon  a  rental  ^ 
463/.  and  104/. 

By  52  Geo.  S,  c.  ilviii.  s.  7»  after  reciting  that  great  < 
culty  had  arisen  to  the  commissioners  of  sewers  for  tbe  I 
aforesaid,  in  laying  an  equal  rate  from  time  to  time  ttpo« 
the  several  inhabitants  within  the  limits  of  the  said  comnii^ 
sionersi  occasioned  by  their  not  being  aathorised^  under  a^r 
of  the  statutes  now  in  force  concerning  sewers,  to  call  for 
and  inspect  the  poor-rates  of  the  several  parishes  witbin  tbe 
limits  aforesaid,  it  is  enacted,  *'  that  it  shall  be  la#fiil  fqr 
the  said  commissioners  of  sewers,  for  the  limits  afersMii 
from  time  to  time,  as  the  said  commissioners  shdl  see  < 
sion,  by  an  order  in  writing,  to  direct  the  clerk  for  the 
being  of  the  said  commissioners,  or  any  other  person  M 
their  behalf,  to  inspect  or  take  a  copy  of  the  last -rate 
or  assessment  for  the  relief  of  the  poor  of  atty  parisb  tr 
parishes  within  the  jurisdiction  of  the  said  commissiofleirs 
of  sewers,  add  on  production  of  such  order  by  the  derk  Of 
the  said  commissioners,  or  other  person  as  aforesaid,  to  tbe 
person  entrusted  with  the  custody  of  the  several  rates  afore- 
said, such  person  shall  produce  the  same  forthwith  to  tbe 
said  clerk,  and  permit  him  to  inspect  and  take  a  eop^ 
thereof  from  time  to  time,  or  otherwise  shall  furnish,  wilfa 
all  convenient  speedy  lo  the  clerk  of  the  said  commissioners 
for  the  time  being,  a  true  copy  of  the  book  of  rates  of  sadi 
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fMurifb  or  purishes  b9  aforesaid,  in  order  to  enable  the  said 
commitstoners  of  sewers  to  lay  an  equal  rate  or  assessment 
on  the  several  inhabitants  within  the  limits  of  the  said  com^ 
misaioiierSt  or  any  portion  thereof." 

The  eomoussioners  of  sewers,  by  the  last-above-recited 
ttot,  inspected  the  rate-booka  of  the  said  parish  of  Saint 
Mary«le^6trand,  and  the  plaintiff  is  therein  rated  for  the 
rdiaf  of  the  poor  of  the  said  parish,  in  respect  of  the  said 
premises,  at  the  yearly  rental  before  mentioned. 

Tbe  several  suma  pf  11/*  lis.  6^.  and  8/.  I2s.,  assessed 
by  the  commissioners  of  sewers  as  aforesaid,  were  duly 
.dcMuided  of  the  plaintiff,  and  he  thereupon  refused  to  pay 
the  same,  whereupon  by  a  warrant  under  the  hands  and 
f eala  of  six  of  the  conunissioners  of  sewers  for  the  city  and 
liberty  of  Westminster,  directed  to  the  defendant,  he  was 
•iithoriaed  and  required  to  levy  by  distress  and  sale  of  the 
goodi  of  die  several  persons  mentioned  in  a  certain  sche- 
dule aaoexed  to  the  said  warrant,  or  of  any  other  occupiers 
of  the  premises  mentioned  in  the  said  schedule,  opposite 
to  their  respective  names,  the  several  and  respective  sums 
•pkned  against  their  names  in  the  said  schedule,  being  so 
much  taxed  or  assessed  upon  the  said  premises^  for  and  to- 
wards cleansing,  repairing,  or  maintaining  certain  common 
ae.WefS)  within  the  district  called  the  Eastern  Division  of 
the  Westminster  Sewers. 

"  Under  the  authority  of  the  said  warrant,  the  defendant 
to^  and  diatreined  the  table  mentioned  in  the  declaration, 
Mrbichi  at  tbe  time  of  taking  thereof,  was  in  the  possession 
•  of  the  plaintiff. 

By  7  Aim-  c.  10,  s.  3,  it  is  enacted  and  declared,  **  that  it 
aball  and  may  be  lawful  to  and  for  the  commissioners  of 
lewers,  or  any  six  or  more  of  them,  by  warrant  under  their 
'  hands  and  seals,  to  give  authority  to  any  person  or  persons 
to  levy  the  sums  of  money  by  them  from  time  to  time  to 
be  assessed  or  taxed,  upon  the  lands,  meadows,  marshes, 
or  grounds*  liable  or  chargeable  with  any  sesses,  taxes. 
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io^ppsitioujs  or  ch^r^ts^  by  authority  pf  the  cpmoiissi^i^  bj 
distress  and  sftle  of  the  goods  of  such  ip^nop  or  fvWM 
that  shall  |iQ,t  pay,  or  shall  refuse  to  pay  .the  ame. 

If  upon  this  statement  ,of  faqts  tb.e  Courl  abftU  be  of  i 

opioipQ  that  the  office:^  of  the  said  coouiiisaioiier^  for  audit-  i 

i.nj(  the  publKp  acc^upts  ^rp  liable  to^be  ascifs^^  to  tba  said  | 

r^^»  and  that  the  said  cois^inifsioiieis^.Qr  tb«  plaiiilifl&  am  | 

or  is  liable  to  be  assessed  theijeto,  l|a  tlie.oiQOttpM*s  or  opcii"  | 

pic^  pf  the  said  office^  tbi^u  the  jf$dgm9iili»  to  be  eolcred  | 

for  the  defendant,  otherwise  foi:  theplaiotiff*  | 


This  case  was  argued  in  Hilary  ternii  1835,  by  ^fitgisri, 
{jpr  the  plaintiff,  .who  cited  the  following  aotboritiet*  The 
case.pf  The  UkofEb/ifi),  Rooke'scase{by,  Odli^B  JUadi9ig 
on  the  Statute  oj  Sewers  (c),  Stafford  v.  Hamrton  {d),  Hon 
y.  Grayie),  Masters  v.  Scroggs  (/),  Rex  y«  CoflUiisftcHMfi 
0/  Sewers  for  the  Tower  Hamlets  (g),  Netierttm  v.  Wani{i^ 
Holford  V.  Copelattd(i). 

Blackburn  argued  for  the  defendant 
The  arguments  have  been  omitted,  as  they  are  fuJUfjt^ 
ticed  in  the  judgment  of  the  Court* 

Lord  Dbnman,  C.J.,  in  the  course.of  thb^.tcnp^diQlir 
vered  the  judgment  of  the  Court,  as  follows: 

This  was  an  action  of  trespass,  for  the  purpose  of  ig^lg 
the  validity  of  a  sewers-rate,  imposed  on  the,  pb^p^  as 
occupier  of  the  audit  oflSce^  in  the  eastern  wiiig\o(  ^MPeiMt 
House.  The  plaintiff  contended  that  f,uch  .rate  W«a  impro- 
perly im{>08ed  on  him  as  occupjei;,  evefi  if  ,it  coulii  b0.i»- 
posed  at  aU  in  respect  of  ,that  liability^  bat  that  sbu>  he 

(a)  10  Co.  Rep.  141.  if)  8,  Maule  & Selw.  HT,  .... , 

{b)  5  to.  Hep.  ^,  100. '  (g)  4  Mann.  &  Ryl.  365;  S.  C, 

(c)  P.  IfiV  ei.  l^tO.  9Bafn.(^Cressir.  517. 
id)  %  Bff).  &  Bii«h.40h  t^)  3  Bam.  Ic^Mars.  %U 

(«)  ST,R.S58.  (i)3Bo$,,&P«H^«,{.,.--' 
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dMied;  A  «^9^  was  Agreed  upon,  statoti^  the  particolars  i835. 
from  which  the  plaintiff'^  occupatibii  Was  inferrbd  by  the 
defendant.  On  the  eflfect  of  them  we  do  not  find  it  neces- 
sary to  gite  any  o^ii^n,  because  the  S^  Geo.  3,  gives  the 
pbwer  to  rate  those  persons  as  bccupiers,  who  are  de  fticio 
assessied  to  the  poor-rate,  atid'tbe  plsdntiff  filling  the  latter 
eharaeterwitfa'reilpedCto  the  pretnises,  is  clothed  with  the 
fortner  by  tb^  «Mute  referred  to. 

We' are  therefore' to  decide  whether  the  occupier  of  the 
audit  office  is  liable  to  be  rated  to  the  sewers  in  respect  of 
that  occupation.    The  facts  on  this  point  were  these — that 
under  Somerset  House  are  drams  and  sewers,  originally 
made  by,  and  still  under  the  management  and  control  of, 
tfaB'fioord  of  Work8,^t  the  public  expense;  that  the  drains 
and  towers  under  the  eastern  wing  communicate  with  these 
and  fbrm  part  thereof;  that  they  are  west  of  London,  and 
fell^tDr 'the  Thames;  that  there  is  a  coioimon  sewer  run- 
ning through  the  square  of  Somerset  House,  and  under 
Somerset  House,  which  was  made  and  is  repaired  by  the 
commissioners  of  sewers  for  Westminster,  but  the  drains  and 
^ewer^  uitd^r  the  eastern  wing  do  not  communicate  there- 
with, nor  do  the  buildings  of  Somerset  House  derive  any 
immediate  benefit  therefrom,  except  the  general  benefit  and 
iliiVaDtlifge  of  being  accessible,  and  of  its  approaching  and 
neighbouring   public  ways    being'  properly  drained  add 
l^teiLtis^d^ 

'  Th^^h  nuiherous  cases  were  cited  in  the  argument  from 
Tke'Mi'ofEfy  cizse  to  Rex  v.  Commissioners  of  Tower  Ham- 
Mil,  thedoctrifae  laid  down  in  them  all  is  uniform  and  un- 
disputed, as  apptickble  to  the  present  question.  It  rests  on 
the  principle  that  every  bne  whose  property  derives  benefit 
from  the  works  of  the  commission,  may  be  assessed  to  the 
rates'  they  impose.  The  benefit  is  not  required  to  be  imme" 
diate,  nor  do  the  caseSy  or  the  commission  itadf,  or  the 
statutes,  say  any  thing  of  the  nature  or  amount  of  the  benefit. 
'  Possibly  that  benefit  may  be  so  extlremely  small,  that  a  jury 
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womU  ml  hiire  found  the  iict  suted  ia  the  ease.  Bot  on 
Ibt  other  head,  the  kind  of  beneKt  mejr  be  of  high  value; 
«a  if  a  home  wele  ioaocessihk  beceoie  eunroMMled  by 
iilei«hei»  and  the  work^  of  sewage  had  made  those  marshal 
hard  aod  passable.  The  case  does  nqt  even  state  that  the 
amoutit  of  rate  does  not  bear  a  just  proportion  to  the  n^ 
teot  of  benefit*  This  najr  p^saiUy  be  imnaterial;  for  if  the 
commissioners  have  jurisdiction,  this  Court  wiU  tiolt  in  aa 
action  of  trespass  for  ievjing  the  ratesi  inquire  whether 
tfaejr  bave  cbrreetly  ezereised  their  judgment.  Bnl  as  the 
jnrisdiotion  results  firon  the  fact  of  benefit  being  derived, 
and  the  case  expressly  states  that  some  ben^t  ssof  derived, 
we  thinic  ourselves  bound  by  the  atatoment  to  sajj  that  the 
defendant  had  authority  to  levy  the  rate,  aod  that  he  le  con- 
sequently entided  to  our  judgment* 

Judgment  for  the  defendant 


W.  TftlMlNGHAM  v.  G.  f  RlMlNbHAM. 

Where  all        ALL  matters  in  difference  between  these  parties  haviog 
difierenoe  are   ^^^  referred  to  two  arbitrators,  they  awarded  that  723/.  &. 

reremed  to  aa  ^as  due  from  G.  T.  to  W.  T..  and  directed  thai  general 
arbitrator^  an  . 

award  direct-    releases  should  be  executed  by  both  parties. .  A  portion  of 

u^  the  execo-  ^^^  ^^^  awarded  being  unpaid,  and  an  additioual  sum  having 

releases  closes  J>eeome  due  from  C.  T»  to  W,  T.,  the  present  action  was 

brought^  and  all  natters  in  difference  between  them  weie 

referred  to  Simpson,  one  of  the  former  arbitrators.    Simptdn 

entered  into  a  claim  which  had  existed  at  the  time  of  the 

former  submission,  and  awarded  partly  in  respect  of  that 

claim.    Upon  affidavits  stating  the  above  facts,  CresswtU 

obtained  a  rule  to  set  aside  the  award,  on  the  ground  that 

the  arbitrator  had  gone  into  matters  decided  upon  by  the 

former  award,  and  which  he  could  not  lawfully  re-open* 


all  accouDtB 
between  the 
parties  up  to 
the  time  of 
die  sabmis- 
sion. 
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Simpson,  who  made  an  affidavit  in  aii.8wer,  stated  that  be        itH. 

had  not,  upon  the  Second  reference^  entered  into  any  matter 

Mbre  decidad  ufM>n  or  bcfera  disottasad.    The  other  erbi- 

ttator  (under  the  first  aubmisMOB)  dao  mad*  an  «ffidan%  T<>*^>^^*' 

€oofiraiing  thai  of  Ajmpfofit 

CM^billt  A*  6«,  in  shewing  causa,  rafennd  to  iod  nlind 
nn  the  affidavits  in  answer. 

CftiMtttf  caotii.  The  affidavits  are  artfully  fraoiad  to 
nvade  the  ireal  queation  before  thn  Court«  [P0it$$anf  J.  AH 
that  the  deponents  swear  is,  that  the  items  were  not  gom 
mto  uj^on  the  foitner  refferedce,  not  that  they  migki  not  hate 
been  gone  into.]  The  first  award  orders  general  rdeaaea. 
Every  thingi  thereforoi  which  might  hAvn  been  gone  into 
ttttder  that  reference^  must  be  taken  to  have  been  decide^ 
on)  WhaHon  v.  King  (a),  Birk$  v.  Trippit  (6> 

Lord  Dbnmani  C«  J.  (itoppmg  Cres8apeai)-^It  ii  peiw 
faetly  plain,  that  where  general  releasei  are  awarded^  it 
flkttst  be  taken  that  the  whole  accounts  (i^  between  the 
parties  are  settled* 

Rule  absolute. 

00  1  Mooa.  &  Sob.  96.  noUnci  v.  OM^  S  Lev.  188}  lA- 

(i)  t  Sauncl.  S8««  €Ma$  v.  Cha/mmt  3  Liv.  844^ 

.^)  i.9.  ap  to  the  tims  of  the  861;  Summ  v.  Govt/;  1  Sslk.  f4|  . 

iu5fiii«toii,  tiot  to  ths  dato  oF  the  5.  C.  ptr  Domen  Sfuitt  v.  Ofeviif 

imofdi  Vide  Atrnton  v.  TUi,  Cro.  8  Mod.  84;  S.  C.  per  Domeh  Spiirt 

Bin.  489;  WM  v.  tngrm,  Cro;  v.  GrevtU,  t  Lord  Bajrn.  964; 

JscaeSi  Mtkkttmr^a^di  1  Fi^utimg  v«  IFoMds,  S.W.  Bb 

BdIL  Abr.  •44)  translatad  S  Via.  1117;  Petty  v.  JV^feMioi«|  1  Bditi 

Abr.  45,  pt.  itS;  5.  C.  per  nom4ii  fT8;  Dot  d.  IH^Mtmi  v.  lUeAsri^ 

AtUo^  V.  C^0r«r,  Hatton  S9;  ntn,  B  Taimt  69f ; 
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mr      .:         ........... 

^'^'  .   <  ..    .        .  BpODLB  Vf,  DAVIgS, 

A  rule  nisi  to  TfiEBPASS  ^^e  tikMUtn  IHegit.     Before  dedamtioii 
M^^u^t    ^  fArtK0'i9it^dl  into  an  ngteetnent  ^o  refer,  (afterwftrdii 

to  stete  speci-  nisde  M  nde.  of  Cottit,)  whMi  tedted  that  they  were  owners 
fically  the  par-  .  ,  , 

ticalargrocmds  B>id  ^covpief 8  of  adjoMiing  hotises ;  that  between  the  two 

^^It  »^ot^8uf-  ^"^^'^'^  ^^^  ^  a  yard;  in  which  Ihei^  in  a  punip;  that  the 
ficient  to  state  pkmliffhad  hiteiy  put  a  chain  round  the  pump,  and  iocklsd 
M^rhuttl^  it'op^  that  die  chain  had  been  broken  and:  water  idLea 
cetM  kit  on-  fron  the  pump  by  the  defendant,  aflMr  notice  not  to  da  so, 
tbatSeawvd  <aid.no|t  to  go  to  the  punrp;  that  at  the  end  of  Ae  yaid 
isancereMi  there  was  .acmoked  hedge  and  ditch  tlividtiq;  }he  lands  of 
W^re,b7  ^^  plaintiff  and  defaMknt,  which  the  defendant  had  rc»* 
of  fd^rancT^  aMived  more  into  theirfainttff's  land  than  it  forjmeriy  stood) 
after  reciting  thai  the  defaidaathad  bailt  a  wall  across  the  yard ;  tbirt  ^he 
pmrLid*"  piaiatiffaUegad  that  the  defendant  had  lately  erected  anolh^;^ 
claio»  by  A.  «wli  upon  part  of  the  yard,  in  a  line  with  the  defendants 
parties  to  the  hoiiseat  the  lower  end  of  the  yard,  which  wall  the  plaintiff 
agreement,}  )^  thrown  down;  that  the  defendant  had  injured  a^Mil^ 
action  of  tree-  dalioii>8(one  of  phmtiff 'a  houae,  by  phciog  thereon  a'doo^ 
^mrac^d*^  jioat  M  «the  entrance  of  the  yard,  and  had  lodced  tip  viha 

by  A.  against  door  ihcre;  that  the  plaintiff  alleged  that  he  wad  pcleaaMd 
A/Uheafore-  .  . 

said  matten^'  are  referred  to  C,  and  it  is  agreed  that  all  the  costs  shall  aUde  the  eveiu 
cfthe  awardf  C. canaot  laaka  any  award  as  to  the  costs.  •  ;.  <, 

And  unless  C.  decides  all  the  matters  referred  to  him  in  favour.of  one  party,  tbf 
plaintiff  and  defeadaht  faittst  pay  their  own  respective  oosts,-^ven  thdogh  the  aHmraior 
decides  that  the  defendant  has  committed  a  trespass  on  the  pNuntiff's  land.     • 

Br  an  agreement  of  reference  between  A.  and  B.,  which  stated  that  A.  clmmed  a 
yard  and  a  pamn  therein  as  his  exclusive  property,  but  that  B.  had,  afler  nbtie^  nevts 
do  so,  entered  tli^  yard  and  taken  water  from  the  pump,  and  that  therq.was  a^h^iigs 
and  ditch  dividing  the  lands  of  ^1.  and  B.,  which  A.  alleged  that  B.  had  removed  into 
his  (J/s)  land>^  natteia  in  diffioranoa  were  rafeired  to  C^  who  was  fbtcber  en- 
powered  to  direct  how,  and  by  whom,  and  in  what  manner,  the  yard  and  punip,  and 
hedge  and  ditch,  should  thereafter  be  enjoyed  and  occupied,  and  who  should  have  fne 
care  and  management  thereof.  C.  awarded  tJhat  the  yaid  and  pomp  were  the  sob  aad 
toxdnsive  property  of  il.,  except  that  B.  had  a  right  to  take  water  from  the  pump^  and  to 
have  ingress  and  egress  to  and  from  the  yard  fbr'mt  purpose ;  and  further)  that  Ui^'pamp 
Should  tkere^Ur  be  considered  as  bcmging  to  A*  and  fi*ioinlfy,  aod  to  be  rmireJ  ^ 
their  joini  expentt;  and  that  B.  had  not  removed  the  hedge  and  diich  into  A.\  land, 
but  tbatthereaftefe*  tbelbedge  should  be  hipt  intipmirby'B.f  who  for  that  purpose  MwndM 
be  at  liberty  to  toke  mud  from,  the  ditch,  bo^  that  i  subject  to  such  privily  the  ditdb 
should  therraftei'  be  considered  as  die  exclasive  property  of  A.:  Held,  that  the  dhrecfioa 
as  to  the  futore  aqjoyoiem^&ip*  ia  ootiaswlsiifea^  mth*  the  other  (tart  of  tbaawac4|!aod 
held,  that  the  arbitrator  had  not  exceeded  his  authority  by  such  directioi^. 


of  or  entitled  to  the  yard,  pump,  and  land  on  which  the        1835. 
wall  was  erected/  as  his  exclusive  property,  and  had  a  right 
to  free  ingress  and  egress  into. and 43ut  of.ll^  y^Ay  tliattlie 
defi^ndai^  had.  no. light  to  ii^reibei.foMndalfaioBNofi  plun* 
tiff's  faouae^  to.  mal^e  the  wall  nciioss  tbe.^rdy4»r  to  eraot 
lh#  waU  30  began  to  be  ereoted  byl^ini,  or. to  bdreak  the  . 
chain  plaosd  Jrpund;  the.piiinpyor  t<^4afca  water  Jromilb* 
same  after  such:  qotioeto*  Jock  up  the  dpor  at  the^  egadraacf 
oi  the  passagoj  or  to.retnove  thc^iorooked  hedge  as  sfore^ 
aaid;>  that,  the  defendant  contended  that  he  bad  not  treni 
^a«sed  on'  the  land  of  Ibe  plaintiff,  and  that  the  fikunttf  > 
bad  no  just  grounds  of  complaiiit  against  him;  thal>tUi 
aetioo  of  trespass  had  been  conuMBced,  and  an^  appeav^ 
ance  entered,  but  no  deblaration  tted;  and  that  die  partiea 
biid  agreed  to  refer  all  the  said  matters  to  the  award ofiiZVlU 
Xa^iMiiitff  ;*— the  parties  then  agreed  to  submit  themsek^ 
to  the^  awards  of  Languevilk,  of  and  oonoemMigtbe  piw^ 
Ibises  in  dispute  as  aforesaid,  and  all  other,  matters  in  com 
trova'sy  between  the  parties;  and  that  iioi^iimtfe  shoadd 
have  power  to  state  in  his  award  how,  and  bywhomi  amU^ 
wkat  manner,  the  yard,  pump,  and  doorway,  hedge  and 
dit€h,^$ioutd  thereafier  be  enjoyed  and  occupied,  mid  life 
should  have  the  care  and  management  thereof,  and  that  he 
should,  at  the  request  of  the  parties,  or  either  of  th^m,  in 
%ik  award'  state,  and  separately  adjudicate  upon  each  com^ 
jplaint,  trespass,  or  claim  made  or  brought,  and  state  whe-  ' 
tbei  he  allowed  or  disallowed  the  same,  and  under  what 
6lrctimstatices,  and  upoii  what  terms;  and  also  that  th6 
costs  and  diarges  of  the  action^  and  of  the  submiaaion  and 
award,  and  all  other  matters  in  anywise  relating  thereto^ 
MotiJd  abide  the  event  of  the  aioard. 

ZongueviUe,  by  his  award,  after  recitmg  that  the  plaintiff 
bad*  reqdired  him  to  adjudicate  separately  on  each  com- 
plaint, ordered  that  all  proceedings  in  the  action  should 
l^ease,  arid  detiermined  that'  the  defendant  had  iigured  the 
Conndation-stone  of  the  plaintiff's  bonse  by  pttfting  lh6 
door-post  thereon;  that  the  plain'tiff  is  possessed  of,  and 
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JMA;        Mlillml  Id  the  jud  mi  pump,  md  fibo  tkt  kad  m  vUtk 
"^^^^      tht  said  wall,  at  tba  b^er  end  of  Iha  said  jard*  had  ban  Uttif 
«k  apaotad  hy  tfaie  dafandant,  in.  a  Una  with  hia  psaipiit  hmum 

^^*^^     M  the  piaiotiff 's  exclmwg  jumperty,  igeepi  thtd  tU  i^mL 
mm  km  a  righi  tamatwuf  fpom  theputxp  in  comnum  with  ik 
fkittUft  And  of  ingress  and  agrass  intD  and  out  of  Ihs 
yafd|  for  tha  purpose  of  Cstfibiifg  such  water  diarefiroaii 
(hat  tha  plaintiff  has  nfighi  to  firaa  ii^tfesa  and  egaaaa  inia 
asri  out  of  tha  said  yaid;  that  tlM  defendant  had  p«  right 
lo  tojuito  the  foundation  of  the  plainliff'a  hpaaa»  or  la 
mako  4ia  wall  across  the  yarfl,  or  to  loak  op  tha  dogw  at 
tha  ontraaoa   of  tha   yard.      Tharafora   the   arUtrilar 
nwardad  that  the  defendant  had  aomnftittad  a  (reaptaa  m 
tha  plaintiff 'i  land,  in  laapact  of  tha  sa?ei«l  mattara  laat 
apedfled,  but  ha  adjudged  that  the  dafandant  had  iiaf  f»^ 
moved  the  crooked  hadga  iato.  or  nearer  than  fonporly  Uk 
the  piaifitiff'a  land,  and  that  the  defandaqt  Jmi  a  ri^  t9 
break  the  cbeJo>  and  to  take  water  hina  Aa  pupp*   AsA  m 
eaeentioii  of  tha  powart  giyaq  to  hioi  by  tl^e  agreapmt»  tbf 
arbitrator  awarded  tbit  die  pump  i^fU  ihtr$f^9r  be  emit 
mdin^  af  btUmgmgjmtht  (a)  to  the  plainmf  and  tie  defmi 
mt,  mid  he  repmed  Mt  tkeir  joint  ettprniet  sQd  tbo  defendr 
Mt  should  bmre  free  lagraM  Md  egraa«  io|o  and  out  of  tha 
yard  for  the  purpeae  of  Citpking  and  carrying  away  wiMf 
iharafroai;  md  that  tba  bouiidana*  betwaeq  Aa  rmteicme 
proparties  0f  tba  plaiatif  and  de^dfoMltowMraioaiiitf 
they  then  wtre«  md  ihftt  th#  defandtpt  yhould  pot  be  mt 
tarruptad  in  tbe  vse  of  tba  wall  than  late^  araqted  at  tha 
lower  and  of  tba  yard,  and  in  n  linp  with  bia  bonae^  bnt 
Ibat  tbe  watar  nnd  tba  l|ind»  wiMrreon  it  ytuids,  sboahi  h$ 
considered  as  his  exclusiya  proparty}  an4  ^bat  witb  tba  ail* 
aaptioii  laftly  tbarainbafora  men^ned,  tb#  y«rd  nnd  door- 
way should  be  eiyoyed  by  tbe  plaintiff  ns  bU  a¥<:|usi?f 
freeholds  and  tbat  Ibe  badge  abould  be  Mpt  in  repair  Iqr 
tbe  dafipndimtf  who  aboiili)  ba  at  liberty  to  mah^  v»  ofthf 

(a)  Ftrfijpfi*, 
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Mge  bank,  but  not  ftirdwr  or  otherwtat;  tnd  that  subJMt 
to  the  exonciM  of  such  privilege,  the  iiuA^  should  bt  ooin  "'iT 
laWffwi  01  tbo  property  of  the  pbuntiff,  wbo  should  be  el  "Vi» 
Ubertj  to  carry  away  the  mud  Ibereirooi  as  ho  shoaU  Ibink 
preper.  And  furtberi  that  the  arbitrator's  ooits  of  tbe:r#«i 
fsrsnce.  aaiooiiting  to  }9i*  S9,  10d«*  lAoiiU  6e  |Mtd  iy  th$ 
i^endani,  and  that  att  the  costs  and  charges  of  the  luetion 
imd  agreement  of  reference*  and  all  othf  r  natters  relating 
tbaretog  all  wbiob  costs  and  charges  were  by  ihe  said 
agreement  directed  to  abid$  the  men!  qf  th  omord,  to  be 
\V»A  ns  between  par^  and  partj,  should  alsa  bo  paid  kg 
tke^emknttQthfMBt^. 

Upon  an  affideirit  which  merely  verified  and  set  out  tbo 
above  aubmiffiioii  and  awiu-d« 

JR.  K  Bkhardi,  in  last  MichaQlynas  (erm,  obtained  n 
rale  cmlling  upon  the  plaintiff  to  shew  cause  why  the  award 
should  not  be  set  asidei  on  the  grounds  as  stated  in  the  rule 
ntsi(«i),  that  the  arbitrator  has  wt^tM  At|  quiiQrii^^  that 
the  award  kme§rt(»in  and  not^nalf  that  the  arbitrator  has 
awarded  that  the  pupap  was  to  be  (»nHd«rt4  rf  btiimging 
t^  th€  phintjff  and  def$ndimt  JQmttyib)i  and  that  ho  has 
alio  awarded  that  the  pump  is  the  property  qf  tbf  pknntiff 
and  also  for  that  the  arbitrator  has  not  awarded*  in  fvkfr 
sfianae  of  the  submission^  the  payment  of  the  cQ9t4  of  tba 
action. 

Sir  W*  Fofktt  and  W^^htmn  npw  showed  canae*  It 
seams  to  bo  objected  that  there  i9  an  iqconsistoocy  in  tbf 
award  as  regards  the  ftinsp.  There  is  nothing  inconaiitent 
in  the  ^ding  that  tl^e  pump  wa«v  at  the  limn  of  the  sub^ 

iji^  ^uixoaDt  to  Ruls  Trin.  a  .  inwtted  upoo  at  U19  tims  of  malt- 
^esi  4,  which  requires  that  where      in^  such  rule  absolute,  shall  be 
a  rale  to  shevf  cause  is  obtained  *  stated  In  the  ro|e  to  shew  caase. 
lu  let  asids  an  awards  the  seveval        (»  S»pri^ 
objections  thereto  intended  to  be 
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mission  and  aw^rd,  the  sole  and  exclusive  propertv  of  the 
pininuff,  and  directing  that  ip  future  h  shall  be  considered 
as  the  joibt  property  of  lloth  the  plaintiff  and  the  d.efe^ 
ant.  One  objection  to  the  award  ^h  ^^^^  ^^^  arbitrator  has 
excie^i  hi$  authority,  though  in  what  respect  he  has  done 
bo  is  not  suggested,  apd  canqbt  easily  be  discovered.  If  it 
IS  me^tit  to  be  contended  that  the  arbitrator  has  exceeded 
nis  authority,  by  awarding  as  he  has  ilone  respecting  the 
future  use  of  the  pump,  it  is  answered  that  (he  submission 
gives  an  express  authority  to  award  ^  now  apd  in  what 
manneri  and  by  whom  the  pump,  8cc  shall  in  future  be  en- 
ioyed  and  occupied.''  [PaUeMon,  J.  The  arhitnitoTt  bad 
jppwer  to  direct  the  mode  o(  future  enjoyment,  but  l^as  be 
a  right  tp  make  any  direction  with  respect  to  the  future 
property  in  the  pump?  If  what  he  says  amounts  'to  a  di- 
rection  of  9l  conveyance,  he  has  exceeded  his  authority.] 
The  award  only  says  that  the  pump  shall  in  future  be  ton- 
sidered  as  belonging  to  the  two  jointly,  and  be  je^air^d  at 
their  joint  expense.  This  is  not  an  attempt  to  chap&e  w 
property,  but  is  only  a  direction  that  the  puinfi  shaU^  m  ^- 
ture  be  eryoyed  and  repaired  by  both  jointly.  £lx>ra  l)eff- 
fnan.C  J.  I  much  doubt  whether  it  is  not  a  good  oluectioQ 
to  this  rule  for  setting  aside  the  award,  that  the  desfiintioii 
given  of  the  grounds  of  objection  is  too  general.  It  wowl 
seiem  to  be  large  enough  to  include  almost  every  jpo^sibje 
objection.]  The  object  of  the  Rule  of  Court  of  £l.  T. 
1^21  {a\  was  to  enable  the  party  who  is  interested  in  su^ 
porting  the  award,  to  come  prepared  to  meet  the  9t>J|^tioi)8. 
The  statement  in  this  rule,  of  the  grounds  of  objection,  is 
not  calculated  to  effectuate  th^t  object,  and  did  not  in  met 
effectuate  it,  for  the  plaintiff's  counsel  are  still  in  "the  dm 
as  to  what  objections  are  intended  to  be  advancea.  Sup- 
pdse  in  the  case  of  an  application  to  set  aside  an  annuity 
deed,  it  bad  been  stated  intthe.^nle  «§  ^  gPHud  4ifrol(j(^ 
tion,  that  the  parties  Atfd  not  JoowtpHedMokk*  iktHrduHnlm 

of  the  Annuity  Act,  such  a  statement  woruld  tiot^i?fer^MWii 

•"  tf  ,  ■  ',  '^ 

(«).aiVfi,791(«).  .       .. 
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flufficieot.    If  the  present  statement  of  the  grounds  of  ,ob-     ^  1A35. 
jections  is  sanctioned,  the  rule  of  Court  will  be  of  no  ayail. 
The  ar|)itrator  was  warranted  in  awarding  as  he  |if  s  done» 
with  respect  to  costs.    The  award  is  in  favour  of  the  plain-      Davi^, 
tiff, — that  he  has  the  sole  property  in  the  soil  8cc.,  except 
that  the  defendant  has  a  right  to  the  use  of  the  pump  to 
take  water  from  it,  and  an  easement  over  the  land  for  in- 
gress and  egress;  and  that  the  defendant  has  committed 
trespasses  on  the  plaintiff's  land.    Therefore  the  arbitrator 
has  awarded  the  costs  according  to  the  event  of  the  award, 

Jt,  F.  RichardStContvL  This  rule,  as  regards  the  state- 
ment of  the  grounds  of  objection,  is  framed  agreeably  to  the 
lisual  practice.  It  may  be  expedient  to  make  a  rule  of  Court 
which  shall  be  more  explicit,  but  it  is  sufficient  for  the  prib- 
sent  applicant  to  have  acted  upon  the  existing  rule,  as,  it 
is  understood  in  practice.  In  quo  warranto,  it  is  usual  to 
state  as  the  ground  of  objection,  that  the  party  is  not  duly 
eUciedf  which  is  full  as  general  as  the  statement  dere; 
Rosser  V.  Arnold.  With  respect  to  the  costs: — The  arbi- 
trator had  no  authority  to  award  that  the  defendant, should 
pay  the  costs.'  They  were  directed  by  the  reference  to 
^'abide  the  event  of  the  award;  and  it  is  impossible  to  say 
that  this  award  is  in  favour  of  either  party,  for  the  arbitra- 
tor bai  determined  some  of  the  questions  in  dispute  In 
favour  of  each  party. .  This  was  not  a  reference  of  the 
ficdon,  but  of  all  differences,  [Lord  Denman,  C.  J.  We 
think  that  it  is  impossible  to  say  in  whose  favour  the  award 
is.  This  win  affect  the  direction  as  to  the  costs,  but  no 
other  part  of  the  award.]  The  arbitrator  has  exceeded  his 
authority  by,  in  effect,  constituting  the  plaintiff  and  defend- 
mt  JohU-'tenantsia)  of  the  pump,  and  by  throwing  upon 

'  (^)  ThtHk^Citi  ttwttliefMiMp  to  reqaire  the  creattoa  of  u  joint 

^dmlAheo^lidamdatb^Qi^LioS  ten^n^-    T^aapU  it)  qoqivion  aod 

Mnffy ^to  yi^  parties,  does  not  ap-  parceners  aie  ^aid  to  We  tij^nt 

pear  to  tiipjpose  the  eustence  or  seisin. 

VOL.  IV.                            '  'S'V 
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the  defendant  a  liability  to  repair  it;  and  be  -has  eteeeded 
bis  authority  by  requiring  the  defendant  to  repair- tit  whek 
of  the  hedge,  and  in  authorizing  the  defendant  to  taki  the 
mud  of  the  ditch,  which  is  part  of  the  plainttiTs  soil  and 
freehold^  for  the  purpose  of  repairing  the  hedge. 

He  also  argued  that  the  award  is  uncertain  and  not 
finals 


Lord  Denman,  C.  J. — It  appears  to  me  that  thia  rule 
must  be  discharged*  The  ol^ections  stated  on  the  rule 
are,  that  the  arbitrator  has  exceeded  his  authority;  that  the 
award  is  uncertain  and  not  final:  that  the  arbitrator  has 
awarded  that  the  pump  shall  be  considered  as  belotiging 
to  the  plaintiff  and  defendant  jointly,  and  has  also  awarded 
thajt  the  pump  belongs  to  and  is  the  property  of  the  plain- 
tiff^  and  then  follows  the  objection  as  to  the  awardilig 
of  costs,  upon  which  we  have  already  e]ipres8ed  our  opi* 
nion.  Upon  this  rule  nothing  is  open  to  be  afgued>  eaeept 
the  objections  which  are  stated  in  it.  Even  supposing  that 
under  general  words,  such  as  are  here  used,  tfa^  Court 
might  consider  any  particular  complaint  ranging  itself  under 
the  general  words,  yet  when,  as  here,  they  are  followed  kf 
a  particular  complaint,  I  must  say  that  I  think  thef^^Heral 
complaint  is  narrowed.  The  meaning  of  tlie  rule  of  £•  T. 
1821,  was,  not  that  the  party  should  state  the  mere  keedi 
of  objection,  but  that  the  par^fcii/ar  objections  should  te 
specifically  pointed  out.  The  case  to  which  allusion  has 
been  made,  is  inconsistent  with  the  rule.  Under  lliis.  ruJ#> 
the  party  coming  to  oppose  it  may  have  had  no  notion  -ef 
the  particular  objections  intended  to  be  taken*  Sufiposiag, 
however,  that  we  could  consider  the  dbjectioni  wbidihaiva 
been  made  to-day,  I  do  not  think  thai  tJiey  are  good. 


LiTTLEDALE,  J«— The  costs  are  directed  to  abide  /4e 
event  of  the  award,  and  therefore  the  liability  to  pay  the 
costs  can  be  determined  only  by  lookiug  to  see  in  wkaH 
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favour  the  award  is  made.  I  think  that  the  arbitrator  had 
no  po^ef  to  direct  that  the  defendant  should  pay  the  costs. 
It  h  objected  that  the  arbitrator  has  exceeded  his  authority, 
and  that  the  award  is  not  certain  or  final.  I  do  not  think 
that  this  is  so.  Then  with  regard  to  the  particular  com* 
platnl  with  respect  to -the  pump: — I  see  nothing  inconsist- 
ent in  the  two  parts  of  the  award,  with  respect  to  this 
pumpi  nor  any  thing  that  is  not  warranted  by  the  submis- 
sion. I  also  think  the  finding  with  respect  to  the  mud  in 
the  ditch^  is  warranted  by  the  submission.  The  rule  must 
be  absolute  as  to  so  much  only  as  relates  to  the  costs. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  I 
thought  at  first  that  the  rule  ought  to  be  entirely  dis- 
charged, but  now  I  quite  agree  that  it  must  not  be  so  as  to 
the  costs.  There  being  many  matters  in  difference  which 
are  referred,  and  it  being  directed  that  the  costs  shall  abide 
the  event  of  the  award,  it  seems  to  follow  that  each  party 
must  pay  his  own  costs,  unless  all  (he  matters  in  difference 
art  decided  in  favour  of  one  of  them.  If  the  Court  were  to 
say  that  the  arbitrator  could  award  as  to  the  costs,  it  would 
be  giving  him  a  power  independent  of  the  submission. 

I' hope  it  will  not  be  taken  that  we  consider  the  form  in 
^bich  some  of  the  grounds  of  objectiou  are  stated,  to  be 
iitfllcient.  Rosser  v.  Arnold  is  distinguishable.  There  the 
Court  tbok  iiotfce  of  what  the  affidavits  contained,  on  the 
gHoMid  that  the  contents  of  the  affidavits  were  as  well 
kttown  to  the  party  called  upon  to  shew  cause  against  the 
rule  as  the  language  of  the  rule  itself,  and  that  both  must 
be -taken  together.  Here,  there  is  no  statement  upon  the 
ttffidavifes  which  might  draw  the  attention  of  the  opposite 
party  to  any  particular  objections.  I  hope  that  in  future 
it  will  be  understood,  that  when  it  is  objected  that  the 
arbitrator  has  exceeded  his  authority,  the  rule  must  go  on 
tO' state  in  what  way  the  authority  has  been  exceeded^ — and 
BO  with  regard  to  other  general  heads  of  objection. 

dF2 
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.  Boodle  r.  Davids. 

A  rule  nisi  to  TRESPASS  ^dreoUiMutn  fHegit.  Before  dedarttioii 
•warf/oi^t    *®  Ifutiet  entered  into  an  agreetneat  to  refer,  (afterwsrdii 

to  stmte  sped-  nmAt «  rttle.  of  CotiitA  whMi  redted  that  they  were  ofwnen 
fically  the  par-        ,  .  .   ,  , 

ticulargroimds  >>^  ^cevpief s  of  adjoHiiog  houses ;  that  between  the  two 

**^It  w^not^M^  IwkUHBB  Aett  k  a  yard;  in  MrUcAf  iheM  ifer  a  pttmp;  that  the 

ficient  to  state  phmeUfhad  lately  put  a  chain  round  th^  pump,  atid  locked 

tato^hJ^   it  up;  that  the  chain  had  been  bit>ken  and  water  triiea 

ceeM  his  a»-  from  the  pndip  by  the  defendant;  aftor  notiee  not  to  do^so, 

ihaTSeawaid  ^^*fBiofi  to  go  to  the  pmnfp;  that  at  the  end  of  the  yard 

i>  «»^«^jw»      there  MBS  .a  cnoofcad  hedge  and  ditch  dividing  the  lands  of 

Where,  by    ifaoxplmintiff  and  defeaahuit,  wbieh  the  defendant  hariro* 

ao amement  jQ^^ed  mbro into theplaintiff's  land  than  it  formerly  stoodi 

of  reference,  *^  "^ 

after  reciting    that  <h6  deisndaiit  had  built  a  wall  across  the  yard ;  that  ^he 

pmrLid^  idainliff  jdlegwl  that  the  defendant  had  lately  erected  aaolhij^ 

claims  by  A.  ^aaU  opon  part  of  the  yard,  in  a  line  with  the  defenditefs 

parties  to  the  hottseat  the  lower  end  of  the  yard,  which  wall  the  plaiMiff 

agrsment,)  blid  thrown  down;  that  the  defendant  had  injured  zt&at^ 

acUonoftret-  dalioi^slone  of  phdntiff 'a  bouse,  by  placing  thereon ^a'daotfi 

^m^<^"  ^st  M  the  entrance  of  the  yard,  and  had  locked  wp^viha 

bv  A.  agpiinst  door  there;  that  the  plaintiff  alleged  that  he  wad  pdaaeksM 

said  matters''  are'ref^ntd  to  C.,  and  it  is  agreed  that  all  the  costs  shall  abide  the  eceiu 
of  the  amardj  C.caaaot  make  anj  award  as  to  the  costs. 

And  unless  C.  decides  all  the  matters  referred  to  him  in  favour. of  one  f^artr,  tbf 
plaintiff  and  defeadant  faiost  pay  their  own  respective  co8ts,-^veo  thdogh  the  airfimatbr 
decides  that  the  defendant  has  committed  a  trespass  on  the  plaintiff's  land.  .  •  ■    ;  •  : .  ] 

By  an  agreement  of  reference  between  A,  and  fi.,  which  stated  that  A.  claimed  a 
yard  and  a  pamb  therein  as  bii  eiclusiva  property,  bat  that  £.  had,  after  m^ti^  nac«s 
do  so,  entered  tn^  yard  and  taken  water  from  the  pump,  and  tb^c  thei^.was  ^  Mge 
and  ditch  dividing  tfie  lands  of  Ai  and  B.,  which  A.  alleged  that  B.  had  removed  into 
bis  (j/s)  land)  m  nattan  io  difftrance  were  referred  to  C^  who  was  Anther  eo* 
powered  to  direct  how.  and  by  whom,  and  in  what  manner,  the  yard  and  pamp,  and 
hedge  and  ditch,  shonld  thereafter  be  enjoyed  and  occupied,  and  who  ^outd  have  the 
care  and  management  thereof.  C  awarded  tha(  the  yard  and  pomp  were  tha  sola  a^ 
aadoslve  property  of  ^,  except  that  B.  had  a  risht  to  .take  water  from  the  pump,  and  to 
have  ingress  and  egress  to  and  from  the  yanl  Ibr'&st  purpose;  and  further;  that  tbe  p6mp 
should  <Aere^;^  be  considered  as  bemg^  Xfi  A^miB^iffitUfy,  aod  to  be  maired.M 
their Joini  egpenie;  and  that  B.  had  not  removed  the  hedge  and  ditch  into  j1.^s  land* 
but  that  thereafter  tbeibedga  tiioukl  be  kept  in  iepMir  in  'B.,  who  for  that  purpose  MaidW 
be  at  liberty  to  take  mud  from  the  ditch,  bi^  that  ^ubjec^  to  soch  privilege  the  dltcb 
should  therraftei*  be  considered  as  the  exclusive  property  of  if.:  Held,  thai  toe  dhection 
as  to  the  future  a^yBMnl»&r«  ia  oolias9fltfts<««A  «wi  the  other  partof  thaawac4|faad 
held,  that  the  arbitrator  had  not  exceeded  his  authority  by  such  directioo. 
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Debt,  for  arrears  of  a  yearly  salary  payable  cjuarlerly,  vii.  A  yearly  ser- 

on  the  24th  June^.the  29th  September,  the  Q5th  December,  J'd  u^'riuf- 

and  the  25th  March,  for  the  plaidtifi^s  services  as  clerk  to  ficicnt  cause, 

the  Company.    Flea:  nunquam  indebitati.    At  the  trial  be-  cover  wages, 

fore  Lord  Denman  at  the  sittings  at  Westminster,  aftei-Iast  ^l^'t'' ^/j^Jlf 

Trinity  term,  it  appeared  that  on    10th  June,  1830,  by  a  current  year, 

resolution   of  the   directors,   the  plaintiff  was  appointed  JJ^^t™f  the 

clerk  to  the  Conipany,  at  a  salary  of  200/.  a  year.     This  portion  of  the 

resolution  was  silent  as  to  the  time  at  which  the  salary  was  ^hj^h  the  ser- 

to  be  paid.     In  order  to  shew  that  the  salary  was  payable  ^\c«  continu- 
,  ^  ,  ,  *^  "^    ^     ed,  although 

quarterly,  proof  was  given  of  quarterly  payments  up  to  the  the  miscon- 

'25th  of  March,  1832.     On  the  17th  April,  1832,  the  plain-  J^^^h^^/jJ^^ 

tiff  was  dismissed  from  his'  employment,  and  he  sougTit  in  cient  cause  of 

tills  action  to  recover  his  salary  from  the  25th  of  March  up  not"the*fiio?i^ 

to  the  expiration  of  the  then  current  year,  on  the  ground  from  which 

that  he  was  improperly  dismissed.     The  dismissal  of  the  proceeded. 

piaintiir  took   place   under   the   following  circumstanced.      '^j^*'[?8®\ 
^1  ,.      .  .     ,J^  .  ncral  hiring  at 

An  application  was  made  by  the  plaintiff  to  the  directors,  n  yearly  sa- 

lor  compensation  for  services,  which  he  alleged  he  had  per-  J^n'jJ'acceci^"' 

formed  previously  to  his  appointment  as  clerk.     Before  anceofthe 

this  request  was  considered,  some  disagreement  took  place  ^arteriy  par- 

%eiween  tbe  plaintiff  and  the  directors.     The   Company  mentsisevi- 
lu.l-..   I '    f  .-.,,,., ,.  ^    •  ,  ,   /       denceofa 

naving  completed  the  building  of  the  market,  were  about  subsequent 

io  open  it  to  the  public,  and,  oti  the  29th  of  March,  the  ^^^^'JJ^j  ^ 

plaintiff  received  a  communication  from  the  chairman  of  ceive  quarter- 

the  court  of  directors,  informing  him  that  the  directors  pre-  ^"^Vhether  a 

sent  at  several  meetings  had  come  to  the  conclusion  that  his  yearly  servant 

habits  were  incompatible  with  the  discharge  of  the  increasing  hissed  during 

duties  of  clerk  to  the  Company,  and  that  it  was  therefore  the  »  current  year, 

*^  .     can  maintain 

duty  of  the  directors  to  make  a  new  appointment  at  this  debtorindebi- 

cra  of  their  establishment,  when  the  active  operations  of  the  gfj"gjJJ*°fo^ 

Company  were  about  to  commence.    The  plaintiff,  after  the  entire 

year  or  pro 
ratll,  or  whether  his  remedy  is  by  action  for  the  wrongful  distorbance— fiMBre. 


798 


18S5. 

RiDOWAT 
V, 

huvgerford 
Market 
CoKPAiiy. 


CAJS£8  IN  T0£  KINO  9  BS|g$H, 

this  communication^  requested  the  court  of  directors  to  ap- 
point a  committee  to  inquire  into  his  qualifications.  This 
wb4  refused.  On  the  the  11th  of  April,  the  directors  ^r-^ 
dered  the  plaintiff  to  enter  the  letter  of  the  cbairmao  to 
him,  and  to  erase  the  statement  in  answer  to  that  letter 
made  by  him,  and  to  send  out  notices  to  summon  a  meet- 
ing of  the  directors  on  the  17th  of  April  to  appoint  a  clerk. 
The  letter  was  accordingly  entered  by  the  plaintiff,  bat  he 
also  added  a  protest  against  the  proceedings  of  the  directon. 
On  the  1 7th  of  April  the  plaintiff  was  formally  dismissed 
from  his  employment,  and  another  person  appointed  clerk 
to  the  Company.  The  Lord  Chief  Justice  left  the  question 
to  the  jury  w  hether  the  entry  of  the  protest,  by  the  plaintiff, 
in  the  books  of  the  Company  was  a  suflScient  ground  of  dis^ 
missal.  The  jury  were  of  opinion  that  it  was,  and  found  a 
verdict  for  the  plaintiff  for  12/.  being  a  portion  of  the 
salary,  from  the  25th  of  March,  when  he  was  last  paid,  up 
to  the  17th  of  April,  when  he  was  dismissed.  In  Micfaael'- 
mas  term  last  Sir  J,  Scarlett,  in  pursuance  of  leave  given' 
by  the  learned  Chief  Justice,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit,  on  two  grounds?-^ 
1.  That  there  was  a  variance  between  the  contract  as  laid 
and  proved  ,as  there  was  no  proof  that  the  salary  was 
to  be  paid  quarterly; — and  2.  That  as  there  was  a  good 
ground  of  dismissal,  the  plaintiff  could  not  recover  prorat4« 
At  the  same  time,  Fo/lelt,  in  pursuance  of  leave  likewise 
given,  obtained  a  rule  nisi,  on  the  part  of  the  plaintiff,  to 
increase  the  damages  to  150/.,  which  would  be  due  to  the 
plaintiff  if  he  was  entitled  to  recover  for  the  current  year^ 
Against  the  rule  nisi  for  a  nonsuit. 


^iret  point: 
Variance. 


Sir  Wm.  FoUett,  and  John  Henderson,  now  shewed 
cause.  There  is  no  variance  between  the  proof  of  the 
contract,  and  the  statement  of  it  in  the  declaration.  The 
entry  in  the  books  proved  that  the  plaintiff  was  appointed 
clerk  to  the  Company  at  an  annual  salary.    The  receipts 
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mud  in  th$  Hick  aJ^tAmgffar  ih§  pmpoH  0/  rqwsuMig  th$       Mttft. 
Mge  bank,  but  not  ftirther  or  otberwttc;  md  that  ittl^Mt      T^l7j{ 
to  tba  ewrcbo  of  auoh  privilege,  tbo  4itot|  shouM  bt  00m  % 

iidertd  a$  tbe  property  of  the  pUuntifi;  wbo  sboold  be  el  Savik. 
liberty  to  cany  eway  the  mud  thtreirom  ea  be  ahouM  Ibink 
proper.  And  further,  that  the  arbitrator'i  ooite  of  tbe.re«* 
fei«nce»  amounting  to  )9^«  3a«  \0d.,  lAeiiti  6«  paid  bjfih$ 
d^ndani,  and  that  att  the  costs  and  charges  of  tbe  action 
md  agreamem  of  relarenee«  and  all  otht r  matters  relating 
tberato,  all  wbiob  costs  and  eharges  were  by  Ihe  said 
i^raepient  diractad  to  aMi  ike  annt  iff  tha  amaard.  la  be 
iMed  as  between  party  and  party,  should  alsa  bt  paid  ks 
tiedffemhnttQthifMaiif. 

Upon  an  affidavit  whkb  marely  v0rified  and  set  out  tb« 
above  sobmisiioo  and  awards 

R.  V.  JticharA,  in  last  Micbaelrnas  |erm»  obtaipad  n 
nik  Galling  upon  the  plaintiff  to  shew  cansp  why  the  Award 
should  not  be  set  a«idei  on  the  grounds  as  statad  in  the  ridf 
nisi  (n),  that  the  arbitrator  has  ^C€aM  kn  auihQriif$  that 
Uka  award  <»  nne§rtain  nnd  notfyai,  that  tho  arbitrator  has 
fwardad  that  thf  pufop  was  to  b0  eonsidarid  ii«.  b^imging 
ttth^  flaUitiff  uad  defendant  jointly  (b)i  wi  that  b«  has 
HHo  gwarded  th^  the  pump  is  the  pfop^rtji  qf  tht  pkinfif^ 
and  fiko  for  that  tha  arbitrator  baa  not  nwtrd^d*  in  pni^ 
eiian«e  of  ibo  submissiop,  tbe  payment  of  t|ie  coifi  of  tb« 
action. 

Sir  W*  FoUett  and  Wighimn  npw  sh«wad  ^n»e.  |t 
laums  to  be  objected  that  tbqre  is  an  inconsistonoy  in  tb^ 
tward  aa  reg srdfli  the  pump.  There  is  nothing  incpoMstent 
in  ibe  Ending  that  t^  pump  was,  et  tbe  time  of  the  snl^ 

•(p).  ^ui;Buaiit  to  Ruls  Trin.  S   ,  ioti^ted  upon  at  U19  dms  of  malL- 
Q<««  4y  which  requires  that  where      ing  such  rule  absolute,  shall  be 
B  role  to  shew  cause  is  obtained  *  stated  in  the  rale  to  shew  caase. 
to  let  aside  an  award*  the  several        (ft)  Supri, 
objectioDa  thereto  inteaded  to  be 
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18»:>       otheriiQfe4|ierti  twCnild  beino  reoiprocityi-^After  tke  serv^ 


.  had  been  guilty  of  miscoiiduol  ih^  maaler  might  yefnM  ftom- 

V.  t         dtftniBsiiig  Um  uotili  within  m  day  of  the  espiration  of  the  year, 
m!iiiMK.^^*°°^'^^'^^  wages  for  Bcrvioea  property 


r^'  pelfocnrad.  Aftof'the  servant -has  been  guilty  of  niKOtidiict, 
1 .    1    > '  rthqaastiatt  is'i»idai/e  and  not  vM. 

ilt  aMy  abobe  qaestiooable  whether  the  coodact  of  the 
phiotiffvos  ofsach  a  nature  as  to-wtrraDt  his  dismiMaly 
aiid>i(may  be*c6Btended  that  he  was  in  laet  dismissed  by 
tlieiieUerof  the£9lhof  March. 
'm\ .  ^  \"         •  ,  •       .     • 

First  point.         itFj-Keiiff^  ceotri.    The  defendants  are  entitied  to  have  • 
nedftuM  eiHferrQd  on  die  gromid  of  ?ariaiice.     Every  part^ 
a«eo)9lBact^  as  aUeged  in  the  declaration,  mast  be  proved  m 
lafd:/'Pr«stoa  v.  Butcher  (a).    The  contract,  as  aUeged  in 
th«;idedaration,  is  a  contract  of  a  hiring  for  a  year,  Htm 
SBiBty  payable  quarterly.    The  contract  proved  was  simply 
a  eakHnafct  for  a  year's  service,  at  a  salary  of  £002.  per  anBOBk- 
Tberfe  wiaa  do  proof  that  the  salary  was  to  be-  paid  fum^^ 
teiffy.  t.  lit  may  be  admitted  that  the  contract  withthe plaai«' ' 
tiff^need  not,  to  bind  the  defendants,  be  by  deed;  bat  the  • 
case«fa^s  been  argued  as  if  the  entry  was  not  evidence' of  «he  ' 
coatmct.    There  is  no  -stipulation  in  the  entry <  thut^ that 
salary  %haU  be   paid  quarterly.      [Liord   Denmatt,  iCk'ii 
TheDeis  aothing  eano/trsfttf  of  anch  a  stipalatieiw '  Why  nay 
nQt<llm  directors  have  agreed  by  parol  to  pi^  the^plaiiitiff 
hie  '.sakry  qaarlarly  i]    It  is  jaid  that  >  tile  puymenis  ire  evi* 
deiMelbie^tbe  contract  was  lo  pay  the  ^alaky  <|Barterly,  bat 
the  entry  in  the  books  is  in  this  case  the  eiMeace  of  the 
>CQntract,'and>that  entrf  ^oes  not  provide  that  the  sabiy 
sbril  bepaid  quarteriy*    [Cakridge;3:   Suppose  we  kneiv 
nothing  of  the 'Contract  eatiept  by  means  of  thespaymeats^- 
would  not  the  payment  of  wages  qmalerly  be  evidence  of  a 
cottirect  of  hiring,  and  of  the  terms  agreed  npoafordie' 
payment  of  the  wages  r  In  this  olse  the  entry  is  evidence  of 
the  appointment  as  clerk  at  an  annual  aalary,  md  the  ro» 
(a)  lStaA.N.P.C.3. 


cttpta  of >^arterly  sums  it^e  evideilc«9'uof//thcH|ieraod8wAtc       laas; 

which  tbe^BalarfifBi  to-'be  pfeiid>]  ';.•  n.  .1  n,v  ..  *  ^l  i^t  .i    p****^*, 

^The>dction  is  impioperly  bo-ottgbU'    The  phiilt|ff»<'iF(ditf>         v.: 
w8l9'<wfx>ngftiUy>fy8inis8ed»  ^houUt  hsve  inongbt  'to  is^bu'*    |J^JJJJJJ^" ' 
foir4iiQbiWfong6il;dinxii8s«lvand.Dotdie  present  aClum-'tlvi   CtrnvsuKJ: 
Beestonv.  Collyer  the  form  of  action  was  «p«ilila3«iiDp*i*Tlurd  point 

sitby  theolerk^for'tbe  breach  of  oontract  inpattkigMieAd 
to^the  emphig^nieiitifacfofe  the  ead«  of  the:  ctnreDt  ^OMrlt; 

that  a  servant  may  have  his  actiofi  for  damages'  saalaiaei'* 
by  reason  of  a  wrongful  dismissaK     In  many  cases  the 
acstiiMi.foi>iW)BgBs  woiild'be»8Q  inad^uate  <  Kerned^  V  for  ^ 
ciaei'O^  domestic  servants/  whea  diey^are'iit>prd|Kr)7/dist»i> 
miislBdj'thpy  are  •unjustly  deprived,  not  only^  <)f  their^wtges,  ^ 
hot  bho  6f  Ifaeir  sustenance.    [Lord  Dmanan,  C.  J.  ^  Wbf  • 
nwyrnot  the  servant  have  an  action  for  the  daosages:  he^ba•4^ 
taitif  by  bis  wron^ui  dismissal  anda^so'an  acdoniiprbib* 
wagBa?i}  •  A  dismissal  for  any  cause  operates  aa  a  dissdki^  *' 
tiof^vof  lhe,relatiDB  of  master  and  servaot*'    Ifit*befaeUl 
tbstiifrfdoto  :not»-  great  inconvenience  wiU  fdliowi    Jn  the*' 
pi«lietil<«caie»  ^ifthe  relation  of  master  and*  servant 'is  >ndl 
dttiA0hte(i>lbb  plaintiff  has  a  right  to  enter  upon* the  Gdbh  > 
pasfy'st/phsonies  and  take  away  the  books.    Would  •itbe»i 
cobviiielit^^to*  4iy  the  question  whether  t)ie  -^laktiff  was^* 
prapcrijl  dismissed^  iq  >aD  actkm  of  trespass^    [BMslk  aotapi  i 
p<iMdvhtq)d>i)said'(tkat  thiq  objection •  was  net' tiketi  atttbis  > 
trial^  >ilf»th»defeiidtiita  are  not  pei^mitted-to! takp  Ibis  ob^ 
jei!ttt>n^tiew^ia|b  all  bvents  it  i^  ao  answteir  td'^tbe  role  tiki^for ' 
iiifiteatong-ikcfdania^a^.-> -'.ii   .«^. -^i 

'Tbere  isinD.authbrity(foir«4hef>e6itidn  *cOiit€dded.for>on  Second  txnnt 
the  'Other'  side^wir.  tbbt  to-^warrtlnt  a  dismissal^'  rtoXrOlkf* 
masli  there , be  misceaduot/but  the  moltse^  tbe  master  for 
dismisaiag  the  seiVant  tmist  be^^that  particalar  miseoadiloti  ^ 
It  ib  sufikteiit  thttt •  the-  servant'  haS'  been  guilty  of  miscea^ ^ 
dtiot^^and  il  is^wall  eistablishtd^  tkatif  asefiran(>be'pro^^< 
peily  dbmissed  duaiig  the  current  year,  he  cannot  reaver 
(a)  AntCt  ii.  839.  (i)  Ani^j  iii.  545. 


SfMfVAr 
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IWu        itfo:  mtft.    Hulk,  V.  irrffikiiiaR(a),  Jamais  f.  Caak(h). 

Tlie  plaintiff,   therefore^  ought  to  have  been  iioii8uite«L 

^7"**      [ColcHdgtpJm  Siippose  I  diemiM  a  servant  without  a  canae 

^  M^^"*   ^^*''  ^"^  to*iiiorFQW  I  find  out  ho  hai  atoien  my  plate» 

Cahi AaY.     would  that  warrant  ku  ^miual?]    The  serraat  could  not 

outntain  an  aetiou  for  his  wages* 

r  Lord  Dbnman,  C,  J«-^Tbi8  is  an  aotion  htougbt  by 
tb«  plaintiff  against  the  Huogcrford  Marfcat  Company  for 
thraa  quarters  of  a  year's  wagi^s^  duo  to  him  as  servant  to 
tho  Companyft    A  verdict  was  found  for  .the  pkantiff*  Two 
rules  bave  be«o  obtained.    Ona  rule  for  a  nonsuit,  on  Che 
ground*  firsts  that  the  cootrnct  was  not  proved  aa  laid) 
saoondlyj  that  the  plaintiff  bad  been  properly  disnusead 
from' this  service  of  the  Company,  and  could  not  rooover 
any  wages  pro  ratfiu    On  the  other  band,  the  plaintiff  has 
obtained  a  rule  to  increase  the  dsniages  to  the  sum  which 
would  bave  been  due  to  him  at  the  end  of  the  current  year. 
Tbo  rule  nisi  for  a  nonsuit  must;  in  my  opinion,,  be.  made 
ajiilolule.  .  There  wss»  I  thinkp  no  variance  between  the 
proof  and  the  contract  laid  in  the  declaration.     It  was  con* 
sistent  with  the  minute  of  the  appointment  of  the  plainlii^ 
as  clvrk  to  the  Company  at  an  anauai  salary,  that  bo  might 
hava  subsequently  insisted  on  quariirfy  paymenta^  and  that 
the  directors  might  hava  agreed  to  that  mode  of  payment 
It  Is  no|#  however,  necessary  to  decide  that  point;  nor  ia  il 
naeasaary  to  determine  the  question,  whath^  a  aervant  im* 
properly  dismiiaed  can  recover  bis  wages  pso  vat^    Na- 
merous  cases  have  decided,  that  if  a  perty  wba  is  bised  lor 
a  particular  period  tbinka  propersoto  conduct  himself  that 
ha  is  Qot  able  to  give  bis  skill  and  his  services  for  the  mbola 
of  ibut  period,  he  shall  not  recover  his  wages  por  tatiiu 
respa<^  of  Ibe  period  during  which  be  has  actually  readerad 
his  services.    It  is  not,  in  my  opinion,  Moassary  thsA  a 
master,  having  good  ground  for  dismissal^  should  eiftbtr 

(s)  S  Es8t,  145.  (V)  Jnle,  ill.  177. 
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9iia€  ttiat  gfouQd.  or  be  aciuaied  by  it  in  diainiMiiig  hii       i895. 
aervant    It  b  iiiiBcieot  thit  the  master  kas  a  jotliiafcto     ^^''v^^ 
cauM  for  diimissing  bis  Mnrant.    Suppose  a'  master  ioA  ^^ 

tended  to  disviBS  bia  servant  witfaout  suficient  eaiise,  and  H^oBttybeo 
the  servant  learoiog  this,  grossly  insnks  bis  mailer^  surtly  Omp^r. 
this  would  entitle  the  master  to  dismisa  the  servant.  It  is 
unnecessary  to  consider  the  case  where  the  master  has  not 
good  ground  of  dismissal,  as  in  this  case  tbe  jury  have 
found  that  tbe  masters  were  justified  in  dismissing  the  ser* 
vantt  The  qaeation  here  in,  whether  the  absenoe  of  proof 
connecting  tbe  dismissal  with  the  misconduct  of  the  servant, 
eatitlea  him  to  maintain  an  action  for  bis  wages.  I  am  of 
opinion  that  it  is  sufficient  for  the  master  to  shew  that  a 
ground  for  dismissal  exists.  The  plaintiff,  therefore,  can 
recovw  no  damages,  and  tbe  rule  for  a  nonsuit  should,  in 
my  opinion,  be  made  absolute* 

LiTTLSDALB,  J.*-«Tbe  plaintiff  is  not,  in  my  opinion,  in 
a  sitnation  to  recover  any  diing.  The  question  was  left  to 
tbe  jury,  whether  tbe  entry  of  the  protest  in  the  books  of 
the  Company  was  a  sufficient  cause  of  dismissal,  and  they 
have  found  that  it  was.  There  being  sufficient  ground  for 
dismissing  the  plaintiff,  it  has  been  argued  that  tf  the 
plaintiff  waa  not  dismissed  for  that  cause,  but  for  another^ 
he  is  entitled  to  maintain  this  action,  and  to  recover  the 
whole  of  bia  wages.  In  point  of  law  that  ie  not  so.  It 
is  sufficient  for  the  master,  that  a  proper  cause,  enili 
at  tbe  time  when  the  dismissal  takes  place.  This  may  be 
compared  to  an  action  of  assault  and  false  imprisonment, 
to  which  there  is  a  plea  of  justification,  by  virtue  of  a  war» 
rant,  and  a  replication  of  de  injurift.  If  the  defendant  had 
a  good  warrant  at  tbe  time  when  he  made  tbe  arrest,  be  may 
justify  onder  tbe  good  warrant,  although  in  fact  he  did  not 
intend  to  arrest  on  that  warrant  (a).  The  defence  in  this 
action  may  also  be  compared  to  a  case  where  a  party  dis" 

(a)  Vide  Binmii  v.  WUkm$,  1  Wins.  Ssnnd.  20;  an^  fks  Om)trnor^ 
ilf  ike  Poor  of  Bristol  Y.Waii,anie,m.U9. 


OA^Efl  ttf  'TKE  king's  B^KCH, 

aWiotlkf4v.  NbdbpMsfft),  tMs'iiittttdr  was  luudi^coAiM^ted, 

*'*'^.^^^     Wd  tile  'Oo/leg»e  -  bf  Physleiahs*  tRte  (t)  ^  ^4Ji  v\gt>iffit)in<«d, 

^m"^S*^  'i»*hkli  deeided  that  ii  partf  miy  'fibMdow  tbaf  ^hidb  be 

CoKTAKi.     i^ayfative  stated  as  the  eaose  of  afiVest^'iP^eha!^  sdfficieiit 

l^oiltid  at  the  time  iK'heti  <lfae  airent  is'tilade.     Idtlvb  diae, 

tfaerefiM'e^  if  suffide^  cittfse  estist^  ift  Hte'pi^riod  ^ivhea^e 

ditoHSsal  took  place,  the'  nraatcff  Id  jti^ffled;  idthough  he 

-did  not  in  tact  divmiss  the  aerraht  on  ihat  gronndi 

It  19  not  neceasary  to  decide,  the  questioii'  of  variatibei;  but 
I  'ibouM  have  thought  that  proof  ghtt  of  quarterly"  p9^ 
nienta  wtes  quite  sufficient  tovauHhoriteejary  t6*in^r  an 
'tf^€)fieia  to pay.qirarterly.  *^  •* 

'"Pj&n^sON,  J.-^The  rale  for  a  nonsuit  wn^  mowA^m 
^t^o  grounds.  Thie  one,  that  there  wm  a'  mannnoe  »b«t^lM!li 
llhs  proof' and  the  statement  of  the  contract  ih  the  JkfA^ff^ 
^tk^i^^  Q^b^,  that  the  plaintiff  was  properly  dtsiMSaed»fMte 
^haia^irtkle  of  -the  defeodaots,  and  could  not*  tadiiteripto 
4il4'for  services  actually  performed.  As  to  tfao^ArHtgroottdi 
1 4bitik  there  was  no  variance.  ^  Taking  the  wbotto  ^ff.^ 
evidbnce,  it  is  clear  there  was  a  contract  wftb  tbe^Miraff 
foha  salary  of  9O0L  a*year,  payabk  quarterly:  it'ji  liW* 
oiv«r  unoeoessary  to  decide  this  point.  As  tD'4U^'\otlMr 
gitmndithe  juty  have  fottnd  that  caosei  suffieiiBl'tof^wsinim 
Che  dismissal  of  the  plaint,  existed  at  the  tibe^of-hiioti^ 
Misaal. '  But  it  ia  said  that  the  plaintiff  w«siMt|disliliMM  w 


(a)  Ace.  Builer  and  Baker^s     C;  J.  of  K.  B.,  H.  7  H.  4,  fo.  34, 
iaiie,^aCbuRsp.:36h;  fiartanstt    -^.fl..,  Aiid.4e^tHi>6  JLiC^^Fitz. 

Ynmmi^pf,  3  T.  E.,048.  BMt.  Abr,.i;»tqp(e^  V^r.^^l  X.^Mf' 
Where  the  plea  in  bar  to  a  cogni-  3,  ibid.  pi.  213;  T.  90  £.  3,  Tiu. 
lance  traverses  that  the  defendant  '  Ab^.AVowfy,•^A.^SOfiIeon:  jb; 
it  ballitFi  and  it  appears  tAist  iM  i  rT.R.fS9«;iliS88t,  140/'^^. 
^iitqaifM^  in  his^  own  rigfrtf  f^l-^  (ft  ?P  P^g!»- .T39j,.9.,  MfPflh* 
thoagh  the  lord  under  whom  he      Scott,  6S7.  ^      |        >  •  ?    t 

makes  cognizance  has  adopted  the         (c)  Dr.  Uroenvett  ▼.  JDr.  J^- 
distress,  the  issne  must  be  fotind     iaS^  1  Loid  Raym.  4S4.^  ^'      '  '  * 
iof  <thD  plaint    Per  OatCQfn^  • ,  .   i   ' 


ifi^tgnnnnd. .  Nei/t^i^r  th^  CQUi^^t;.nar  ajur^^^ap  in^ivi^tipto 

^|^,.^i|9i  0Dod  ground  for  dismissing  bis  scurvant,.  be  ptfff 
«(8^,Aat.a^h,w  r^^QH,  wJheB  ap  aqtioo.b  bi^Mgbt  ag^p^t  ^^"^^'^ 
jbim.  by'tbQfi8^i^{|fit4 . , If.  ^  master  di^ikfis^khi  aetjmUfh^  ppus;4^j, 
ipay  4i<mi98  him., f9r  2^,Qff!m^,  for  wbicfa  hewoM|fL.^at 
bi^vfi  diffmisj^4|hw  if  b^  had.  not  e^tert^pe4  a  djl9}iKe,U> 
bimr  .It  ^as,-^rgm4  ^^  one^timei.  as  if.tbe  capaie,  of,jii9r 
missal  Bfp^pqfier  lbe.<di8mssal  bad. Actually.. tali(,^Q..pla^pi* 
ICithat Jb^.  bf^i^  so.  ii|«'oi|ld.bave  .been .  comp^tqpt t^^tbe 
j>^Il|]ff,tQ^lllai|lt^Q  tbi&ai;tipQ^  But  on  tbe.UthjOif.vS^pril^ 
4be.#r^Gl9r#.s?iKl  QVt  HQliices  ,tbat  another  courts  will  «be 
held  to  appoint  a  clerk.  Whom  do  they  ewfloj,  pa  ,^mA 
out  these  notices  ?  This  very  plaintiff.  He  sends  out  the 
j|jpt|c«A,4^djnake8  an. entry  in  the  bopfcs  of  tbe.Cpp^pjlny, 
rproteatipgiagaiffist  the  appointment  of  another  dfirki.ap  .tb^ 
griOlHiAtblit  be.  is.  competent  to  perform  the  duties,  pf  tbe 
«iflteQi.aiud,  desirous  of  -  performing  them*.  It,  is  minifeAt 
4hftiat«bat  time  be  was  derk  to  the  Company,  By  nuking 
^IfaDj  ei^rysfce  gave  Abe  Company  an  adv&n^ge«.x>f  .wbu^b 
fiJby.migbti  avail  themselves.  If  we  did  not  hold  (hat  wbeiie 
teuto.pailtajfor  turning  a  servant  away,  the.  master  has  a 
J%bt  iPiiet  it  Mp^  whether  or  not  the  dismissal  pioco^ded 
ilfili}ffiatl\griJt(U94»  what  would  be. the  consequeno^ fr-rtbat 
jwiuu!&/aomMlef«ikitended  to  dismiss  a  servant ibr. an  inan^ 
^Midaifl^.tbp  A^rvant  migbt^safely  be  guiltj^of  angrmiih 
cotidwt brplea^ed^  tAtt tbi^ is neoesMiry is^ Ahatlbemagtar 
should  have  sufficient  cause  previously  to  the  dismissal. 

t.  CoLtRXDOEi  J.*H^I  am  also  of  opinion  that  thd  rule  for 
8  nbn^it  should  be  made 'absolute.  Three  reasons  have 
bee^^  assigned  to  induce  the  Court  to  pursue  this  course. 

Firsts  it  ia.aaid  tbat  tbere  is  aTariance  between  the  proof 

kM  tUe  contract,  as  laid  in  the  declaration.  That  gronnd  has 

failed^^  There  are  abundance  of  materials  to  presume  that 

the  salai[y ;was. tQ  bep^id  quarterly. 

The  second  reason  assigned*  for  the  granting  of  sneW 


%06  CA9E8  tV  TUX  KIK6*S  BBNCH^ 

iS95.       trial  wa9|  that  the  action  was  tnisconceived.    If  it  had  been 

.^^'-"■"^      necessary  to  decide  this  question,  I  should  have  triafaed  to 

FDowAY     j^^  tiiketi  time  to  eonsider  of  it.    In  Orchard  v.  Homer  {a), 

HuNGERFORo  XjOfd  Tenitrden  appears  to  have  thought  that  a  senrant  im« 
Market  . 

CokPANY.     properly  distnbsed,  could  recover  on  a  count  for  t?agei 

pro  rati.    If,  however,  the  third  ground  for  making  the  mle 

absolute  is  tenable,  it  is  immaterial  to  consider  that  point 

It  is  settled  that  if  sufficient  cause  be  given  for  tumtng 
away  a  yearly  servant^  in  the  middle  of  the  current  year, 
and  he  is  dismissed,  be  cannot  recover  his  wages  pro  rati; 
In  this  case  no  attempt  is  made  to  disturb  the  finding  of 
the  jury.  In  truth,  the  conduct  of  the  plaintiff  was  wholly 
inconsistent  with  the  relation  of  master  and  servant.  But 
it  is  argued,  that  in  order  to  entitle  the  defendant  to  set  op 
this  defence  to  the  action,  the  jury,  in  addition  to  the  iind« 
ing  that  there  had  been  misconduct  on  the  part  of  the 
plaintiff,  should  have  gone  on  to  find  that  he  was  dismissed 
on  account  of  that  misconduct.  Upon  consideration  I  ihink 
that  this  is  not  necessary.  Where  the  servant  has  been 
dismissed,  and  the  master  is  sued  for  wages,  the  master 
may  avail  himself  of  the  misconduct  of  the  servant  as  «  de« 
fence,  although  he  may  not  have  dismissed  him  for  that 
cause.  The  only  question  to  be  considered  is,  has  the 
service  been  put  an  end  to  upon  sufficient  cause  f  That  is 
an  intelligible  question.  If  the  t/ioiioe  of  the  masteris  to  be 
inquired  into,  the  jury  will  have  to  consider  a  questioa  vefy 
difficult  to  determine. 

On  that  ground,  in  my  opmioui  the  rule  for  a  nonsntt 
should  be  made  absolute. 

Rule  absolute  for  a  nokisuit.  . 

(«)  3  Can*.  &  P«yn«^  350. 


RASTER  TERUi  y  Xl^LLi  iV.  '^ 

Do£  OD  the  demise  of  (Adoural)  Douglab  end  Wife  %. 
Elizabeth  Look. 

Ejectment  for  messuages  and  lands  at  Porlock,' in  the  A.,  tenant  for 
county  of  Somerset,  tried  before  Aldtr$ou  J-,  at  the  Bridg-  jJowered°io 

water  Assizes,  1831,  when  a  verdict  Was  taken  for  the  make  leases, 

t  •    •«•       «  .  1      i»  It      •  ■  provided  "the 

plamtiff,  subject  to  the  following  case :  ancient  and 

4 1  St  February,  1765.  Vfilliam  Blathwayt  being  seised  in  accw^omed 
fee,  devised  the  premises  to  Mary  his  wife  for  h£e«  rcf-  be  thereby  re- 
mainder to  William  his  son,  in  fee.  wm^ed  *"*^ 

May,  1787.  The  testator  died  seised,  leaving  his  widow,  "they  be 
Mary  Blathwayt,  him  surviving.  ^^^  m^ner* 

December,  1827.  Mary  Blathwayt  died,  aged  107.         andfonn,  and 

M^krch,  179o«  fftiiiam  Blathwayt,  the  son,  devised  his  der  such  and 

remainder  to  his  wife  Frances  (one  of  the  lessors  of  the  ^K*'^®'**®'^ 

^  I  <fT>'   *         vations,  cove- 

phiintin )  for  life ;  and  Frances,  after  the  death  of  William  nants,  condi- 
tions, and 
agreements  as 
«re  usually  and  customarily  contained  in  leases  of  the  same  kind  in  the  respective 
.parishes  and  places  io  which  the  premiies  are  sitaate.^' 

Upon  a  question  as  to  the  validity  of  a  lease  granted  by  A.,  other  leases  of  lands  in 
the  aame  parish  are  admissible  in  evidence  ibr  the  purpose  of  shearing  whether  the 
lease  in  question  satis6«s  the  second  proviso. 

Sembte,  that  the  true  criterion  of  a  reservation  of  the  ancient  and  accustomed  rent 
utider  t^e  first  previso  is,-^the  reservations  contained  in  the  lease  made  of  the  premises 
oeit  preceding  the  creation  of  the  power. 

'     t>ntfUatuTy  whether  a  quarterly  reservation  of  rent,  which  had  been  previously  re- 
aervf  d  kalf^ytarl^^  «iU  vitiate  the  lease. 

It  is  no  objection  to  such  a  lease,  that  in  former  leases  a  right  of  re-entry  was  re* 
«eryed^  in  the  event  of  there  beidg  no  tnert  distress  on  the  premises,  and  that  in  the 
Itese  under  the  power  the  word  *^  overt "  is  omitted.   . 

The  omission  to  reserve  a  heriot,  where  a  heriot  had  been  accustomably  reserved, 
'ttould  vitiate  the  lease. 

But  a  reser\'ation  of  a  heriot  of  "  the  best  good  of  the  person  or  persons  who  for  the 
time  being  shall  be  tenant  or  tenants  in  possession  of  the  demised  premises,"  is  sufficient, 
though  the  reservation  in  former  leases  was,  *'  of  the  belt  good  of  ili  B.  (the  cestui  que 
vie  and  lessee)  or^  such  person  aa  shall  be  in  possession  of  the  pmouees  as  tenant,  by 
virtiie  of  the  tease." 

A  clause,  purporting  to  reserve  and  «it^l  to  the  lessor  the  power  of  bunting,  &c.  over 
the  demised  premises,  enures  as  a  grant^  from  the  lessee  to  the  lessor  of  a  right  or  prim- 
lege,  and  not  as  a  reservation  or  exception. 

A  clause  in  a  lease,  purporting  to  resrrre  underwoods  and  uada^ronnd  produce, 
enures,  not  as  a  reservation  but  as  an  exception. 

Where  former  leases  contained  an  exception  of  ''  all  and  all  maonef  of  timber  trees, 
and  trees  likely  io  prove  timber^'  a  lease  under  such  power,  containing  an  exception  of 
**  all  timber  trees,  bodies  of  pollard  and  other  trees  whatsoever,^' granted,  at  the  same  rent, 
was  held  to  be  void,.-*on  the  ground  that  the  m^tei'matter  or  the  demise  is  increased 
by  the  alteration  in  the  exception,  and  that  no  farther  rent  is  reserred  in  respect  of 
sncb  addition  to  the  subjectrinatter  of  the  demise. ' 


CAeES  IN.TH£  KlKC'S:  fiBKGH, 

Blaihwajfif  the  son,  whick  bftppened  in  the  year  1806^ 
iDternianied  with  Admiral  DougloMp  the  other  lesaor  of  the 
plaiBtiff. 

The  defendant  is  the  widow  and  executrix  of  Johm 
Lock,  who  was  steward  to  Maty  BUthtMjfi^  and  claioaa  to 
hold  the  preauses,  or  some  part  of  them,  nnder  certain 
leases  granted  by  Mary  Bhthwayt  in  execution,  as  the 
defendant  contends,  of  a  power  of  leasing  contained  in  the 
will  of  WUliam  Blathwayt  (the  father),  which,  as  far  as  the 
present  question  is  concerned,  was  b  the  following  terms ; 

<'  I  give  and  devise  unto  my  wife  Mary  Btaikwayt,  all 
that  my  manor  or  reputed  manor  of  Porlock,and  the  several 
capital  messuages,  mansion  houses,  and  other  messuages 
and  tenements,  farms,  lands,  arable,  meadow,  and  pasture, 
and  wood  grounds  and  hereditaments,  with  their  and  every 
of  their  appurtenances,  situate  8cc.  in  the  parish  of  Poiiock, 
in  the  county  of  Somerset ;  and  also  all  and  singular  8u:,-* 
(the  will  then  describes  property  in  the  city  of  London  and 
the  parishes  of  Clerkenwell  and  St.  Luke's,  in  the  county 
of  Middlesex,) — to  hold  to  her  and  her  assigns,  from  and 
immediately  after  my  decease,  for  and  during  the  term  of 
her  life,  in  lieu  and  in  full  recompense  and  bar  of  all  dower 
&c. ;  and  from  and  after  the  decease  of  my  said  wife,  I  give 
and  devise  all  and  singular  my  said  manor,  messuages,  tu, 
to  my  eldest  son  and  heir  apparent,  to  hold  to  him,  his 
heirs  and  assigns  for  ever :  Provided  always,  and  my  will  is, 
that  my  said  wife  shall  have  full  power  and  authority^  from 
time  to  time,  during  her  life,  to  grant  leases  of  my  said 
houses  and  premises  in  and  near  London,  for  any  term  or 
number  of  years  not  exceeding  £1  years,  to  commence  and 
take  place  in  possession  and  not  in  reversion,  and  also  to 
demise  and  grant  leases  of  all  and  every  the  estates  and  lands 
lying  within  my  manor  of  Porlock,  for  the  term  of  fourscore 
and  nineteen  years,  determinable  on  one^  two,  or  three  lives, 
in  possession,  reversion,  or  remainder,  or  such  part  or  parts 
thereof  as  now  is  or  are,  or  hath  or  have  been  anciently 
demised  and  granted  for  one,  two,  or  three  livesj  in  posses- 
sion or  reversion,  so  as  there.be  no  more,  than  three  lives 


ill  being'at  om  time,  and  po  as  'ibeancMil  and  apcartowft       i«d«J 
jdu-ljr  rent  aiicl  re$ervatiqM<  be  tHei^by>  ticiented;  'jNMhaiMntoi     ^^T|^ 
demise  and  grant  leases  of  all  other  my  said  farms^lliaiAAi)  dU' 

and  premises  within  tb«  pari  A  mf  4?t)rh>ckk»  for  14*^  tonbi  br     ^^^^^^ 
Bumber  of  yeard  not  eaiodeding .tw<iilj«*oM:yBaffB^  Ivh^tood       Ltfe*.* 
aball  be  reserted  the  utmost  and  niost<  improved  (raril  iUul 
«an  or  may  be>had  qp  gt^len^for  thesaMe,  aad  wilhti9it4iav««l 
iog^  receivingi  or  laking  t any  fine:  for  doing  thersof,  BiadiM) 
as  that  the  tenaaita  or  occupiers'  thereof  be  not  4lidpttoish%»' 
able  of  waste;  all  and  every  such  several  leases  of  nn^said^ 
houses  in  or  near  London,  of  my  estates  at  Porlocli  hM 
fpr  99  years  deterioinabte  on  lives,  and- jof  my  aaid'Adny? 
lands,  and  estates,  being  from  time  to  time  mMle  anAgr^ted^ 
in  the  same  manner  and  form,  and  with  and. under  sttehialidt' 
th^  lik^  reservations,  restrictions,  covenants,  condit(on«#.aA40 
d^eemeats,  as  are  usually  and  customarily  «coiitaine4i^>lo 
leases  of  the  same  kind,  in  the  several  and  respective  piM'is|i(eSfi 
a^d  pla^ies  ^There  the  said  premises  are  situated,. and  /l^l^aij^^ 
evf;ry  tl^e  tenants  and  lessees  from  time  to  time  exjecu^ogii 
counterparts  of  such  leases."  /  ;,. 

,  By  the  first  lease^  under  which  the  defendant  cUj|o^({,,, 
dated  20th  April,  1804,  Mary  Blathwayt  demised  to  J^h^.^ 
Lock  fjpr  99  years,  if  three  persons  therein  named  should  so^ 
lonpf  live,— one  of  whom  is  now  alive.  :  ^ 

^y  a  second  lease  in  reversion,  dated  4th  November, , 
1820,  Mary  Blathwayt  demised  unto  the  defendant,  for  the  • 
term  of  99  years,  immediately  after  the  determination  of 
the  estate  then  subsisting  therein,  if  three  persons  therein  , 
named  should  so  long  live, — one  of  whom  is  now  ^live.        ^ 

The   only   old    lease  now  existing  of  the  premises    in 
question,  was  one  produced  by  the  plaintiffs  from  the  muni**  ^ 
ment  room  of  the  estate,  bearing  date  15th  April,  1756. 

By  this  lease  certain  reservations  and  exceptions  were 
made  which  were  not  contained  either  in  the  lease  of  1804 
or  in  that  of  18^0.  Thus,  in  the  lease  of  1756  the  rent  was 
reserved  at  two  half-yearly  payments,  in  those  of  1804  and  , 
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i895.         ISSO^atfotir^tiarllcr/yptTfMciita.    Again,  the  lewe  of  17^6 

^^^^      contained  a  power  of  re-entry  in  case  the- rent  shonU  be  in 

d.  arraar  iwenty-one  d^ys,  and  there  should  be  no  overt  distress 

DoyQi^As    ^p^  1)^  premisea;   but  the  leases  of  1804  and  1880  gtive 

.LoqK.        the  right  of  re-entry  if  the  rant  shotdd  be.  in  mntanr  twenty 

.daysy  and  there  should  be  no  diatreas^'^^'-omifeting  the  word 

^^  overt."     By  the  lease  .of  17dfi  a  beriot  was  jeaenwd  of  the 

.  beat  good  of  W^  RoU  (the  leasee),  hu  executors,  admmU- 
Jrutors  or  mesigneg  or  of  such  person  oa  shmtid  be  iu  potseenon 

•  #f  the  premises^  and  entitled  to  ^e  same  by  virtue  of  the 
lease*  The  lease  of  1604  reserved  a  faeriot  of  the  best 
^od  of  J.  jLocik(the  lessee);  and  in  the  lease  of  1 B20  it  ims 
of  the  best  good  of  the  person  w  pertons  foho  for  the  time 
heingt  during  the  term,  should  be  tenant  or  tenants  in  posses- 

'  sion  of  the  demised  premises.  Agam,  the  lease  of  1756  con- 
tiuned  an  exception  of  all  and  all  manner  of  timber  treesy 
at|d  trees  likely  to  prove  timber,  then  standing,  or  vvlnch 
during  the  term  should  stand,  on  the  demised  premiaes. 
The  leases  of  1804  and  18£0  excepted  all  timber  trees^  bodies 
^pollard  and  other  trees  whatsoever,  ('<  now  or  heaeafter" 
in  the  lease  of  1820,)  standing  or  growing  on  theiterased 
•  premises,  with  free  liberty  to  the  lessor,  his  heirs,  Sce^  to 
.mt  and  carry  away  the  same.  The  lease  of  I7«56ceaerved 
(  right  of  egress  and  regress  to  take  trees,  quarries^  mines, 
Sua.  The  lease  of  1 804  did  not  reserve  such  right  iuffeapect 
of  trees  and  quarries.    The  lease  of  1756  reserved  att  nones 

.  .and  quarries  of  stone  or  slate.  The  lease  of  i804  dontaiBed 
(Uo  reservation  of  quarries.  The  lease  oif  18^  was  in  <bis 
respect  the  same  as  tbatof  17^6^  The  lease  <)f  1 75&  con- 
tained a  reservation  of  a  right  to  hunt,  hawk,Jishi  or  fatsl, 
upon  the  premises.  The  leases  of  1804  and  18d0  contained 
no  such  reservation,  but  reserved  etU  royalties.  The  lease 
of  17^6  reserved  suit  of  mill  tx>  the  lord  of  the  manor.  The 
other  leases  reserved  it  to  the  grantor^  her  heirs  or  ossigiis, 
or  such  person  as  should  be  owner  of  the  imheifitatste. 
Theee  were  some  other  variations,  H*hich  it  iaaettaeeessaiy 
to  mention. 
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For  4be  plaintiff  it  is  comcnded,  that  the  leastil  of  1804 
was  invalid,  inastDUch  at  it  contained  no  reservation  of  die 
ihrauds,  limbSf  or  tops,  but  only  of  the  bodies  of  young  trees, 
not  having  arrived  at  that  age  or  naturity  to  be  considered 
timber-trees  ;  nor  jof  the  shrouib,  limbs^  or  tops  of  poUard 
trees;  nor  any.  youog  trees  of  the  timber  kind,  such  as  oak,  Obiections  to 
ash,  and  ehn,  bat  aa\j  a  reservation  of  tonAer  trees  and  ^^^^  ^^  ^^^* 
the  bodies  of  pollard  trees,  and  the  bodies  of  other  trees  ; 
and  no  reservatiMi  even  of  aay  timber  tr^ee,  bodies  of  pol- 
lard, or  other  trees- tfaeniBelves  that  should  thereafter  stimd 
or  grow  upon. the  said  demised  prembes;  no  reservation  of 
any  i|ttarries  of  stone  or  slate,  or  of  liberty  to  enter  to  take 
the  same ;  no  reservation  of  liberty  to  hunt,  hawk,  fish,  or  fowl 
upon  the  premises ;  no  reservation  of  the  rent  half-yearly, 
but  instead  thereof  quarterly ;  no  reservation  of  the  best 
good  of  the  lessee,  his  executors,  administrators,  or  assigns, 
or  of  such  persons  as  should  be  in  possession  of  the  pre- 
mises, and  entitled  to  the  same  by  virtue  of  the  lease,  for  and 
in.  the  name  of  a  heriot ;  no  reservation  of  a  right  of  re-entry 
for  the  lessor,  his  heirs  and  assigns,  in  case  the  rent  shoold 
be  Aiopaid  twenty«one  days,  and  there  should  be  no  '^  overt'' 
distress  uf  on  the  premises  whereby  to  levy  the*  same,  al- 
thottg^^e  lease  of  1756  did  contain  all  these  reservations. 
.  ..And  that  the  lease  of  1820  was  ineffectual  and  void,  in-  Objections  to 
•.asBMch  as  it  contained  no  reservation  of  the  dirouds,  limbs,  ^^'^  ^^  ^^^* 
or  topsy  bat. only  of  the  bodies  of  young  trees  not  having 
fansved  at  that  age  or  mi^arity  to  be  considered  timber  trees ; 
Dor  of  ihe^idurouds,  limbs,  or  tops  of  poUard  trees,  war  of  any 
'  young,  trees  of  the  timber  kind,  such  as  oak,  ash,  and  elm, 
.but  only  a  reservation  of  timber  trees,  and  the  bodies  of 
.pollard  trees,  and  the  bodies  of  other  trees ;  no  reservation 
,of  liberty  to  hawk,  bunt,  fish,  or  fowl ;  nor  of  the  rent  hdf- 
yearly,  but  instead  thereof  quarterly;  no  reservation  of 
the  beat  good  of  the  said  Elizabeth  Loek,  her  executors, 
admioiatrators,  or  assigns,,  for  or  in  the  name  of  ^heriot; 
HQ  reservation  of  right  of  rsHBn^ry  fcr  the  lessor,  his  heirs  or 
assigns,  in  case  the  rent  should  be  unpaid  twentymom  days 
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1835.  and  there  sliould  be  no  overi  distress  upon  the  premises 
whereby  to  levy  the  same,  although  the  lease  of  17^  did 
contain  all  these  reservations. 

The  property  of  the  lessors  of  the  plaintiff  in  the  parish 
of  Porlocky  consists  of  about  4000  acrea.  There  are  in  the 
'  parish  500  acres  the  property  of  others,  of  which  100  or 
more  belong  to  Loid  King,  and  are  commons;  100  acres 
of  wood  are  Lord  King*9;  some  few  acres  are  Sir  Thomas 
Acland^s;  the  rector  has  about  100  acres  of  wood,  some 
common^  and  other  lands;  and  there  are  a  few  other  very 
small  proprietors,  of  three  or  four  acres  each. 

Reservations.  The  defendant  proposed  to  prove  that  the  several  leases 
were  granted  with  such  reservations,  restrictions,  covenants, 
conditions,  and  agreements  as  were  usually  and  customarily 
contained  in  leases  of  the  same  kind,  in  the  parish  and  place 
where  the  same  were  situated,  and  for  this  purpose  ten- 
dered in  evidence  several  leases  granted  by  Wiltiam  Blaik^ 
v^ayi  of  lands  and  tenements  in  Porlock.  The  learned 
judge  was  of  opinion  that  the  defendant  was  in  this  respect 
confined  to  former  leases  of  the  some  property,  but  it  is  agreed 
that  other  leases  of  other  lands  within  the  same  manor 
shall  form  part  of  this  case,  subject  to  the  opinion  of  the 
Court  on  the  admissibility  of  them  in  evidence;  and  the 
Court  to  be  at  liberty  to  draw  any  inference  of  fact  which  a 
jury  might  have  done  from  the  evidence  hereinafter  set  out. 

Trees.  ^^  ^^  ^^^  reservations  relative  to  trees,  &c.  contained  in 

the  leases  of  1804  and  1820,  the  defendant  contends  that 
there  is  no  usual  reservation  in  this  respect  in  leases  of  the 
same  kind  in  the  same  parish,  for  that  the  reservation,  where 
it  does  dccur,  is  in  these  thirteen  varieties.  (The  case  here 
gives  the  thirteen  varieties  of  reservations  as  to  timber 
trees,  which  varieties  are  collected  from  fifty-three  leases, 
and  many  of  them  differ  more  widely  from  the  reservation 
in  the  lease  of  1 756,  than  do  the  reservations  in  the  lease  of 
.  1804  and  1820.)  And  that  in  the  three  next  mentioned, 
and  in  nine  others,- at  least,  in  that  parish,  there  is  not  any 
reservation  of  timber   at'  all.     (The  case  here  gives  the 
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dates,  names  of  the  tenatits^  atid  description  of  the  property        i885. . 
in  the  three  leases.)  ^^s^-^i/ 

As  to  there  being  no  reservation  of  aoj  quarries  of  stone  d. 

or  slate,  or  of  liberty  to  enter  to  take  the  same,  the  de-      Douglas 
fendant  says  there  are  many  leases  of  the  same  kind  (by  the        Lock. 
testator  and  his  father,  the  former  owners,)  of  lands  in  the  Quarries, 
parish  of  Porlock,  where  mines,  &c.   are  not  excepted, 
namely, — (The  case  here  specifies  five  leases.) 

As  to  there  being  no  reservation  of  the  rent  half-yearly.  Quarterly 
but  instead  thereof  a  quarterly  reservation,  the  defendant  says  half-yearly 
that  there  are  many  leases  of  the  same  kind  in  the  parish  of  reservation. 
Porlock,  made  by  the  testator  and  his  father,  in  which  the 
rent  is  reserved  quarterly.     (The  case  here  specifies  seven 
leases,  and  refers   to  nine  others  as    being  to  the  same 
effect.) 

As  to  there  being  no  reservation  of  liberty  to  hunt,  hawk.  Hunting,  &c. 
fish,  or  fowl,  the  defendant  says,  that  in  leases  of  the  same 
kind  in  the  parish  of  Porlock  by  the  testator  and  his  father, 
this  liberty  is  not  reserved  in  any  other  manner,  and  that  in 
many  leases  it  is  altogether  omitted.  (The  case  here  spe» 
cifies  five  instances,  and  refers  to  forty-six  others.) 

In  a  lease,  dated  17799  of  a  messuage  with  courtlage, 
garden,  and  orchard,  containing  one  acre  and  a  half,  with 
the  appurtenances,  (excepting  all  wood  and  right  of  com- 
mon,)— mines,  quarries,  hunting,  hawking,  and  shooting,  and 
all  other  royalties  whatsoever  are  reserved,  and  the  same 
form  of  reservation  occurs  in  four  other  similar  leases. 

As  to  the  heriot,  the  defendant  says  that  the  reservation  Herioc. 
of  a  sum  of  money  for  a  heriot  is  usual  in  leases  of  the 
same  kind,  and  made  by  the  testator  or  his  father,  of  lands, 
&c.  in  the  parish  of  Porlock,  and  that  there  are  fifty  such 
leases, — >as  is  also  the  reservation  of  the  best  beast  or  best 
good,  with  which  there  are  forty-four  leases,  and  of  the 
best  beast,  or  good,  or  money,  with  which  there  are  thir- 
teen leases;  and  that  there  are  fourteen  leases  with  the  reser- 
vation of  the  best  beast  or  best  good  of  the  party  possessed 
of  the  premises,  and  entitled  under  the  lease. 
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1635.  The  defeodttit  iDttuicei  the  followtng<  leases  b  which 

^^Jl^      are  reserved   mmtey  heriats,  the   immediately  precediitg 
«^.  lease  having  reserved  the  best  ieoBt  or  the  best  good.    (Five 

DovoLiS     gy^ii  instances  are  here  given.) 
Look.  As  to  the  reservation  of  the  right  of  re-entry,  the  de- 

Re-entry,  fendant  says  there  is  no  usual  reservation  in  this  respect  in 
leases  of  the  same  kind  in  the  parish  of  Porlock,  and  she 
produces  the  following  instances  of  leases  without  such  a 
reservation.  (Two  instances  are  here  given  in  detail,  and 
twelve  others  are  referred  to.) 

The  testator  granted  eighty-five  leases,  and  there  are  one 
hundred  and  twenty-eight  other  leases  granted  by  prior 
owners.  And  of  the  said  eighty-five  leases  granted  by 
the  testator,  forty-nine  contain  the  said  reservations  of 
trees,  &c. — forty-one  contain  the  reservation  of  a  right  to 
hunt,  shoot,  sport,  &c. — seventy-five  contain  a  reservation 
of  the  rent  half-yearly;  and  seventy-three  contain  the  reser- 
vation of  suit  at  the  lessor's  manor-mill, — and  eighty-one 
contain  a  reservation  of  a  right  to  re-enter  in  case  there 
should  be  no  avert  distress  upon  the  premises. 
Usual  cove-  And  the  plaintiff  contended  that  two  of  these  leases,  dated 

February  17th  and  October  l£th,  I779f  were  such  leases 
as  were  usually  granted  by  the  testator  in  the  manor  of 
Porlock,  and  as  evidence  thereof  produced  from  the  lessors 
of  the  plaintiff's  muntment-room  two  agreements  fo«nd  there 
with  the  two  leases,  each  agreement  bearing  date  the  IStb 
October,  177B,  and  each  made  between  and  signed  by  the 
testator  and  Abraham  Phelps,  whereby  the  testator  agreed 
to  grant  the  said  two  leases  to  Phelps;  each  of  which  agree- 
ments contain  the  following  clause : — 

**  The  said  Jbraham  Phelps  agrees  to  execute  a  counter- 
**  part  of  such  lease  to  Mr.  Blaihwayt,  and  to  enter  into 
*'  such  covenants  as  are  usual  and  proper  in  leases  of  the 
'^  like  kind  for  the  manor  of  Porlock." 

Copies  of  the  several  leases  accompany  the  case. 

If,  imder  any  of  the  circumstances  hereinbefore  stated. 
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tlM  Couf  t  aliaU  be  of  opioioa  that  tbe  leasea  of  1804  and        1jB85» 
18fiO  were  iniuilid,  then  the  verdict  is  to  «tond;  otherwise^ 
to  be  entered  for  the  defeadaat. 
The  case  was  argued  in  Easter  terai»  1834. 

F.ollttt^  for  the  plaintiff,  in  support  of  the  ol^ectiona  stated 
in  the  special  cape,  cited  Co.  LUt.  47  a ;  Doe  d.  Earl  of 
Shrewsbury  v.  WUson  (a) ;  Smith  ▼.  Doe  d.  Earl  of  Jers^^ 
(in  error)  (A);  Judgment  of  Lord  Eldon  in  that  caseCc); 
Smith  V.  Bole{d);  Doe  d.  Bartktt  v.  RendU{f)\  Lord 
Moun^joy*^  caae(/);.  Tomtinson  v.  Day(g)y  Com*  Jl^g. 
Copy/ioU  (K},£0;  -Randall  v.  Scory(h);  Sugden  on  Paw-* 
ers  (t)  J  Coxe  v.  Day  (A) ;  Doe  v.  MeyUr  (/). 

/Bere^  contrsi,  cited  Doe  d*  DuAe  of  Devonshire  v.  Cavern 
cfi^A(m)i  i*iwicy  v,  Sco«(ii);  fffly  v.  Corew/ry(o);  Bra^lejn 
y.Peixoto{p);  Ware  v.  CannC^);  iloe  d.  Brune  v.  jRaic- 
2ii^j(r);  Taylor  A,  Atkyns  v.  Horde(s)\  ClurCs  case(/); 
I),e(m  f^nd  Chapter  of  Worcester  case  (u) ;  Cruise's  Digest, 
Franchise {x)\  Wilkinson's  Office  of  Coroner i  Keble  v, 
HiiiilfringilHy);  Dann  v.  Spurrier  {z)\  Heyward^a  c^ae(a); 
B^c*  Abr*  Conditions  (O  1)  (6) ;  Williams  on  Executors,  I  £24. 

Follettf  in  reply,  cited  Pickering  v.  Noye5(c). 

'(tj)    5  Barnw.  8e  Aldm.  863,  (0)  S  T.  R.  88. 

981,380;  (p)  3  Vet.  383. 

{if)  a  Brod.  &  Bingh.  473;  5  B.  (9)  10  Baraw.  &  Cressw.  433; 

Moore,  332.  5  Mann.  &  Ryl.  341. 

(0  «  Brod.  &  Bingh.  60©,  607.  (r)  7  East,  287. 

(<f)  €it).  <lae.  468.  (f)  1  B«rr.  121. 

(e)  3  Maule  &  Selw.  99.  (0  10  Co.  Rep.  138. 

(/)  5  Co.  Rep.  3  b,  5  b.  («)  6  Co.  Rep.  37,  38. 

(g)  2  Brod!  &  Bingh.  680.  (j)  3  Cruise's  Dig.  tit.  xxvii. 

(A)  Cro.  Car.  313.  (y)  11  Mod.  74. 

(i)  Page  630.  (z)  3  Bos.  &  Pul.  399,  403. 

{k)  13  East,  1 18.  (a)  2  Co.  Rep.  35. 

(0  2  Maule  &  Selw.  276.  (6)  1  Bac.Abr.652,  5th&6thed. 

(m)  3  Dougl.  48,  53;    S.  C.  4  (c)  7  Dowl.  &  Ryl.  49;  4  Barn. 

T.  R.  741,  n.  Sb  Cress«r.  639, 

(n)  2  Mann.  &  Rjrl.  335. 
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1835.  In  the  coorse  of  this  term  judgment  was  pronounced  by 

Lord  Denmai^,  C.  J.  as  follows: — 

The  question  in  this  case  is,  whether  the  leases  of  1804 
and  1820  can  be  supported. 

There  is  an  existing  life  under  each  lease.  Suppose, 
therefore,  that  the  lease  of  1804  should  appear  to  be  invalid, 
if  that  of  16^0  should  be  valid  and  now  in  force,  it  would 
defeat  the  plaintiff*af  right  of  action. 

The  tenant  for  life  was  enabled  to  grant  leases  in  posses- 
sion or  reversion;  the  lease  of  1820  is  made  to  commence 
'^  on  the  death  of  Betijamin  Floyd  or  other  sooner  deter- 
mination or  avoidance  of  such  estate  or  estates  as  are  now 
granted  therein  and  subsisting,  and  determinable  on  the 
death  of  the  said  Benjamin  Floyd  as  aforesaid,  for  the  re- 
mainder of  a  certain  term  of  fourscore  and  nineteen  years, 
by  indentures  of  lease,  &c.*'  The  case  does  not  state  whe- 
ther Befijamin  Floyd,  or  who  else,  is  the  existing  life  under 
the  lease  of  1804.  If  Benjamin  Floyd  be  dead,  the  lease 
of  1820  took  effect  on  his  death:  if  he  be  still  alive,  then, 
(inasmuch  as  the  lessors  of  the  plaintiff  repudiate  the  leases 
both  of  1804  and  of  1820,)  if  that  of  1804  be  not  a 
valid  one,  it  is,  at  all  events,  at  an  end,  as  the  estate 
thereby  granted  is  determined  by  the  death  of  Mary  Blatk- 
wayi,  the  tenant  for  life;  and  therefore  it  is  not,  in  strict- 
ness, necessary  to  inquire  into  the  validity  of  the  lease  of 
1804(a).  We  may  also  observe,  that  many  of  the  cases  cited 
arise  upon  Ecclesiastical  leases  under  the  1  Eliz.  c.  19»  s*  7, 
and  13  Eliz.  c.  10,  s.  3.  The  words  of  those  statutes  are 
in  substance  the  same  as  those  in  the  power  created  by  the 
will  of  the  testator,  William  Blathwayt,  of  21st  February, 
1765,  and  the  same  reasoning  will  apply  to  both. 

The  power  of  leasing  in  this  case  embraces  three  diffe- 
rent classes  or  descriptions  of  property. 

First. — Premises  in  or  near  London, — for  twenty-one 
years. 

(o)  i.  e,  provided  the  lease  of  1820  be  valid. 
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Seloadly. — Premises  in  Porlock  which  have  been  an-        t835. 
ciently  demised, — for  ninety-nine  years,  determinable  on 
two  or  three  livesi  either  in  possession  or  reversion. 

Thirdly. — Other  premises  in  Porlock. — for  twenty-one 
years. 

It  is  upon  the  second  description  that  this  case  arises. 

One  provision  as  to  these  leases  is, — '^  so  as  that  the  an-  Ancient  rent 
cient  and  accustomed  yearly  rent  and  other  reservations  be 
thereby  reserved." 

Some  provisions  applicable  to  the  two  other  classes  are 
stated^  after  which  comes  the  following  general  clause  appli- 
cable to  all  the  three  classes. 

"  All  and  every  such  several  leases  of  my  said  estates  at  Usoal  cove- 
Porlock,  held,  or  to  be  held  for  ninety-nine  years,  determine  ***" 
able  on  lives,  and  of  my  said  farms,  lands,  and  estates, 
being  from  time  to  time  made  and  granted,  in  the  same 
manner  and  form,  and  with  and  under  such  and  the  like  reser- 
vations, restrictions,  covenants,  conditions,  and  agreements  as 
are  usually  and  customarily  contained  in  leases  of  the  same 
kind  in  the  several  and  respective  parishes  and  places 
where  the  said  premises  are  situated.'' 

The  second  class  of  cases  therefore  contains  two  sets  of 
provisions:  1st.  That  the  ancient  and  accustomed  rent  and 
reservations  be  reserved.  2d.  That  they  be  granted  in  the 
same  manner  and  form,  and  with  and  under  such  and  the 
like  reservations,  covenants,  conditions,  and  agreements,  as 
are  usually  and  customarily  contained  in  leases  of  the  same 
kind  in  Porlock.  The  first  applying  to  what  has  been 
done  as  to  the  ancient  rent  and  reservations  on  the  particut 
lar  premises  leased,  and  the  other  as  to  what  is  the  usual 
and  accustomed  course  upon  other  premises  in  Porlock, 
without  reference  to  any  ancient  usage.  And  unless  both 
these  sets  of  provisions  be  complied  with,  the  lease  cannot 
be  supported. 

One  question  for  our  consideration  is,  whether  other 
leases  of  the  same  kind  in  Porlock  are  admissible  in  evi- 
dence; and  we  have  no  doubt  that  they  are  so,  for  it  is  quite 
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1835.  impoasible  to  know  what  was  the  course  and  custoai  of 
coteoants,  agreements,  &c.  contained  iu  leases  of  other  pre- 
mises in  Porlock,  unless  the  leases  be  resorted  to;  but  then 
when  that  is  done,  the  evidence  thus  obtained  onlj  applies 
to  the  second  set  of  provisions,  which  we  have  before  alluded 
to  as  contained  in  the  latter  part  of  the  leasing  power,  aad 
cannot  affect  the  former  part,  which  requires  the  ancient  rent 
and  reservations,  because  as  to  these  it  is  clear,  on  the  word* 
ing  of  the  power,  that  the  rent  and  reservations  of  the  par- 
ticular property  are  alone  to  be  attended  to.  If  the  provi^- 
sion  as  to  the  ancient  and  accustomed  rent  and  reservation 
shall  be  found  to  have  been  satisfied  and  complied  with,  k 
will  then,  and  then  only,  be  the  subject  of  inquiry,  whether 
the  covenants,  8lc.,  contained  in  leases  of  other  premisea 
in  Porlock,  have  also  been  adopted,  so  as  upon  the  whole 
to  make  a  complete  and  perfect  lease,  according  to  llie  two 
sets  of  provisoes  comprised  in  the  power. 
Ancient  rent.  That  being  so,  it  becomes  necessary  to  ascertain  what 
are  the  ancient  rent  and  reservations  as  to  the  particular 
tenement;  and  iu  considering  that,  the  proper  evidence  is  the 
last  lease,  as  to  which  it  was  said  by  Lord  Holt  in  Orfy  v. 
Liord  Mohun  (a),  (which  arose  upon  the  construction  of  a 
power,)  that  shall  be  deemed  the  ancient  rent  which  was  Ike 
rent  at  the  time  the  power  was  reserved,  or  when  the  ksk 
lease  before  was  made,  if  the  estate  was  not  then  under  leaae- 
In  Mortice  v.  ArUrobus(b)f  which  arose  upon  a  lease  oiade  by 
the  Petty  Canons  of  St.  Paul's,  for  twenty*one  years,  where 
three  other  leases  at  less  rents  and  with  larger  ezoeptions 
were  referred  to,  Hahp  C.  B.  said,  that  the  gccu^omed 
rent  mentioned  in  the  statute  ought 'to  be  understood  of  the 
rent  reserved  in  the  last  lease,  and  not  upon  the  first,*^for 
that  rent  having  been  altered  since,  cannot  be  called  the 
accustomed  rent.  But  whether  this  position  be  right  or  nol, 
the  lease  of  1736  is  the  only  evidence  there  is  of  what  had 
been  the  accustomed  rent  and  reservations,  and  as  this  lease 


(fl)  9  Vern.  542,  reported  also 
in  3  Chancery  Rep.  56,  and  Prec. 


in  Chancery,  257. 
(6)  Hardres,  325. 


reservation. 
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was  granted  nine  years  only  before  the  date  of  the  will,  we        ]8S5. 
may  fairly  conclude  that  it  was  the  laat  lease  before  the  will, 
and  therefore  must  necessarily  be  attended  to. 

Firsts  as  to  the  rent:  it  is  the  same  in  amount  in  all  the 
leases— of  1756,  1804,  and  1820,  and  the  general  descrip- 
tioD  of  the  premises  is  the  same  in  all,  subject  only  to  the 
exceptions  which  will  be  hereafter  noticed.  But  it  is  not 
merely  the  amount  of  the  ancient  rent  reserved,  but  it  must 
be  reserved  with  all  the  beneficial  circumstances;  as  was  said 
by  Lord  Mansfield,  in  delivering  the  judgment  of  the  Court 
in  Taylor  d.  Atkyns  v.  Horde  (a).  And  the  first  point  raised  Hair-yearij 
upon  that  is,  that  by  the  lease  of  1766,  the  rent  is  payable 
half-yearly f  whereas  by  those  of  1804  and  1820,  it  is  pay* 
able  quarterly.  On  a  quarterly  reservation,  if  the  tenant  for 
life  die  in  theirs/  portion  of  the  half-year,  the  remainder- 
man will  receive  both  the  first  and  second  quarters'  rent 
of  the  half  year,  and  will  therefore  be  in  the  same  situation 
as  if  the  rent  had  been  reserved  half-yearly;  but  if  the  tenant 
for  life  die  in  the  second  portion  of  the  half-year,  the  first 
quarter  will  be  received  by  the  tenant  for  life,  and  the  second 
quarter  only  by  the  remainder-roan,  who  will  consequently 
be  in  a  worse  situation  than  if  the  rent  had  been  reserved 
faatf-yearly.  This  however  is  only  a  "  contingency,"  and 
may  or  may  not  happen;  and  it  is  to  be  seen  whether  that 
would  avoid  the  lease.  In  Lord  Mountjojfs  case  (A),  where 
tenant  in  tail,  under  a  special  act  of  parliament,  in  the  time 
of  Henry  8,  was  empowered  to  grant  leases,  rendering  the 
true  and  ancient  rent,  the  tenant  in  tail  made  a  lease  reserv- 
ing the  rent  to  be  paid  at  two  feasts  of  the  year,  where  the 
old  rent  was  payable  9t  four  feasts  ;  and  one  of  the  points, 
which  after  many  arguments  and  great  deliberation  and  con- 
sideration were  resolved,  was,  that  ''  the  reservation  of  the 
rent  at  two  days,  where  the  rent  had  been  reserved  payable 
at  four  days,  makes  the  grant  and  render  void,  because  it  is 
ad  nocumentum  of  the  heirs  in  tail,  which  is  restrained  by 
the  act ;  for  it  is  more  beneficial  for  them  to  have  it  paid  at 

(a)  1  Burr.  121.  (b)  5  Co.  Rep.  S  b;  ibid.  5  b,  4th  point. 
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four  feasts  than  at  twO|  and  all  beneficial  qualities  of  the 
rent  ought  to  be  preserved  and  obeyed." 

Now  if  this  decision  be  correct,  it  seems  difiicult  to  say 
that  a  lease  is  void  for  reserving  the  rent  at  four  days  instead 
of  two ;  the  new  lease  need  not  be  a  fac-simile  of  the  old 
one;  all  that  is  to  be  done  is  to  see  that  the  remainder«mao 
is  not  prejudiced,  and  there  can  be  no  doubt  but  a  rent  pay- 
able at  four  feasts  is^  upon  the  whole  term  created,  more 
beneficial  than  if  payable  at  two  feasts,  though  there  is  a 
possibility  that  as  to  one  quarter  the  remainder-man  may  be 
prejudiced ;  but  that  is  a  oontingeucyy  and  even  if  it  does 
happen,  there  is  the  benefit  of  the  quarterly  instead  of  the 
half-yearly  payments,  during  the  rest  of  the  term.  But 
after  all  it  may  be  said,  that  increasing  the  number  of  days 
of  payment  should  be  shewn  to  be  warranted  by  decided 
audiority.  The  benefit  to  the  successor  is  differently  treated 
in  Baugh  v.  Haynes  (a),  on  a  lease  made  by  a  dean  add 
chapter,  where  the  former  lease  had  reserved  the  rent  atybur 
feasts  and  a  heriot,  and  the  lease  in  question  reserved  the  rent 
at  two  feasts  without  the  heriot: — The  Court  held  that  the 
omitting  the  heriot  did  not  avoid  the  lease,  because  only  a 
rent  was  mentioned  in  the  statute,  and  they  said  that  a  re- 
servation at  two  feasts  instead  of  four  was  no  objection  to 
the  lease,  for  it  was  for  the  henefit{b)  of  the  successor^  So» 
in  the  Dean  and  Chapter  of  Worcester's  case  (c),  where  the 
former  lease  made  the  rent  payable  at  four  feasts,  and  the 
lease  in  dispute  at  two,  the  Court  held  that  it  was  sufficient 
if  the  accustomed  rent  be  reserved  yearly  at  one  time,  for 
the  words  of  this  act  are — ^*  whereupon  the  accustomed 
yearly  rent  or  more  shall  be  reserved,"  and  therefore  if  the 
rent  be  yearly  reserved,  the  statute  is  satisfied  by  reason  of 
diis  word  '*  yearly,"  and  so  there  is  a  difference  between 
this  and  Lord  Mountjoy's  case^  for  there  wanted  the  word 
yearly,  which  explains  the  intention  of  the  makers  of  the 
said  act  of  13th  of  Elizabeth.     Co.  Litt.  44  ft,  is  in  accord* 

(a)  Cro.  Jac.  76.  lose  that  benefit,  would  tberefore 

(b)  A  reservation  at  four  feasts     be  to  his  prefudke. 
instead  of  two,  whereby  he  would         (c)  6  Co.  Rep.  37. 
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auce  with  this  latter  doctrine.  None  of  these  cases,  however,  isss. 
shew  what  effect  has  been  given  to  the  increasing  of  the 
number  of  rent  day8(a).  In  CooA  v.  Younger  {b)^  the  office  of 
nnder-steward  of  the  courts  of  the  manor  of  Heysham,  and 
other  manors  of  the  Bishop  of  Gloucester,  was  anciently 
an  office  grautable  for  tenn  of  life  with  the  fee  of  3/.  65.  Hd. 
by  the  year,  and  it  was  granted  by  a  former  Bishop  of 
Gloucester  to  the  plaintiff  for  life,  with  the  fee  of  Si.  6s.  8c/., 
payable  annually  at  two  feasts,  issuing  out  of  the  manors. 
The  bishop  died,  and  the  plaintiff  was  ready  to  keep  the 
Courts  of  the  new  bishop,  but  the  defendant  claiming  under 
a  grant  from  the  new  bishop,  disturbed  him  from  keeping 
them ;  and  one  of  the  objections  to  the  grant  to  the  plaintiff 
was^  that  the  prescription  was,  that  the  office  was  grantable 
with  a  fee  of  SL  6s.  8d.  by  the  year,  whereas  here  the  pay*- 
meut  was  appointed  to  be  at  two  feasts  :*— But  the  exception 
was  not  allowed,  and  to  confirm  their  opinion  the  case  of 
the  Dean  and  Chapter  of  Worcester  was  vouched,  for  the 
purpose  of  shewing  that  the  days  of  payment  are  not  mate- 
rial where  no  less  than  the  ancient  rent  is  reserved  yearly. 
It  jdoes  not  indeed  appear  by  this  report,  how  the  former 
payments  had  been.  As  it  is  put  upon  the  footing  of  pre* 
scription,  it  may  be  inferred  that  they  were  made  yearly. 

Of  hite  two  cases  have  occurred  applicable  to  the  pre- 
sent. In  Doe  d.  Earl  of  Shrewsbury  v.  Wilson  is)j  a  power 
of  leasing  under  a  private  act  contained  the  following  clause : 
**  So  as  upou  all  and  every  such  lease  and  leases  there  be 
reserved  and  made  payable  yearly,  during  the  continuance 
thereof,  the  usual  and  accustomed  yearly  rents,  boons,  and 
services,"  &c.  &c.  A  lease  was  made  in  1785  under  this 
power,  reserving  the  rent  half-yearly.  It  appeared  that  iu 
)'708  a  lease,  and  in  1 756  another  lease,  had  been  made  of 
^tfae  same  premises,  in  which  the  rent  was  reserved  half 
yearly:  und  amongst  other  objections  urged  against  the 
lease  of  1 785,  one  was,  that  the  rent  had  been  reserved 
half-yearly;  whereas  by  the  power  it  ought  to  have  been 

(a)  Vidn  ante,  820(6).  (6)  Cro.Car.  16.  (c)  5  Bar.  &  Aid.  363. 
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reserved  only  <mce  a  year.  The  Coait  held  the  lesae  to  be 
Bui&cient.  But  the  principal  ground  on  which  they  decided 
was,  that  the  former  leases,  which  were  admitted  id  ewi' 
dence,  made  the  rent  payable  half-yearly,  and  the  lease  of 
J  7B5  mentioned  ibe  mual  and  accu$tamed  yearly  rent;  and 
therefore  that  case  does  not  assist  the  construction  that  is 
to  be  put  upon  the  present  leasing  power,  as  to  whether 
the  reservation  lo  the  lease  of  1756  as  to  the  times  of  pay* 
menty  is  to  be  observed,  any  further  than  the  general  remark 
of  Abbott,  C.  J.,— *that  the  usual  and  aocustomed  yearly  cent 
means  the  yearly  rent  of  so  many  pounds,  by  so  numy  kalf" 
yearly  or  quarterly  payments  in  the  year*  It  is  to  be  ob- 
served, that  he  and  Bay  ley,  J.,  differ  in  their  opinions  as  to 
a  rent  beiag  made  payable  once  a  year,  the  former  saying 
it  is  **  not  beneficial  to  the  landlord,"  and  the  latter  that  it 
is  ^*  more  beneficial  to  the  successor."  In  Doe  d.  Morris 
V,  Moore  (a),  the  leasing  power  in  a  marriage  settlement  of 
1777  provided  that  there  should  be  reserved,  by  hal£-yeariy 
payments,  the  best  and  most  improved  yearly  rents.  In 
1783  a  lease  was  made,  reserving  the  rent  at  the  feasts. of 
St.  Philip  and  St.  James  (1st  May),  and  St.  Michael  (2gth 
September).  The  Court  held  the  lease  void,  for  the  reason, 
amongst  others,  that  the  half-yearly  payments  ought  to.  have 
been  on  usual  days  of  payment*  and  that  it  required  adivisioD 
of  the  rent,  as  nearly  as  may  be,  into  two  equal  haff'-^ycarfy 
payments,  which  this  did  not,  one  interval  being  1 51.  and 
the  other  214  days,  though  the  usage  of  the. country  might 
make  a  different  division.  In  Doe  d.  Manis  v.  Moore, 
Bayley,  B.,  says,  the  tenant  for  life  is  not  to  throw  on  the 
remainder-man,  without  his  sanction,  the  uncertainty  of  the 
chances  which  may  turn  out  to  his  prejudice. 

Amongst  these  conflicting  authorities,  it  is  very  difficult 

to  come. to  a  conclusion  on  this  part  of  the  case.    It  is  not, 

however,  necessary  to  do  so,  because  there  is  another  ground 

upon  which  we  are  enabled  to  give  judgment. 

Re-entry.  Another  objection  is,  that  the  lease  of  1 756  gives  a  power 

(a)  4  Tyrwh.  185. 


EASTER  TERUy  V  WILL.  IV.  823 

of  re-entry  if  the  rent  be  in  arrear  twenty-one  days.;  whereas        i835. 
the  leases  of  1804  and  1820  give  the  right  of  entry  after 
twenty  days.    The  latter  provision  is  more  beneficial  to  the 
remainder-man. 

Another  objection  is,  that  in  the  lease  of  17^6  the  right  h^K. 
of  entry  is^  ^Mf  there  be  no  overt  distress  on  the  premises;"  Overt  distress. 
which  word '^  overt"  is  omitted  in  the  two  leases  of  1804 
and  1820.  But  we  think  that  this  is  not  a  valid  objection. 
The  law  recognizes  a  difference  between  a  pound  overt  and 
n  pound  covert :  hot  as  to  a  distress,  the  law  does  not  affix 
any  particular  meaning  to  the  word  overt.  Is  "overt"  to  be 
confined  to  what  may  be  seen  by  walking  over  the  lands 
and  fiirm*yard, viathout  going  into  any  inclosed  buildings? — 
or  does  it  extend  to  what  may  be  seen  by  openbg  the  outer 
doors  of  a  house  or  other  buildings  ? — or  what  may  be  seen 
by  opening  inner  doors, — or  by  opening  cupboards,  chests 
and  boxes,  which  are  not  concealed  and  have  no  locks, — or 
various  other  shades  of  being  more  or  less  overt?  So  niany 
opinions  may  be  formed  about  the  extent  of  the  meaning  of 
the  word,  that  we  cannot  attribute  any  legal  effect  to  it. 

Aa  to  the  keriots.  Under  ecclesiastical  leases,  though  Heriots. 
heriota  should  have  been  reserved  under  former  leases,  it 
appears  that  the  omission  of  heriots  forms  no  ground  of  ob- 
jecdon  to  a  new  lease,  because  it  is  only  rent  which  is  men- 
tioned in  the  statute ;  but  under  the  power  now  in  question, 
inasmuch  as  heriots  were  reserved  in  1756,  the  ancient  re- 
servations made  in  the  new  leases  must  be  heriotable. 

The  heriots  are  different  in  all  the  three  leases.  Under 
that  of  17^6  it  is  the  best  good  of  William  Frost  or  such 
person  as  shall  be  in  possession  of  the  premises.  Under 
that  of  1804  it  is  the  best  good  of  William  Lock.  Under 
that  of  1820  it  is  the  best  good  of  the  person  or  persons 
who,  for  the  time  being,  shall  be  tenant  or  tenants  in  pos- 
session of  the  premises. 

We  by  no  means  say  that  the  lease  of  1804  is  objection- 
able ;  for  as  the  payment  of  these  heriots  (should  the  heriot 
reserved  be  refused)  can  only  be  enforced  by  distress  or 
action,  as  it  is  not  a  heriot  by  ancient  tenure  or  custom. 
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but  only  by  deed,  Edwards  and  another  ▼.  Modey  and 
another  (d)f  a  distress  may  be  made  of  the  best  beast  of 
John  Lock,  if  alive,  or  should  he  be  dead  or  have  parted 
with  the  premises,  what  was  his  best  beast  But  tbe  lease 
of  1800  is  in  effect  the  same  as  that  of  1756;  and  tbe  only 
reason  for  not  inserting  the  ntane  in  that  of  1820,  to  cqw- 
respond  with  the  insertion  of  that  of  William  Frost  in  that 
of  17^6,  seems  to  have  been,  that  the  lessee  in  that  of  IBW 
was  not  one  of  the  lives;  whereas  in  that  of  1756  William 
Fr^t,  who  was  the  lessee,  was  also  one  of  the  lives. 

As  to  the  reservation  of  suit  to  the  mill,  the  difference  in, 
that  in  the  lease  of  1 756  the  lord  of  the  manor  is  mentioned, 
and  in  the  other,'  the  owner  of  the  inheritance.  That  can 
make  no  difference.  (6) 

To  the  reservation  of  suit  of  court,  no  objection  is  made. 

The  rent,  heriots,  suit  of  mill,  and  suit  of  court,  are  the 
only  things  which,  according  to  tbe  legal  sense  and  mean- 
ing of  the  word,  are  '*  reservations."  That  which  relates  to 
the  privilege  of  hunting,  hawking,  fishing,  and  fowling,  is 
not  either  a  reservation  or  exception  in  point  of  law: 
Though  words  of  reservation  and  exception  are  used,  it  is 
only  a  privilege  or  right  granted  to  the  lessor. 

We  think  that  what  relates  to  the  wood  and  the  under- 
ground produce  is  not  a  reservation^  but  an  exception^  Lord 
Coke(c)  says,  **  Note  a  diversity  between  an  exception — 
(which  is  ever  of  part  of  the  thing  granted  and  of  a  thing  in 
esse),  for  which  exceptis,  salvo  (J),  praeter,  be  apt  words, — 
and  a  reservation,  which  is  always  of  a  thing  not  in  esse, 
but  newly  created  or  reserved  out  of  the  land  or  tenement  de- 
mised." In  Shepp.  Touch.(e),  it  is  said  '*  A  reservation  is  a 
clause  of  a  deed,  whereby  the  feoffor,  donor,  lessor,  grantor, 
&c.  doth  reserve  some  new  thing  to  himself  out  of  that 
which  he  granted  before."  And  afterwards,  ^  This  doth  difier 


(a)  Willes,  192. 

(h)  The  only  difiercnce  would 
be  in  favour  of  the  new  leases,  as 
the  right  is  preserved  to  the  rever- 
sioner, being  owner  of  tbe  milJ,  al- 


though he  may  have  parted  with 
the  manor. 

(c)  Co.  Lilt.  47  b. 

Id)  Post,  825. 

(e)  p.  80. 


EASTER  TERM,  V  WILL.  IV. 


825 


from  an  exception,  which  is  ever  of  part  of  the  thing  granted,  1835. 
and  of  a  thing  in  esse  at  the  time ;  but  this  is  of  a  thing  ^^^ 
newly  created  or  reserved  out  of  a  thing  demised,  that  was  d» 

not  in  esse  before;  so  that  this  doth  always  reserve  that  ^^ 

which  was  not  before,  or  abridge  the  tenure(a)of  that  which  I^x»* 
was  before/'  And  afterwards,  '*  It  must  be  of  some  odier 
thing  issuing  or  coming  out  of  the  thing  granted,  and  not  a 
part  of  the  thing  itself,  nor  of  something  issuing  out  of 
another  thing.  **  And  afterwards,  **  If  one  grant  land,  yielding 
for  rent,  money,  com,  a  horse,  spurs,  a  rose,  or  any  such 
like  thing,  this  is  a  good  reservation ;  but  if  the  reservation 
be  of  the  grass  or  of  the  vesture  of  the  land,  or  of  a  commcm 
or  other  profit  to  be  taken  out  of  the  land,  then  these  reserva* 
tions  are  void."  In  Bro.  Abr.  Reservation,  pK  46 (ft), it  b 
said,  that  if  a  man  leases  land,  reserving  common  out  of  it,  or 
the  herbage,  grass,  or  profits  of  the  land  demised,  this  is  a 
void  reservation,  for  it  is  parcel  of  the  thing  granted;  and  it 
is  not  like  the  case  where  a  man  leases  his  manor  and  the 
like,  except  Whiteacre,  for  there  the  acre  is  not  leased;  but 
here  the  land  is  leased;  therefore  the  reservation  of  the 
herbage,  vesture,  or  the  like,  is  void.  It  must  be  observed, 
however,  that  though  in  Co.  Lilt.  47  a,  the  distinction  be* 
tween  a  reservation  and  an  exception  is  pointed  out,  yet  in 
p.  143  a,  speaking  of  the  word  reservatiafi{c),  Lord  Coke  says, 
**  Sometimes  it  hath  the  force  of  saving  or  excepting,  so  as 
sometimes  it  serveth  to  reserve  a  new  thing,  viz.  a  rent,  and 
sometimes  to  except  part  of  the  thing  in  esse  that  is  granted/' 
But  he  does  not  go  on  to  illustrate  that  position  (</); 
and  as  only  two  pages  before,  in  142  a,  he  had  said  (to  the 
same  effect  as  he  had  done  in  the  former  reference  in  47  a,) 

(a)  i.  e.  **  tenor."  words  are  *«  Salvo  seiricio  et  red- 

Ib)  Citing  Doctor  ft  Stud.  lib.  9.  ditu — debito    et   consneto,"  and 

(c)  Or  rather  of  the  word  ''re-  where  ''salvo,''  though  ordioarily 

serve,"  which  is  often  coupled  with  a  word  of  exception,  was  held  to 

the  word  "  except,''  even  in  creat-  enure  as  a  word  of  reservation; 

ing  a  mere  exception.  which  is  the  convene  of  the  above 

^d)  Lord  Coke  refers,  however,  proposition. 

to  M.  35  if.  6,  fol.  34,  where  the 

▼  OL.  IV.  3  H 
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that  a  man  upon  his  feoffment  or  conveyance  cannot  re- 
serve  to  him  parcel  of  the  annual  pro6t8  themselves, — as  to 
reserve  the  vesture  or  herbage  of  the  land,  or  the  like,  for 
that  should  be  repugnant  to  the  grant, — we  cannot  take 
Lock.        this  language  of  Lord  Coke,  in  143  a,  as  identifying  an  ex- 
ception and  a  reservation.     There  are,  however,  some  cases 
reported  where,  in  the  language  of  the  Court,  the  word 
reserve  is  treated  as  meaning  exception,  as  in  Dyer,  19  &• 
That,  however,  is  only  general  language,  and  it  does  not 
make  them  the  same  in  point  of  law.    In  the  very  late  case 
of  Fancy  v.  Scott  (a),  the  defendant  pleaded  that  the  plain- 
tiff was  tenant  to  the  defendant  of  the  close  in  which  8u:. 
subject  to  a  reservation  to  the  defendant  of  all  pits  in  die 
close,  with  liberty  to  carry  away  the  produce  of  the  pits. 
Bayley,J.  said,  it  was  not  a  reservation,  but  an  exception, 
and  held  the  plea  bad ;  and  the  counsel  for  the  defendant 
did  not  further  press  the  argument.     It  may  be  said,  how- 
ever, that  if  the  person  who  creates  the  power  uses  the 
word  '^  reserving"  in  such  a  way  as  to  make  an  exception  a 
reservation,  it  must  be  so  taken ;  but  we  think  not  necessa- 
rily.     Powers  are  construed  so  very  strictly  in  many  re- 
spects, that  they  must  be  so  throughout.     But,  besides,  it 
is  not  necessarily  to  be  taken  that  what  relates  to  the  wood 
and  underground  produce  is  a  reservation.    There  are  other 
legal  reservations,  besides  rent,  to  satisfy  the  words  "  rent" 
and  ''  reservations ;"  and  when  the  testator,  in  the  lease  of 
]  736,  mentions  wood  and  underground  produce,  he  says, 
*'  except  and  always  reserved  out  of  this  present  demise  and 
grant  all,"  8cc.  8cc. ;  and  therefore  if,  in  point  of  law,  the 
matters  are  the  subject  of  exception,  they  must  be  applied 
to  the  legal  term  used.    And  in  the  Hart  of  Cardigan  v. 
Armitage  (b),  where  Sir  Thomas  Denby  enfeoffed  the  Earl 
of  Sussex  of  certain  closes,  except  and  always  reserved  out 
of  the  said  feoffment  to  the  said  Sir  Thomas  all  the  coals  in 
all  or  any  of  the  said  lands,  together  with  free  liberty  to 
sink  and  dig  pits,  8cc.  8cc.,'* — Bayley,  J.,  in  delivering  the 
judgment  of  the  Court,  says  that  this  constituted  an  excq^ 
(a)  2  Mann.  &  Ryl.  335.         (b)  3  D.  &  R.  414;  3  B.  &  C.  197. 
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tion;  and  he  states  the  distinction  between  an  exception  and         1835. 
a  reservation,  and  then  goes  on  to  point  out  the  effect  of 
an  exception  upon  the  statement  in  the  pleadings. 

Upon  all  these  authorities,  we  are  of  opinion  that  what 
is  said  as  to  the  wood  and  underground  produce  is  not  a 
reservation,  but  an  exception  {a);  and  then  it  will  be  neces- 
sary to  consider  what  effect  this  has  upon  the  lease. 

The  mines,  quarries,  &c.  need  not  be  considered,  because  Mines,  qoar- 
the  lease  of  1820  is,  though  not  precisely  in  words,  yet  in  " 
substance,  conformable  to  the  lease  of  1756,  though,  if  the 
title  of  the  defendant  had  stood  upon  the  lease  of  1804 
alone,  it  might  have  been  questionable. 

In  the  lease  of  1756  the  exception  is,  of  ^' all  and  all  Timber, 
manner  of  timber  trees,  and  trees  likely  to  prove  timber." 
In  the  two  other  leases  of  1804  and  18^0,  it  is  '^  all  timber 
trees,  bodies  of  pollard  and  other  trees  whatsoever.'*  By 
the  lease  therefore  of  1756,  the  entire  timber  trees,  and  trees 
likely  to  prove  timber,  are  excepted,  whereas  in  the  other 
leases  the  entire  timber  trees,  but  only  the  bodies  of  trees  likely 
to  prove  timber,  are  excepted,  leaving,  therefore,  the  upper 
part  of  these  trees  from  which  lops,  tops,  and  boughs  might 
be  taken,  unexcepted ;  but  then,  in  lieu  of  that,  in  the  other 
two  leases,  the  bodies  of  pollards  and  all  other  trees,  in- 
cluding all  such  other  trees  as  are  not  likely  to  prove  tim- 
ber, are  excepted,  and  one  would  say,  that  in  most  cases 
the  remainder-man  would  be  a  gainer  by  such  substitution ; 
but  we  cannot  say  so  on  any  legal  principle,  and  therefore 
that  cannot  be  acted  upon.  Under  the  terms  of  the  lease 
of  1 756,  the  remainder-man  would  have  a  right  to  cut,  take, 
and  carry  away  the  tops  and  boughs,  and  shrouds  likely  to 
become  timber;  but  though  he  now  loses  that  right,  the 
iessee  has  no  general  right  to  do  so  ;  the  right  he  has  is,  to 
have  the  benefit  of  those  tops  for  fruit  and  shade,  and  to 
take  them  for  certain  descriptions  of  repairs. 

A  great  variety  of  cases  have  occurred  and  several  dis- 
tinctions made,  both  formerly  and  in  later  times,  where 

(fl)  Vide  J  9  Vin.  Abr.  1 16, 1 26 ;  3  Nels.  Abr.  15 1 ;  3  Hughes'  Abr.  irsr. 
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1835.        lauds  comprised  in  a  power  are  demised  along  with  olher 
lands  to  which  the  power  does  not  apply ;  or  where  the 
power  is  well  executed  as  to  part,  and  not  as  to  the  rest ;  or 
where  part  of  the  lands  only  are  comprised  in  the  pov^er 
as  far  as  demised  under  former  leases ;  but  this  principle, 
at  all  events,  seems  to  be  established,  that  where  lands  are 
let  at  an  ancient  rent,  and  the  new  lease  grants  that  which 
was  not  anciently  let,  in  addition  to  what  was  granted  be- 
fore, and  only  reserves  the  same  rent  that  was  reserved 
before,  the  power  is  badly  executed,  and  the  lease  is  void 
for  the  whole.     Even  when  an  additional  rent  is  reserved, 
where  new  land  is  added  to  the  old,  the  lease  is  void  for  the 
whde,  unless,  perhaps,  there  be  a  distinct  reservation  for 
the  new  land,  as  appears  by  Co.  Liit.  46,  b.,  where  it  is 
said  ''  If  twenty  acres  of  land  be  accustomably  letten,  and 
a  lease  be  made  of  these  twenty,  and  of  one  more  which 
was  not  accustomably  letten,  at  the  accustomable  yearly 
rent  and  so  much  more  as  exceeds  the  value  of  the  other 
acre,  this  lease  is  not  warranted  by  the  act ;  for  the  accus- 
tomed rent  is  not  reserved,  seeing  part  was   not  accustom- 
ably  letten,  and  the  rent  issueth  out  of  the  whole."*    The 
same  rule  is  laid  down  in  Lord  Mountjoy's  case  (a),  and  also 
confirmed  in  the  case  of  Doe  dem.  Bartlett  v.  Hiadle  (6). 
But,  as  more  distinctly  applicable  to  the  present  case  may 
be  cited  Smith  v.  Bole  (c).  '^  A  prebend  was  usually  let  witly 
the  exception  of  all  crab  trees,  and  such  like  trees,  ren* 
dering  1?/.  a  year;  afterwards  another  lease  was  made,  omit- 
ting the  exception,  at  the  ancient  rent,  and  it  was  resolved 
that  the  lease  was  void,  for  there  being  more  let  than  was  an- 
ciently, viz.  the  trees  and  the  profits  of  the  trees,  and  the  soil 
itself  is  excepted  by  this  exception,  so  as  every  successor 
cannot  have  the  benefit  of  the  boughs  and  fruits  yearly 
renewing;  and  the  soil  itself  whereupon  they  grow  is  ex- 
cepted, but  by  this  new  lease  the  trees  and  profits  are  lei, 
and  the  soil  itself,  and  so  more  being  let  than  anciently  it 

(fl)  5  Co.  Rep.  S,  b.  (c)  Cro.  Jac.  468. 

{b)  S  Maule  &  Selwyn,  99. 
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is  not  within  the  statute  of  32  Henry  8,  c.  28 ;  and  it  is  void 
by  13  Eliz.  c.  10,  for  it  is  not  the  ancient  rent  where  more 
is  let  than  before/'  The  same  case  is  also  reported  in  3 
Bitlst  (a),  but  it  is  not  there  stated  that  the  new  lease  was 
at  the  same  rent.  In  the  notes  to  Hargrove  and  Butler^s 
Co.  Liu.  44  b.,  n.  S61  (b),  it  is  said^  "  A  prebendary  makes 
lease  for  years,  reserving  the  running  of  a  coit^  rendering 
rent:  a  new  lease,  rendering  the  same  rent,  without  reserving 
the  running  of  a  colt — adjudged  good;  because,  quoadihi^^  it 
is  neither  a  reservation  nor  exception.  But  if  lease  be  made 
of  a  manor,  except  the  woods,  rendering  rent,  and  after  the 
expiration  of  it  there  is  a  new  lease,  rendering  the  same 
rent,  without  such  exception,  the  second  lease  is  bad.  T.  18 
Jac.  B.  R.  case  of  Precentor  of  St.  PauFs,  Hale,  MSS.*' 
There  is,  however,  a  case  of  How  v.  Whitfield  {c\  which,  if 
k  were  to  be  held  as  law,  might  seem  to  affect  the  generality 
of  this  proposition.  A  power  was  given  to  a  lessee  of  five 
acres  of  land  and  his  assigns,  to  let  leases  for  twenty«one  years, 
reserving  the  ancient  rent  An  assignee  made  a  lease  of  the 
five  acres,  inter  alia,  reserving  proinde  the  rent  of  65.  a  year, 
which  was  the  ancient  rent: — "As  to  reserving  the  rent 
proinde,  the  Court  said,  that  it  might  be  intended  that  the 
inter  alia  comprehended  nothing  but  such  things  out  of  which 
a  rent  could  be{d)  reserved,  and  then  the  6$.  was  reserved 
only  for  the  five  acres.  However,  the  proinde  might  reason- 
ably be  referred  only  to  the  five  acres,  and  not  to  the  inter 
alia,  and  that  a  distinct  reservation  of  the  6s.  might  be  for  the 
five  acres."  But  in  the  report  of  the  same  case  by  Sir  Thomas 
Jones  (e),  it  is  said  the  Court  thought  this  to  be  a  good  ex* 
ception,  but  that  the  defendant  (/*)  perceiving  the  opinion  of 
the  Court  as  to  the  great  point,  consented,  upon  payment  of 
costs,  that  judgment  should  be  given  for  the  plaintiff.  The 
case  is  also  reported  in  2  Shower,  bl,  where  it  appears  to 
have  been  argued  on  another  point,  and  Jones  and  Pember- 
(a)  Pago  S90,  per  nomen  Smth  (d)  t.  e.  agreeablj  to  the  power. 
V.  Bowles.  ^  (e)  1  Jon.  110. 

(6)  By  Mr.  Hargrave.  (J^  t.  e.  the  defendant  in  reple- 

(c^  1  Ventr.  338,  339.  vin,  who  disputed  the  lease. 


830  CASES  IN  THE  KIN6*S  BENCH, 

1885*        iouj  justices,  seemed  to  have  entertaioed  different  opinioDs; 

"^^7^  and  the  case,  as  reported  in  Venirisy  it  should  seem,  cannot 
d.  be  relied  upon. 

Douglas  ^  question »  however,  may  arise  as  to  this  exception — 
Lock.  whether  the  lops  of  the  trees  are  demised  at  all,  or  whether 
there  is  not  a  mere  privilege  vested  in  the  lessee  by  virtue 
of  the  demise  to  take  the  lops  and  shrouds  of  the  trees 
likely  to  prove  timber,  for  repairs  and  fuel  i  and  then,  if 
they  be  not  demised,  the  ancient  rent  may  be  said  to  be  re- 
served for  the  rest,  which  is  really  demised.  But  we  are  of 
opinion,  that  the  lops  of  the  trees  likely  to  prove  timber  are 
demised*  By  a  general  demise  of  lands  on  which  there  are 
timber  trees,  without  any  exception,  the  timber  trees  are 
demised  as  well  as  the  lands.  It  is  true  that  the  lessee  has 
not  the  same  extent  of  interest  in  the  trees  that  he  has  in  the 
lands ;  he  has  only  a  particular  interest  and  a  special  property 
in  them,  and  is  entitled  to  the  mast,  and  fruit,  and  shade  <»f 
trees,  and  may  also  take  them  for  repairs  and  fuel,  (subject, 
as  to  fuel,  to  some  observations ;)  and  the  lessor  has  the 
general  ownership,  right,  and  inheritance,  and  if  they  be- 
come disannexed  from  the  inheritance,  the  lessor  shall  have 
them;  and  in  the  report  of  Pomfret  v.  Rycroft  (a),  Twitdas, 
J.  says  at  the  end  of  the  report,  which  was  as  to  the  use  of 
a  pump,  that  he  conceived,  that  if  the  lessor  cuts  down 
trees  growing  upon  the  land  demised,  no  covenant  lies,  yet 
the  trees  are  demised  with  the  rest.  The  same  rule  would 
hold  as  to  the  lops  of  trees.  We  do  not  think  it  material 
whether  a  rent  could  issue  out  of  them ;  they  form,  along 
with  the  lands,  one  entire  subject  of  demise:  these  lops  and 
shrouds  may  perhaps  be  considered  as  amongst  the  de  mini- 
mis, but  that  is  not  so  ;  they  may,  in  some  cases,  be  of  such 
value  as  may  be  worth  attending  to,  and  the  want  of  power 
to  cut  them  down  is  a  prejudice  to  the  inheritance,  and  the 
right  to  cut  lops,  tops,  and  shrouds,  appears  in  several  in- 
stances to  have  been  the  subject  of  inquiry.  And  it  may 
be  observed  as  to  this,  that  if  the  whole  of  the  trees  likely 

(a)  1  Ventr.  44;  and  see  1  Saund.  331^  &  C. 
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to  prove  timber  are  excepted^  the  lessor  and  other  Aituro        1835. 
owners  of  the  inheritance  may  cut  both  bodies,  and  lops  and      ^'^^^ 
tops,  when  they  please ;  but  if  only  the  bodies  are  reserved^  <f. 

they  cannot  cut  the  bodies  down,  for  they  cannot  do  so  with-      Dougla* 
out  also  cutting  down  the  tops,  which  they  have  no  right  to        Lock. 
do,  because  the  lessee  would  have  an  interest  in  them  for 
repairs  and  fuel,  and  for  the  fruit,  and  shade  for  his  cattle. 

We  are  therefore  of  opinion,  that  inasmuch  as  the  excep- 
tion in  the  lease  of  1736,  as  to  the  wood,  is  larger  than  the 
exception  contained  in  the  leases  of  1804  and  1820,  the  pre^ 
mises  cannot  be  taken  to  have  been  demised  at  the  ancient 
rent,  and  that  on  this  ground  both  the  latter  leases  are  void* 

It  becomes  therefore  unnecessary  to  consider  what  effect 
the  other  leases  would  have  bad.  If  the  point  had  been 
necessary  to  be  considered,  it  would  have  been  impossible 
for  the  Court  to  have  decided  on  the  effect  of  such  a  mass  of 
matter,  and  it  must  have  gone  to  a  jury.  It  may,  however, 
be  remarked  that  in  the  clause  in  the  power  which  says  that 
the  leases  are  to  be  conformable  to  other  leases  in  the  parish, 
there  is  the  word  **  reservations,"  and  it  might  be  said  to  be 
necessary  to  inquire  what  the  reservations  were  in  other 
leases ;  but  in  our  view  of  the  case,  the  reservations  can- 
not affect  the  decision,  and  if  they  could,  the  inquiry  must 
have  been  limited  to  ancient  reservations  under  leases  of 

the  same  premises. 

Judgment  for  the  plaintiff. 


Cotton  t;.  Brown. 

CJASE,  for  maliciously  and  without  any  reasonable  or  In  an  action 

probable  cause,  indicting  the  plaintiff  for  a  conspiracy.  ^^^  prosecu- 

The    defendant    pleaded    two    pleas;    first,  not    guilty;  tion,  the  Court 

secondly,  that  the  defendant  caused  the  plaintiff  to  be  in-  t|,e  defendant 

dieted  for  reasonable  and  probable  cause  and  without  malice;  [^  J^^^  ^^^ 
■^  he  had  pro- 

bable cause 
to  indict,  together  with  a  plea  of  not  guilty. 
The  plea  of  not  guilty  to  an  action  for  a  malicious  prosecution,  puts  in  issue  (under 
the  new  rules  of  H.  T.  1834,)  the  fact  of  prosecution,  and  the  want  of  probable  cause. 
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and  the  plea  set  oot  a  great  number  of  circuoistances  tend- 
log  to  shew  probable  cause  for  preferring  the  indictment 
At  the  commencement  of  this  term  £•  F.  Wiliianu  ob- 
tained a  rule  calling  upon  the  defendant  to  shew  cause  wbj 
the  second  plea»  or  so  much  thereof  as  the  Court  should 
d}iiect>  should  not  be  struck  out« 

Archbold  now  shewed  cause.  Before  the  late  rules  (a) 
a  defendant  might  either  plead  this  justification  specially, 
or  give  it  in  evidence  under  the  general  issue,  and  there 
is  nothing  in  the  new  rules  which  alters  the  practice 
in  this  respect.  On  the  contrary,  it  was  evidently  intend- 
ed by  the  new  rules  to  oblige  a  defendant  to  plead  his 
defence  specially  in  all  cases  where  the  giving  matter  in 
evidence  under  the  general  issue  might  take  a  plaintiff  by 
surprise.  It  is,  therefore^  at  least  doubtful  whether,  since 
the  new  rules,  this  defence  could  be  given  in  evidence  under 
the  general  issue.  [Lord  Denman,  C.  J.  The  wrongful 
act  complained  of  is  the  indicting,  with  a  want  of  reason- 
able and  probable  cause :  Surely  the  general  issue  puts  in 
issue  all  that.]  By  the  new  rules  all  matters  of  confession 
and  avoidance,  in  actions  on  the  case,  are  to  be  specially 
pleaded ;  and  the  facts  stated  in  this  plea  are  matters  in 
confession  and  avoidance.  In  Fratikum  v.  The  Earl  of 
Falmouth{b),  which  was  an  action  on  the  case  for  the  diver- 
sion of  a  watercourse,  the  Court  held  that  the  plea  of  not 
guilty  put  in  issue  the  mere  fact  of  diversion,  and  not  its 
wrongful  character.  But  whether,  under  the  new  rules, 
the  defendant*  may  give  this  defence  in  evidence  under  the 
general  issue  or  not,  those  rules  do  not  prevent  him  from 
pleading  it  specially,  as  he  might  have  done  before  those 
rules  were  made. 

£.  F.  Williams,  contri,  was  stopped  by  the  Court. 

(a)  H.  T.  1834,  ante,  vol.  iii.  pp.  (6)  AntCy  SSO. 

1  to  91. 


EA8TER  T£RM^  V  WILL.  IV. 

Lord  Denman^  C.  J. — We  are  clearly  of  opinion  that 
the  rule  should  be  made  absolute  to  strike  out  the  whole 
of  the  second  plea,  and  that  the  defendant  is  wrong(a)  in 
stating,  on  this  plea  of  justification,  that  there  was  not  a 
want  of  reasonable  or  probable  cause.  The  wrongful  act 
complained  of  is  not  the  indictment  alone,  nor  is  it  the 
want  of  reasonable  or  probable  cause  alone,  but  the  indict- 
ment together  with  the  absence  of  reasonable  or  probable 
cause  for  preferring  it. 
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1855. 


LiTTLEDALE,  J.  Concurred. 

Patteson,  J. — This  case  is  clearly  distinguishable  frofti 
Frankum  v.  The  Earl  of  Falmouth*  In  that  case  th^e 
was  an  assertion  of  a  right  in  respect  of  particular  pro* 
pertj,  and  an  allegation  of  an  injury  done  to  that  right; 
and  the  Court  held  that  the  plea  of  not  guilty  did  not  put 
in  issue  the  right  as  claimed  by  the  plaintiff.  Here,  there 
is  no  assertion  of  any  right 


Coleridge,  J.,  concurred. 


Rule  absolute  accordingly. 


(a)  This  part  of  the  judgment 
would  tend  to  shew  that  the  plea 
was  not  only  tuperfluous,  but  that 
if  it  had  stood  alone  it  would 
have  been  imuffidenL  The  plain- 
tiff complains  of  a  grievance  con- 
sisting of  two  ingredients,  both  ne- 
cessary to  constitute  an  action- 
able injury.  The  admission  in  the 
plea  of  the  existence  of  one  of  those 
ingredients,  namely,  the  preferring 


of  the  indictment,  does  not  appear 
to  make  the  plea  bad,  as  acknow- 
ledging that  the  plaintiff  has  a  com- 
plete cause  of  action  against  the 
defendant ;  and  coupled  with  that 
admission,  the  pl^a  denying  the 
absence  of  probable  cause,  seems 
to  tender  a  material  issue,  upon 
which  the  propriety  of  the  action 
might  be  decided. 
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Garritt  v.  Sharp. 

wSte?th*^  Case,  for  obstructing  the  lights  belonging  to  a  malt- 
mode  of  enjoy-  house  of  the  plaintiff.  Plea:  that  there  were  not  nor 
cTuigMs^Mto  ^"K^t  to  be  any  lights  to  the  plaintiff's  buildings:  upon 
lose  the  right  which  issue  was  joined  (a).  At  the  trial  before  Tindal^  C  J., 
gether.  at  the  Hertford  summer  assizes  in  1834,  it  appeared  that 

the  plaintiff  had  been,  for  twenty  years  previously  to  the 
commencement  of  the  action,  possessed  of  a  barn  at  Saw- 
bridgeworth,  abutting  upon  property  of  the  defendaot's. 
This  barn  had  openings  along  the  side,  which  was  made  of 
planks,  through  which  light  and  air  were  admitted.  The 
plaintiff  adduced  evidence  to  shew  that  these  openings  bad 
been  purposely  left  in  the  planks  at  the  time  of  the  original 
construction  of  the  building.  The  defendant  endeavoured  to 
shew  that  they  were  merely  the  result  of  wear  and  accident 
The  plaintiff  turned  the  bam  into  a  malting-house,  and  upon 
his  so  doing,  closed  up  many  of  the  openings,  and  made  in  their 
place  latticed  windows,  which,  upon  the  whole,  admitted 
much  more  light  and  air  than  the  openings  previously  did. 
After  the  alteration  had  been  made,  the  defendant  built  a 
wall  on  his  own  ground,  and  hindered  the  admission  of 
light  into  the  malting-house.  The  defendant  tendered  evi- 
dence to  shew  that  by  the  alteration  he  was  much  preju- 
diced ;  amongst  other  things  he  was  annoyed  bj  the  swear- 
ing of  the  workmen  in  the  malting-house.  This  evidence 
was  rejected  by  the  learned  Chief  Justice,  who  told  the 
jury  that  a  party,  after  having  acquired  a  right  of  this  de- 
scription, is  entitled  to  vary  it  for  a  different  purpose ;  and 
his  lordship  left  two  questions  to  the  jury,  first,  whether 
from  the  evidence  they  could  presume  a  grant;  and  se- 
condly, whether  that  grant  was  of  a  limited  nature;  and 

(a)  There  was  a  second  coant      it,  to  which  it  is  not  necessaiy 
in  the  declaration,  and  a  plea  to      more  particularly  to  advert. 
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told  them  that  if  it  was  so,  and  by  reason  of  the  defendant's  1835. 
act,  the  quantity  of  light  which  entered  the  malt-house  fell 
short  of  that  which  used  to  enter  the  barn,  they  should  give 
the  plaintiff  damages  for  the  diminution,  for  that  he  was 
entitled  to  the  same  degree  of  light  as  he  formerly  possessed. 
The  jury  found  a  verdict  for  the  plaintiff.  A  rule  nisi 
having  been  obtained  for  a  new  trial,  on  the  ground  of  mis- 
direction and  rejection  of  evidence, 

Piatt  and  Harrison  now  shewed  cause,  and  contended, 
first,  that  the  direction  was  right,  and  that  the  only  ques- 
tion was,  whether  the  verdict  was  against  the  weight  of  the 
evidence. 

With  respect  to  the  rejection  of  evidence,  they  contended 
that  no  evidence  had  been  tendered. 

[Lord  Denman,  C.  J.,  with  respect  to  the  alleged  misdi- 
rection, referred  to  Martin  v.  Goble(a\  and  Moore  v.  RaW' 
son  (6).] 

Thesiger,  contrd,  contended,  that  upon  the  whole  facts  of 
the  case  the  learned  Chief  Justice  should  have  directed  a 
verdict  for  the  defendant ;  and  that  a  party  might  lose  this 
kind  of  right  by  essentially  altering  the  mode  of  enjoyment, 
since  a  person  who  might  acquiesce  in  one  mode  of  enjoying 
an  easement  of  this  description,  might  have  great  objection 
to  another  mode ;  and  he  further  contended  that  the  evidence 
was  rejected  by  the  learned  judge. 

[Coleridge,  J.,  referred  to  Cotterell  v.  Griffiths  (r). 

Lord  Denman,  C.J. — As  the  report  of  the  learned 
Chief  Justice  is  silent  as  to  the  rejection  of  the  evidence, 
and  as  there  appears  also  some  doubt  as  to  what  were  the 


(a)  1  Campb.  320.  Barn.  &  Cressw.  339. 

(6)  5  Dowl.  &  Rj\.  234;  S.C.  3  (c)  4  Esp.  N.  P.  C.  69. 
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terms  of  his  lordship's  directioD  to  the  jury,  Me  will  speak 
with  him  upon  the  subrfect. 

Lord  Den  MAN,  C.  J.,  on  a  subsequent  day  in  this  term, 
delivered  the  judgment  of  the  Court  as  follows : — 

This  was  an  action  on  the  case,  for  stopping  up  ancient 
lights,  which  was  tried  before  the  Lord  Chief  Justice  of 
the  Common  Pleas  at  Hertford,  and  a  verdict  was  found 
for  the  plaintiff.  A  rule  for  a  new  trial,  for  misdirection 
and  rejection  of  evidence,  was  subsequently  obtained. 
The  misdirection  imputed  was,  that  it  was  left  to  the  jury 
to  consider  the  case  as  if  the  mode  of  enjoying  the  light 
obstructed,  before  the  obstruction,  was  not  material  to  be 
considered,  provided  the  plaintiff  were  deprived  by  the  de- 
fendant's act  of  the  same  quantity  of  light  as  he  previously 
had  enjoyed.  The  evidence  said  to  be  rejected  was  in- 
tended to  shew  that  the  mode  of  enjoyment  had  been 
essentially  altered  by  the  plaintiff  himself,  to  the  inconve- 
nience or  injury  of  the  defendant. 

The  learned  Chief  Justice  has  reported  to  us  that  the 
question  he  left  to  the  jury  was,  whether  the  apertures  in 
the  wall  of  the  plaintiff's  tenement  were  placed  therein  on 
purpose  to  admit  light,  and  whether  the  defendant  had  ob- 
structed any  portion  of  the  light  admitted.  He  does  not 
recollect  any  evidence  being  tendered  of  alterations  made  bj 
the  plaintiff  as  above  mentioned.  We  think  it,  however, 
clear  that  the  point  was  made,  and  that  the  jury  were  not 
required  by  the  judge  to  consipier  whether  the  plaintiff  had 
essentially  varied  the  manner  in  which  the  light  was  en* 
joyed.  His  lordship  further  stated  that  he  was  not  satis- 
fied with  the  verdict,  and  thought  it  not  justified  by  the 
evidence. 

Under  all  these  circumstances,  we  think  the  defendant 
entitled  to  a  new  trial.  It  is  enough  to  say  that  a  party 
may  so  alter  the  mode  in  which  he  has  been  permitted  to 
enjoy  thU  kind  of  easemetU  as  to  lose  the  right  altogether; 
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and  in  this  caae .  some  part  even  of  the  plaintiff '4  proof        1885. 
made  it  proper  that  the  opinion  of  the  jury  should  be  taken 
on  that  subject. 

Rule  absolute  (tf)« 

(a)  And  see  Darwiu  v.  Upton,  Richardson,  4  Barnw.  &  Alders. 

2   Wros.    Saund.    175  n.;    Letxfis  579;  Hewlins  v.  Shippam,7  DowU 

V.  Price,  Ibid.,  and  Esp.  Dig.  N.  &  R^l.  783,  and  5  Barn.  &  Cressw. 

P.  C.  636;  Daniel  v.  North^  11  921;  Bridges  v.  Blanchard,  ante, 

East,  379;  Smndert  v.  Nenman,  vol.  iii.  69 J,  aod  1  Adol.  &  £U. 

1  Barn.  &  Alders.  258;  Barker  v.  536. 


Doe  d.  Mary  Ann  Johnson  v,  Baytrup. 

IU£CTMENT  for  a  house,  garden  and  orchard,  in  the  A  person  who 

parish  of  Cocking,  in  the  county  of  Sussex.     At  the  trial  ^^^V^^  P<»- 

.  session  by 

before  Littledale,  J.,  at  the  Sussex  summer  assizes,  1834,  fraud,  cannot 

the  plaintiff  proved  the  following  case: — Johnson,  the  hus-  tide^of  thole 

band  of  the  lessor  of  the  plaintiff,  built  the  house  in  ques-  fmm  whom  he 

tion  upon  land  which  had  been  previously  in  the  possession  of  session  until 

one  Ufiderwood,yvho  exchanged  it  with  Mr.  Poyutz  for  other  he !>«» restored 

land.    After  the  house  was  built,  Johnson  and  his  first  wife  so  obtained. 

lived  in  it  for  some  time;  then  they  separated,  and  Johnson's 

first  wife  lived  in  it  until  1824.     It  was  next  occupied  by 

two  persons  in  succession,  who  paid  rent  to  Johnson,     He 

then  returned  to  it,  and  lived  there  with  his  second  wife, 

the  lessor  of  the  plaintiff,  till  his  death  in   18S2.     The 

lessor  of  the  plaintiff  lived  in  the  house  until  November, 

1832,  when  she  went  to  reside  about  four  miles  off.    John^ 

son,  who  was  a  tenant  of  Mr.  Poyntz,  of  a  farm,  had 

agreed  to  accept  a  lease  for  three  lives  from  him.     Whilst 

this  lease  was  in  preparation,  Johnson  died,  and  a  lease  for 

three  lives  was  subsequently  granted  by  Mr.  Poyntz  to  the 

lessor  of  the  plaintiff.    The  defendant,  who  was  a  daughter 

of  Johnson's,  by  his  first  wife,  obtained  possession  of  the 

premises  in  the  following  manner:— When  the  lessor  of 
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1836.  the  plaintiff  quitted  the  bouse,  she  left  the  keys  of  the 
house  and  garden  with  one  Satscombe,  a  neighbour^  sod 
caused  a  notice  to  be  put  up  that  the  premises  were  to  be 
let,  and  that  B.  would  shew  them.  The  defendant  came 
to  B.,  requested  the  loan  of  the  key,  and  said  she  wished 
to  get  some  vegetables  out  of  the  garden.  B.  gave  her  the 
keys  of  the  garden,  to  which  the  key  of  the  house  was 
attached.  Upon  this  the  defendant  took  possession  of  the 
house,  and  remained  in  possession  of  the  premises  until 
the  day  of  the  trial.  The  defence  set  up  was,  that  the  house 
was  Johfison's  property,  and  did  not  belong  to  Mr.  Poyntz, 
under  whom  the  lessor  claimed;  that  no  exchange  bad 
ever  taken  place  between  Mr.  Poyntz  and  Underwood^  and 
that  the  acceptance  of  the  lease  from  Mr.  Poyntz  by  die 
lessor  of  the  plaintiff,  was  an  attempt,  on  her  part,  to  de- 
fraud the  children  of  Johnson  by  his  first  wife.  The  learned 
judge  left  the  question  to  the  jury,  whether  Mr.  PoytUz 
had  a  right  to  make  the  lease.  After  the  learned  judge 
had  concluded  his  charge,  it  was  submitted  on  the  part  of 
the  plaintiff,  that  the  attention  of  the  jury  should  have  been 
drawn  to  the  mode  in  which  the  defendant  obtained  pos- 
session, and  it  was  contended  that  the  defendant  could  not 
dispute  the  lessor  of  the  plaintiff^s  right  to  possession, 
when  she  had  obtained  possession  from  her  by  fraud.  Doe 
V.  Dyson{a)  was  cited.  The  jury  found  a  verdict  for  the 
defendant,  and  in  reply  to  a  question  by  the  learned  judge, 
they  stated  that  in  their  opinion  the  defendant  had  fraudu- 
lently obtained  possession  under  the  pretence  of  going  to 
the  garden  to  get  vegetables.  The  learned  judge  gave 
leave  to  move  to  enter  a  verdict  for  the  plaintiff.  In 
Michaelmas  term,  J  854,  Thesiger  obtained  a  rule  nisi 
accordingly. 

Piatt  now  shewed  cause.  If  a  party  gets  possession  of 
his  own  goods  by  an  unfounded  representation,  that  gives 
the  person  in  the  wrongful  possession  of  the  goods  no  title 

(a)  1  M.  &  M.  7r. 
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to  them.  What  difference  can  there  be  in  principle,  in 
this  respect,  between  real  and  personal  property  i  Here, 
Mrs.  Johnson  has  wrongfully  the  possession.  She  deposits 
the  keys,  and  the  true  owner  gets  possession.  The  jury 
were  warranted  in  presuming  collusion  between  Mr.  Poyntz 
and  Mrs.  Johnson.  This  is  not  a  case  of  landlord  and 
tenant,  and  the  party  obtaining  possession  is  not  estopped 
from  denying  the  other's  title  (a). 
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Thesiger,  contri.  [Patteson,  J.  This  point  was  decided 
in  Doe  d.  Bullm  v.  Mills  (b).  The  party  sued  is  not 
estopped,  but  must  give  up  the  possession  which  has  been 
fraudulently  obtained,  and  he  may  then  bring  an  ejectment.] 
There  was  a  case  of  trover  for  title-deeds,  where  a  party  had 
obtained  possession  of  the  deeds  by  fraud,  in  which  there 
was  a  similar  decision. 

Lord  Denman,  C.  J. — It  seems  to  me  that  this  rule 
must  be  made  absolute,  for  entering  the  verdict  for  the 
plaintiff.  When  one  party  obtains  possession  by  licence 
from  another,  whether  for  a  longer  or  a  shorter  period,  or 
for  any  beneficial  purpose  to  himself,  he  is  thereby  prevented 
from  afterwards  questioning  the  title  of  that  other  person 
in  any  action  of  this  sort.  As  between  those  parties,  (more 
particularly  when  the  possession  is  obtained  by  means  of 
a  fraud  which  accident  has  given  the  party  the  opportu- 
nity of  effecting,)  the  licence  given  prevents  the  person 
who  improperly  continues  the  possession,  from  defending 
that  possession  against  the  other  party  who  let  him  in. 


LiTTLEDALE,  J. — I  think  the  defendant  having  obtained 
possession  under  what  the  jury  have  considered  a  fraud, 
the  lessor  of  the  plaintiff  has  a  right  to  claim  to  be  put  in 
the  same  situation  as  she  was  in  when  the  possession  was 


(a)  There  was  another  question 
on  the  title,  which  was  discussed, 
but  which  has  been  omitted,  as 


the  judgment  of  the  Court  had  no 
reference  to  it. 
(6)  AnU,  95. 


840  CASES  IVf  THE  XHTC'fl  BENCH, 

1835.  taken..   On  tkH  ground^  the-plaiiiciflf  i^  io  mj  Dpinnii^  ab* 

Dob  titfed  to  have  ibe  vardict  entered  for  bioK     His  iMSorhaa  ■ 

d'  right  to  be  pUced  in  tbe  same  situation  tfayt  she  waa  picv»- 

„^  ou«l;  iii>  before  0be  caa  be  required  to  eatsr  ioto.tiia qoetr 

Baytrup.  tion  of  title. 

Patteson^  J.— I  bave  no  doublai  aU  about  tbe  caKi 
of  a  landlord  and  tenant.     Tbat  is  deuidedbj  tbe  caaea  of 
Doe  V.  Smyth€ia)  and  Doe  v.  Mili$m  A  tenaotbaving  beea 
let  into  possession  of  kind,  cannot  set  up  a  title  ^gainat  tbe 
person  who  let  him  into  possession,  when  the  time  is  exr 
pired  at  wbiqh  be  ought  to  give  it  up.    He  must  give  op 
the  possession  to  the  person  from  wt^om  be  received  it4 
I'hen  if  he  b^s  any  right  to  the  possession  aliumii,  be  mwj 
bring  his  ejectment.     In  this  case  the  defendant  certaiolj 
claips  a  right  to  the  property,  and  may  have  the  dgbt.for 
any  thing  we  know.     If  she  had  the  right,  she  should  have 
taken  one  of  two  courses.     She  should  either  bave  brought 
ejectment,  or  have  made  an  entry  on  Mrs«  Johnson  and  disr 
seised  (6)  her.     She  takes  neither  of  these  courses,     ^hq 
fraudulently  gets  permission  from  the  lessor  of  tbe  plaintiff 
to  be  allowed  to  enter   upon  those  premises,  and  then 
having  got  in  under  that  permission,  she  turns  round  and 
claims  a  right  to  the  possession.     It  cannot  be  contended 
that  the  same  rule  which  applies   between  landlord   and 
tenant  ought  not  to  apply  to  any  person  who  comes  in  by 
the  permission  of  the  party  actually  in  possession ;  and  on 
that  ground  alone  this  case  must  be  decided.    Any  other 
grounds  would  not  suffice  to  make  this  rule  absolute,  to 
enter  a  verdict  for  the  plaintiff,  but  the  rule  would  be  for 
a  new  trial. 

Coleridge,  J. — On  the  state  of  the  facts  presented  to 
the  Court  now,  it  is  not  open  to  the  parties  to  discuss  the 

(a)  4  Maale  &  Selw,  $47.  seised^  is  not  her*  <wed  ia  us  lecb- 

(6)  i.  e,  put  aD  end  to  the  ac-  nical  sense,  as  denoting  a  amn^ 

tual  seisin  of  Mrs.  Johruon  by  such  ful  entij  upon  and  ouster  from  the 

lawful  entry.     The   word  "  dis-  freehold. 
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qaestion  of  title.     We  shall  best  promote  the  ends  of  jus-         1835. 
tice  by  obliging  the  parties  to  discuss  the  question  of  title 
in  a  fair  and  regular  way.    It  cannot  be  disputed  for  a 
rooment  that  if  the  parties  stood  in  the  relation  of  landlord 
and  tenant,  the  defendant  could  not,  under  the  circum- 
stances, dispute  the  title  of  the  plaintiff.     It  has  been  said 
that  there  is  a  distinction  between  the  case  of  landlord  and 
tenant  and  that  of  licensor  and  licensee.     I  do  not  see  on 
what  principle  there  is  any  distinction.     What  does  the 
person,  who  asks  permission  to  enter,  admit  by  the  re- 
quest ?     He  admits  that  what  he  requests  may  be  refused; 
—that  it  is  in  the  power  of  the  person  in  possession  at  the 
time,  to  stand  on  the  possession,  and  give  or  refuse  permis- 
sion for  him  to  enter.     He  concedes  that  there  is  some 
title  in  the  person  from  whom  he  seeks  for  the  possession. 
Let  us  try  if  there  is  any  distinction,  ni  another  way.     Sup- 
pose a  possession  is  gained  under  that  license,  and  that  it 
is  continued  undisturbed  for  a  considerable  length  of  time, 
and  the  licensor  brings  an  action  for  the  use  and  occupa- 
tion,— would  it  lie  in  the  mouth  of  the  licensee  to  dispute 
the  title  of  the  licensor,  in  that  form  of  action  ?     He  would 
not  be  able  to  do  it  any  more  than  the  tenant  in  the  ordi- 
nary case  of  landlord  and  tenant.     The  law  would  irresis- 
tibly imply  a  tenancy  between  the  parties.     If  there  is  no 
distinction  in  law  between  the  case  of  landlord  and  tenant 
and  that  of  licensor  and  licensee,— do  the  circumstances  here 
present  a  case  in  which  the  parties  stand  in  the  relation  of 
licensor  and  licensee  f    The  only  conclusion  that  can  be 
come  to  upon  the  facts,  is,  that  the  defendant  entered  under 
a  licence.    The  lessor  of  the  plaintiff  is  quietly  in  posses- 
sion by  her  agent:  The  defendant  borrows  the  keys,  and 
having  put  herself  in  possession,  claims  title.    If  she  meant 
to  contend  for  the  right,  she  ought  to  have  taken  possession 
in  an  open  way.    A  party,  instead  of  bringing  an  action  of 
ejectment,  may  make  an  entry,  and  disseise  (a)  the  other 

(a)   TiVfe  fiipra,  840. 
VOL.  IT.  3  1 
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1835.  P«^rty,  ^^^  then  stand  on  the  right.  If  a  party  chooses  to 
have  recourse  to  this  way  of  obtainiBg  possessioo,  he  is 
bound,  before  disputing  the  title,  to  put  the  other  partj  in 
the  same  position  in  which  he  was  before  the  fraud  was 
practised.  On  this  ground,  I  think  that  the  rule  for  enter- 
ing the  verdict  for  the  plaintiff  should  be  made  absolute. 

Rule  absolute. 


Chitty  v.  Dendy  (in  Error). 

To  debt  in  an  THE  plaintiff  below  {Dendy)  declared  against  the  dc 
not  of  record)   fendant  below  {Chitty),  in  the  county  court  of  Sussex,  in 

the  defendant   jebt  on  simple  contract*.     The  defendant  below  pleaded, 
pleaded  the        .  ,    j  .  •  .  ,     •  ,  . 

general  issue,    urst,  ml  debet,  with  a  conclusion  to  the  country;  and, 

rIeave'oT  s^^^^^'y*  "  ^^^  »  further  plea  in   that  behalf,  by  leave  of 

the  Court,  a  the  Court^  for  that  purpose  first  had  and  obtained,  accord- 

?^Held*^that  ^"8  ^^  *^®  ^^^^  ^^  ^^^  Statute  in  such  case  made  and  pro- 

the  latter  plea  vided,"  a  plea  of  set-off.     The  plaintiff  below  joined  issue 

age,  and  need  ^P^"  ^^^  P^^^  ^^  "^^  debet,  but  took  no  notice  of  the  plea 

not  be  noticed  ^f  set-off.     The  venire  was   awarded  on  the  issue  ioined 
either  by  the  .  ..        .  *. 

plaintiflTor  the  only,  and  upon  that  issue  the  jury  found  for  the  plaintiff 

^^Aiid  there-    l^®'^^'  ^^^  ^^^  judgment  accordingly.     The  record  haviog 
fore  where,  in  been  brought  up  by  virtue  of  a  writ  of  false  judgment, 

pllabtrffjdn'ed  *«  case  was  argued  in  last  term. 

issue  upon  the 

h^d  a  v*Alta       Blackburne,  for  the  (now)  plaintiff.     It  appears  by  the 

and  judgment  record  that  the  plaintiff  (below)  did  not  in  any  manner 

Court  "upon  a  "^^'^^  ^^^  P^^^  ^^  set-off,  and  that  no  judgment  was  given 

writ  of  false     upon  that  plea.     He  should  either  have  demurred  speckHj 

affiled  the      ^^  ^^^  P^^^>  ^r  ii&ve  replied  td  iu    Assuming  that  the 

judgment. 

A  Court  of  Error  will  take  judicial  notice  that  a  county  court  cannot  give  leave  to 
plead  double. 

The  rule  that  duplicity  in  pleading  must  be  taken  advantage  of  by  special  demurrer, 
does  not  apply  to  the  case  ot  two  distinct  pleas,  pleaded  without  leave. 

The  statute  of  32  H.  8,  c.  SO,  providing  that  a  discontinuance  shall  be  cored  by  ver- 
dicty  applies  only  to  Courts  of  record. 
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eountj  court  cannot  give  leave  to  plead  two  pleas  to  the  1835. 
whole  or  to  the  same  part  of  a  declaration,  (the  statute  of 
Atmtid)  not  extending  to  inferior  courts  not  of  record,) 
the  defect  can  be  taken  advantage  of  by  way  of  special 
demurrer  only.  In  Com.  Dig,  tit.  Pleader,  (E.  2,)  it  is  laid 
down  that  **  a  doMe  plea  is  aided  upon  general  demurrer, 
and  therefore  there  must  be  a  special  demurrer  to  it."  The 
question  here  is,  not  whether  the  two  pleas  were  pleadable 
in  the  Court  below,  but  whether,  having  been  pleaded,  the 
plaintiff  (below)  had  a  right  to  select  one  and  treat  the  other 
as  a  nullity.  It  is  submitted  that  he  had  no  such  right 
Upon  this  record  it  appears  that  an  issue  was  tendered, 
upon  which  nothing  whatever  was  subsequently  done. 

Chilten,  cootrd.  Both  the  plaintiff  (below)  and  the 
Court  were  warranted  in  treating  the  plea  as  a  nullity. 
This  case  is  quite  distinguishable  from  the  old  case  of 
pkading  tme  double  plea,  in  which  it  may  be  admitted  to 
be  the  proper  course  to  demur  specially.  Here  are  two 
distinct  pleas,  of  which  the  second  purports  to  be  pleaded 
by  leave  of  the  Court.  The  Court  had  no  authority  to  give 
such  leave,  as  the  statute  of  Anne  does  not  extend  to  any 
hut  Conrts  of  record ;  and  tlierefore  it  cannot  be  said  to  be 
error  to  treat  such  plea  as  an  absolute  nullity.  In  an  action 
in  this  Court,  if  two  pleas  had  been  pleaded  withoui  leave, 
the  plaintiff  might  have  treated  both  as  a  nullity,  and  have 
signed  judgment.  [Liiiledale,  J.  I  think  you  mistake  the 
pflietk:e«  I  apprehend  that  the  plaintiff  could  not  of  him- 
ielf  ireai  as  a  nullity  two  pleas  pleaded  withovt  leave. 
Atv  yoo  prepared  with  any  case  occorring  before  the  new 
rules,  in  which  that  has  been  so  held.  That  is  the  caae 
now  mNier  the  new  rule  (i).]  That  appears  to  have  been 
the  practice  in  the  Court  of  King's  Bench,  though  in  the 
Common  Pleas  it  was  otherwise.  The  plaintiff  (below) 
was  at  all  events  warranted  in  passing  over  one  of  the  pleas 
as  a  nullity. 

(a)  4  flt  5Anv.  c.  16.  (i)  H.  9  WiU,  4,  Reg.  34. 

3  l2 
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1835.  Blackbume,  in  reply.      The  making  of  the  new  rule 

^^T"^^^      which  has  been  referred  to,  is  a  strong  circumstance  to 
9.  shew  that  the  practice  had  not  been  to  treat  a  second  plea, 

Demdt.  pleaded  without  leave,  as  a  nullity.  But  assuming  that  the 
plaintiff  (below)  might  at  one  time  have  signed  judgment, 
be  has,  by  going  down  to  trial,  lost  this  advantage.  The  pro- 
per course  however  was  to  demur  specially,  as  appears  from 
the  passage  in  Com*  Dig.  The  rule  must  be  the  same 
whether  the  duplicity  in  pleading  be  by  two  distinct  pleas, 
,  where  two  pleas  are  not  allowable,  or  by  one  double  plea, 

as  the  effect  is  in  the  two  cases  precisely  the  same.  [Lil' 
iledale,  J.  Was  there  not  a  discontinuance  of  the  action  bj 
the  plaintiff?  In  Com.  Dig.  P leading,  tit.  Discontinuance, 
it  is  said,  '^  If  a  plea  or  replication  does  not  answer  the 
whole  matter  of  the  bar  or  declaration,  it  will  be  a  discon- 
tinuance for  the  whole.'*  It  is  also  stated,  that  bystat* 
32  Hen.  8,  c.  30,  a  discontinuance  is  aided  by  verdict;  but 
upon  looking  at  the  statute,  it  appears  that  this  aiding  by 
the  verdict  applies  only  to  discontinuances  of  actions  in 
Courts  of  record.] 

Cur.  adv.  vuU. 

In  this  term  the  judgment  of  the  Court  was  delivered 
by  Lord  Denman,  C.  J.,  as  follows: — It  is  a  rule  io 
pleading  that  a  plea  must  not  be  double;  but  then  ibe 
plaintiff  must  demur  to  the  plea,  if  he  means  to  object  to 
it  on  the  ground  of  duplicity.  If,  however^  he  does  not 
demur,  he  ought  to  reply  to  the  whole  plea,  .and  cannot 
leave  one  part  unanswered,  because  it  is  uncerttiia  what 
part  of  the  plea  tbe  defendant  means  to  rely  itpoii»  And  it 
is  also  a  rule  in  pleading,  that  if  the  plaintiff  does  not  an- 
swer the  whole  of  the  plea,  it  amounts  to  a  discontinuance 
of  the  action  on  bis  part;  but  then  if  the  action  is  discon- 
tiniied,  such  discontinuance. is  cured  by  verdict^  under  the 
provisions  of  32  Hen.  8,  c.  30.  That  sUtute,  however, 
only  extends  to  courts  of  record,  and  therefore  the  county 
court  is  not  affected  by  it;  and  consequently  a  disconti- 
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nuance  in  the  present  case  would  not  be  cured  by  ver-        1835. 
diet. 

The  rule  which  requires  the  plaintiff  to  demur  to  the 
plea,  if  it  be  doublei  appears  to  apply  only  to  cases  where 
it  is  pleaded  as  one  plea.  In  this  case^  the  general  issue 
and  set-off  are  not  pleaded  as  one  f\e2L{a),  but  they  arei. 
distinctly  pleaded  as  two  pleas,  and  the  second  plea  is 
stated  to  be  pleaded  by  leave  of  the  Court,  according  to 
the  form  of  the  statute.  But  the  county  court,  not  being  a 
Court  of  record^  has  no  authority,  in  point  of  law,  to  give 
leave  to  plead  several  pleas,  the  statute  4  &  5  Ann.  c.  1 6, 
being  confined  to  Courts  of  record.  The  plaintiff  below 
therefore  was  not  bound  to  take  any  notice  of  such  a  plea ; 
and  it  cannot  be  said  that  it  was  not  known  which  plea  the 
defendant  meant  to  rely  upon;  for  the  defendant  pleaded 
the  general  issue,  and  thereby  took  an  issue  to  the  country. 
The  plaintiff  therefore  had  a  right  to  consider  that  as  a 
complete  plea,  upon  which  he  might  join  issue. 

A  Court  of  Error  will  take  judicial  notice  that  the  county 
court  has  no  authority  to  give  leave  to  plead  double ;  and 
where  a  complete  plea  bad  been  before  pleaded,  they  will 
consider  the  second  plea  as  mere  surplusage.  We  are 
therefore  of  opinion  that  there  is  no  error  or  false  judgment 
in  the  Court  below,  and  that  the  judgment  of  that  Court 
must  be  affirmed. 

Judgment  affirmed. 


(a)  It  appears  to  follow,  from  point  of  form,  one  plea,  the  action 

what  is  here  laid  down,  that  if  the  would,  notwithstanding  the  ver- 

double  deftrhce  in  this  ctfse  hnd  diet,  have  been  held  to  have  been 

been  trobodied  in  that  wliiob  par-  discondnoed,  and  the  judgmeot 

ported  to  be,  asid  which  was  in  virould  have  been  reversed. 
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Beare  v.  Pinkus. 

Where  a  ASSUMPSIT.  The  declaratioQ  stated,  that  id  (nnsUer- 
vers^a  sairn^^  atioD  that  the  plaintiff  would  construct  a  certain  pneumatic 
less  than  the  engine,  and  otiier  machinery,  for  reasonable  reward,  the 
which  he  ar-  defendant  promised  to  accept  the  same  engine  kc  on  deli- 
rested  and  y^ry, — that  the  plaintiff  did  construct  such  engine  &b.  for 
held  the  de-  ,  V,  ^  ^  ,  -  -j  .  f 
fendant  to  the  defendant,  upon  the  terms  aforesaid, — that  the  saaie  «u 

a*"'are^d!at  *'ca«^na*^'y  "^^^^^  126/.,— that  the  defendant  w««  requested 
his  only  proba-  to  accept  and  fetch  away  the  engine  &c»  and  to  pay  the 
altio^wls''^  126/.,— that  he  paid  40/.  on  account,  but  refused  to  accept 
not  bailable,  and  fetch  away  the  said  engine  8cc.,  or  to  pay  the  residue  of 
liquidated        ^®  126/., — and  that  there  is  now  due  to  the  plaintiff  86/. 

damages,)  the  Xhe  declaration  also  contained  indebitatus  cpunts  for  woii 

defendant  is 

entitled  tu        9ud  labour  &c«,  done,  performed,  and  bestowed,  and  mate- 
^%w  3        '^^''  provided  for,  and  used  and  applied  in  and  about,  tke 
C.46,  s.  3.        making  a  pneumatic  engine  and  other  machinery;  and  for 
goods  sold,  for  money  paid,  and  on  an  account  stated. 
Pleas :  to  the  first  count,  non  assumpsit* 
As  to  so  much  of  the  declaration  as  alleges  the  defendant 
to  have  been  indebted  to  the  plaintiff  for  work  and  labour 
8cc»  so  far  as  the  same  relates  to  the  pneumatic  engine,  a 
special  agreement  to  make  the  engine  for  45/.,  or  there* 
abouts,  and  to  deliver  it  upon  payment  of  that  sum,  and 
a  tender  by  the  defendant  to  the  plaintiff  of  the  residue  of 
such  price,  to  wit,  the  further  sum  of  10/.,  the  same  then 
being  a  sufficient  sum  in  that  behalf;  and  a  request  there- 
upon to  deliver  such  engine,  which  was  refused. 

As  to  so  much  of  the  declaration  as  alleges  the  defend- 
ant to  have  been  indebted  to  the  plaintiff  for  work  and 
labour  8cc.,  as  far  as  the  same  relates  to  the  said  other 
machinery,  a  promise  to  make  such  machinery  for  so  much 
money  as  the  plaintiff  should  reasonably  deserve  in  that 
behalf,  and  a  tender  by  the  defendant  of  16/.  IQs.,  being  as 
much  as  the  plaintiff  reasonably  deserved  to  have. 
As  to  the  residue  of  the  declaration,  non  assumpsit 
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The  replication  traversed  the  special  agreemeot  in  the        1835. 

second  plea,  and  the  sufficiency  of  the  tender  of  l6/.  10*#      ^-^n*^^ 
II       1-1      1  •  1    «  Bbabb 

alleged  in  the  third  plea.  v. 

At  ike  trial  before  Faiteson,  J.,  at  the  sittings  for  Mid-  P»kvs. 
dleaexy  in  last  Hilary  term,  it  appeared  that  the  plaintiff 
daimed  88/,  149.  gd,  for  making  the  pneumatic  eaginei  and 
51.  bs.  for  drawings  and  calculations^  and  39L  6s«  6d.  for 
other  machinery*  Credit  was  given  by  hip  for  40/.  The 
defendant,  in  support  of  the  second  plea,  proved  repre*- 
sentations  by  the  plainti£F  that  the  engine  would  not  cost 
more  than  45/.  or  thereabouts, — and  the  plaintiff  proved  that 
b(Q  had  himself  expended  a  much  larger  sum  in  wages  and 
materials,  and  that  a  part  of  the  expense  had  been  incurred 
owing  to  the  defendant's  having  suggested  certain  altera* 
tions  in  the  course  of  the  construction  of  the  engine.  The 
defendant  also  called  witnesses,  who  stated  that  the  engine 
ought  be  had  for  45/.,  and  that  the  alleged  alterations  might 
be  made  for  10/.;  and  as  to  the  other  machinery,  evidence 
of  the  value  was  given.  The  learned  judge  directed  the 
jury  to  consider  whether  the  plaintiff  bad  contracted  to 
make  the  engine  for  a  specific  sum,  and  told  them  that  if 
they  thought  the  special  contract  not  proved,  they  must 
find  for  the  plaintiff  in  respect  of  the  engine,  but  that^  in 
ascertaining  the  amount  of  damages,  they  should  deduct 
the  40/.  paid  on  account,  and  also  the  present  vd«e  of  the 
engine^  His  lordship  directed  them  also  to  considerj  whe- 
thet  the  l6/.  JOs.  tendered  by  the  defendant  for  the  other 
machinery,  was  sufficient. 

The  jury  negatived  the  special  contract  with  respect  to 
the  pneumatic  engine,  and  gave  a  verdict  for  the  plaintiff, 
damages  15/.  With  regard  to  the  other  machinery,  they 
found  that  the  sum  of  l6/.  lOs.,  mentioned  in  the  third 
plea,  was  a  sufficient  sum.  A  verdict  was  entered,  by  the 
direction  of  the  judge,  for  the  plaintiff,  upon  the  first  and 
second  issues,  with  15/.  damages,  and  for  the  defendant 
upon  the  third  and  fourth  issues. 

Upon  affidavit*  stating  these  facts,  and  also  that  the 
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ddbndAAt  had  been  Arretted  and  held  to  bail  for  86/.| 
ufion  an  afiklairit  of  debt  for  goods  sold  and  dcKvered, 
FoUeUr  S*  Gt.f  ni  the  saate  term,  obtained  a  rule  to  shew 
cause  ¥rby  the  defendant  should  not  be  allowed  his  costs, 
puf suimt  to  43  Geo.  S,  c.  46,  s«  9. 

The  plaintiff,  in  his  aflSdavit  in  answer,  stated  that  Ae 
wages»  value  of  materials,  and  wear  of  cooh,  amounted  to 
about  96/«,  and  that  at  the  time  of  iiie  arrest  be  believed 
thai  be  Itad  reasonable  ground  to  arrest  for  the  sum  of  86i. 


Sir  i^.  Pollock  Md  T.  Peahe  shewed  cause.  It  is  in* 
€uni|)eni'  on  ihe  defendant  to  make  out  to  the  satisfadioa 
ef  the  Coot t>  that  the  plaintiff  had  no  reasonable  or  pro- 
bahk  can$t  to  arreat  /or  86/.,  and  it  is  not  sufficient  to 
shew  4ba|  a  ver^t  is  found  for  a  smaller  sum.  Here,  the 
arjrest  was  for  86/.;  and  if  from  this  sum  there  be  deducted 
the  l^..iOa.  tendered,  and  the  Id/,  awarded,  tbere  remain 
a  hiklanoe  «f  64/.  10s.,  which  it  is  not  extravagsnt  to  esti- 
mate as  the  value  of  the  engine  remaining  in  the  plaintiff'i 
hands.  The  jury  found  that  no  contract  to  make  the  eo« 
giue  for  a  specific  sum  was  entered  into ;  and  it  appears 
that  the  plaintiff  actually  expended  such  a  proportion  of 
thetlS6A^  as  Jeft  no  more  than  a  reasonable  sum  lor  profit 
[^RatUnon^  J.  The  verdict  went  upon  a  count  for  tfnfffiri* 
Hated  damages,  upon  which  the  plaintiff  had  no  rigkc  to 
arrest  al  all.]  The  .defendant's  remedy  in  that  case  must  be 
an  action  for  a  malicious  arrest.  Tbe  act  of  parliament  i^  not 
intended  to  apply  to  cases  where-  there  is  no  authority  to 
arreat  ai  all,  but  only. to  ^cases  where  tbe  ground  of  com- 
plaint is  that  the  phintiff  has  arrested  for  an  excessivt 
amount.  [Patteson,  J,  If  «  plaintiff  chooses  to  arrest  a 
defendant,  he  ought  to  declare  accordingly.  The  second 
count,  which  ^  is  for  work  and  labour,  ought  not  to  bate 
been  there*  Liitledak,  J.  Suppose  a  man  had  a  distmct 
cause  of  action  for  iOO/.»  for  work  and  labour,  and  abo  a 
bill  for  100/.,  and  having  doubts  as  to  the  first  claim,  arresU 
upon  the  bill  of  exchange  only;  and  that  at  the  trial  he 
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fails  OD  the  bill  of  exchange  asd  reoofwts  the  iOOL  ibr 
work  aod  labour,  what  then  would  be  tbe  effeet  of  the 
statute  i]  It  is  submitted  that  it  is  sufficieift  that  the 
plaintiff  had  reasonable  and  probable  cause  to  arrest  for 
the  amount,  and  that  it  is  not  necessary  that  he  should 
have  arrested  upon  the  same  cause  of  action  for  which  he 
recovered.  The  fact  of  a  plaintiff's  having,  through  mis^ 
take  as  to  the  legal  nature  of  his  cause  of  aolioo,  arrested 
on  a  wrong  ground,  though  for  a  right  amount,  does  not 
make  the  arrest  to  be  without  reasonable  or  probable  came. 
If  there  is  no  ground  of  arrest  at  all,  the  defendant  may 
apply  to  a  judge  to  be  discharged,  or  he  may  bring  bis 
action^  This  defendant  did  apply  to  be  discharged,  and 
the  judge  refused  the  application.  The  Court  will  look  to 
see  what  was  the  boni  fide  impression  upon  the  plaintiffV 
mind.  This  case  is  not  like  that  of  Nicholas  v.  Hayter(a), 
ID  which  the  plaintiff  kneto,  that  owing  to  the  death  of  on€i 
witness  and  the  absence  of  another,  he  had  no  means  of 
substantiating  his  claim. 

'   Sir  W,  FoUett,  contrik,  was  stopped  by  the  Court. 

Lord  Dbnman,  C.  J. — ^This  rule  has  been  obtained  in 
«  case  in  which  the  plaintiff  has  not  recovered  the  amount 
of  tbe  sum  for  which  he  arrested  and  held  the  defendant  to 
bail;  and  therefore  the  defendant  is  entitled  to  Costs  under 
4fi  Geo.  S,  c.  46,  s.  3,  unless  we  see  that  he  had  reasonable 
or  probable  canse  to  hold  to  bail  for  that  amount/  S6  faf 
are* we  from  seeing  that  such  was  the  case,  that  We  think 
that  be  had  no  cause  to  arrest  tbe  defendant  at  all,  iis  the 
action  was  for  unliquidated  damages. 

Pattbson,  J.-^It  certainly  lies  on  the  defendant  to  shew 
that  the  reasonable  and  probable  cause  of  arrest^  for  the 
amount  for  which  he  was  held  to  bail,  was  wanting.    We 

(a)  A  report  of  this  case,  which  was  decided  in  last  Michaelmas  term, 
will  be  found  JNX/,  883. 


8^0 


18M. 
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oilist  l0ok  al  both  t)ie  affidavits  and  the  evidence  at  tke 
trifU.  Here,  it  is  perfectly  clear  that  this  plaintiff  kad  do 
reasonable  or  probable  cause  to  arrest  for  86/.  Althoagb 
tbere  was  no  specific  coniruct  tp  piake  the  engine  for  46/., 
yet  it  was  clearly  shewn  upon  the  evidence,  that  the  pbun- 
tiff  npnsefUed  to  the  defendant  that  the  cost  would  not 
exceed  4^A  or  thereabouts*  After  this*  even  though  the 
engine  had  actually  cost  the  plaintiff  the  whole  money 
charged,  he  having  received  40L  on  accpunt,  and  bavittg  the 
engine  in  his  hand,  it  is  impossible  to  say  that  he  had  rea^ 
sonable  or  probable  cause  to  arrest  for  86/. 


CojusaiOGE,  J«-*-I  entirely  concur.  The  aflUavit  of 
debt  was  for  86/.,  for  goods  sold  and  delivered.  At  the 
trial  the  plaintiff  does  not  recover  on  this  ground,  but  on 
a  count  for  damages,  for  not  taking  the  engine.  It  seemed 
to  be  considered  in  one  part  of  the  argument  for  the  plain- 
tiff, that  the  defendant  was  bound  to  shew  malice  ,*  but  thu 
has  been  decided,  upon  the  words  of  the  statute,  to  be 
unnecessary  (a)* 

Rule  absolute. 

(a)  Donlan  v.  Breii^  5  Mann.  &  Ryl.  ^9,  and  10  Bam.  &  Cressw.  117. 


Rex  v.  Younghusband. 

Upon  amotion  SiR  fV.  FOLLETT  moved  for  a  criminal  information 
information  against  Captain  Younghusband,  for  challenging  a  person  of 
^^r^  ^  ^^^   ^^^  name  of  Jenkym.    It  appeared  upon  the  affidavit  of 

fi.,  an  affida-    Jeithfns  that  there  were  certain  unsettled  accounts  between 

vi^  stating 

that  in  a  correspondence  between  them  A.  had  intimated  an  intention,  after  the  settle- 
ment of  accounts  between  himself  and  B»j,  to  require  an  apQlQ|y  for  offensive  Mpfe»- 

sions  contained  in  a  letter  received  by  him  from  B.,  or  "such  satisfaction  as  is  usual  on 

,»       -    -  -     - 


such  occasions  between  eentlemen  r  end  that  afterwards  C.|  a  relatton  of  A^ 
with  a  letter  of  B.  in  his  nand, — settled  the  account  by  paying  a  balance  due  from  J[> 
to  B^ — and,  after  saying  thht  he  had  come  in  consequence  of  the  letter  in  his  hand, 
delivered  a  hostile  message  as  from  A.z — was  held  insufficient  to  connect  A.  with  the 
challense;  and  therefore  die  Court  refused  the  rule. 
But  uie  Court  granted  a  rule  nin  against  C. 
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Jeg^yns  and  Younghutband,  wfaicb  h^  beea  tim  sulyectof 
a  correspondence  between  them.  In  one  letter  from  Youngs 
husband  to  Jenkyns,  the  former  acknowledged  the  receipt 
of  a  letter  fironi  Jenkyns^  and  in  alluiion  td  part  of  that 
letter  wrote  to  this  effect : — "  I  do  not  intend  f urtlier  to 
allude  to  tke  offensive  expressions  contained  in  your  letter, 
until  after  the  settlement  of  our  accounts ;  but  I  beg  to  say 
that  I  never  intentionally  insulted  another,  nor  ever  received 
an  insult  without  requiring  an  apology,  or  that  satisfaction 
which  is  usual  on  such  occasions  between  gentlemen."  Jen- 
kyns  in  reply  stated*  that  bis  rule  also  was  never  intention* 
ally  to  insult  another,  that  he  did  not  mean  to  insult  bim 
{Yoymghusband),9ifkd  hoped  that  he  (Xuunghusband)  would 
not  insult  him.  Almost  immediately  afterwards^  Captain 
Thowws  YounghusbandtSL  nepbev  of  Captain  Younghusband, 
called  on  Jenkyns, — settled  the  account  between  Captain 
Younghusband  and  Jenkyns  by  paying  the  balance  due  to 
JeMilj^ns,-*and  then,  having  in  his  hand  a  letter  of  Ji^nAym's, 
which  Jenkyns  supposed  to  be  the  letter  alluded  to  as  con- 
taining the  offensive  expressions,  said  that  he  came  on  tbn 
part  of  Captain  Younghusbafid  in  consequence  of  the  receipt 
of  that  letter.  He  also,  in  answer  to  an  inquiry  whether 
he  had  seen  the  correspondence  between  Captain  Young' 
husband  and  Jenkyns,  said  that  he  had.  Jenkyns  then  said 
that  he  had  quite  made  up  his  mind  how  to  proceed  if  any 
hostile  message  were  delivered.  Captain  Thomas  Young' 
husband  then  wrote  on  a  paper  words  purporting  to  be 
a  hostile  message  from  Captain  Younghusband.  There 
was  nothing  beyond  the  facts  stated,  to  connect  the  message 
with  Captain  Younghusband. 


861 

1836. 
The&iiro 

V, 
YOUNO- 

HUSBAND. 


Lord  Dbnman,  C.  J.— We  thinly  that  the  evidence  falls 
short  of  what  we  ought  to  require  before  we  grant  a  rule 
for  a  criminal  information. 

Rule  refused. 


Sir  W.  Follett  then  applied  for  i^  rule  against  Captain 


\ 
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1895.        Tkamas  Yomgku9bamlM\bo  par^  who  bpovght  dieinei- 
sage. 


The  Kjv« 

V. 
YOUNO- 

B»»*i.D.     that  rule. 


YouNO-  Lord  Dbnman,  C.  J. — We  think  that  jon  mi;  hive 

Rale  oisiaccprdrnglj. 


PowELER  t).  Lock. 

whliJsL  J^^^f  ^^  ^^^^  «>f  •  •'»«nff»  obtained  a  rule  caUing 
riff  obtains  a     upoii  the  pMntiff  and  one  Hannah  Buritm,  to  appear  and 

SeiSdc?""  «'*^  ^'**^^''  ^•>«*»  ^  ^«  8^^»  ^'»»«'»  ^^  •^«»  «^"^  " 
Act,  calling      the  goods  of  the  defendant,  by  the  sheriff  under  a  €•  ^ 

cuUon  credU    issued  by  the  plaintiff,  and  which  had   bera  cbumed  b; 

lor  and  a  third  Hi^mah  BuHon. 
party  who 
claims  goods 

£ff  Jndi\  Tomlinson  appeared  for  the  phintiff,  and  objected  thai 
fi.  fa.,  to  ap-  there  was  no  affidavU  by  the  claimant  to  shew  a  probable 
the  Miure^?  ground  of  claim,  and  that,  therefore,  the  Court  couM  not 
their  claims;    grant  an  issue^  or  entertain  the  claim. 

such  third 
party  must  ap- 

Erandstate,  Rogers,  for  the  claimant  It  appears  by  the  sheriiTi 
nature  of  ^^^^  ^^^^  Hannah  Burton  has  made  a  claim,  and  diis  is 
his  claim.  sufficient  within  the  sUtute  (I  &  2  FF,  4,  c.  58,  %,6;)  taaih 
thorize  and  require  the  Court  to  direct  an  issue*  If  the 
nature  of  the  claim  had  been  stated  now,  upon  affidavit,  tbe 
Court  could  not  try  the  merits  of  it  upon  those  affidavits. 
Bramidge  v.  Adshead{a).  The  language  of  the  sixth  sec* 
tion  of  the  Interpleader  Act  is,  that  *'  it  shall  be  lawful  for 
the  Courti  upon  application  by  the  sheriff,  or  other  oflker, 
to  call  before  them,  by  rule  of  Courts  as  well  the  partj 
issuing  such  process,  as  the  party  making  such  claiai,  aod 
thereupon  to  exercise  for  the  adjustment  of  such  claims, 
(that  is,  the  claims  made.tq  the  .sheriff,)  and  the  relief  sod 
protection  of  such  sheriff  or  other  officer,  all  or  any  of  the 

(«)  9  Dowl.  F.  C;  59. 
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powers  and  authorities  hereinbefore  contained,  and  make  i885. 
such  rule  and  decisions  as  shall  appear  to  be  just,  according  ^"^^^^^ 
to  the  circumstances  of  the  case."    The  claim  referred  to  9. 

throughout  this  enactment  iS|  the  claim  presented  to  the  ^^'' 
sheriff.  [Uttledak,  J.  What  are  the  '^  powers  and  au- 
thorities'* referred  to  in  that  section?]  They  are  those 
which  are  contained  in  the  first  section.  [Littkdak,  J. 
Then  the  party  must  appear  and  state  the  nature  of  his 
claim.  Surely  the  party  must  do  that  upon  affidavit.  The 
Court  ought  to  be  informed  by  affidavit  of  the  nature  of  the 
claim,  and  not  be  asked  to  take  the  mere  verbal  statement 
of  counsel.  Coleridge,  J.  You  appear  for  Hannah  Bur- 
Ion,  who  is  called  upon  to  appear  and  state  the  nature  of 
her  claim.  The  third  section  says  that  you  shall  be  barred 
unless  you  do  so.]  The  words  of  the  third  section  are, 
that,  "  if  such  third  party  shall  not  appear  upon  such  rule, 
to  maintain  or  relinquish  his  claim,  being  duly  served  there- 
withy**  he  shall  be  barred.  The  claimant  in  this  case  does, 
by  her  counsel,  appear  upon  the  rule  to  maintain  her 
claim. 

If  the  Court  are  of  opinion  that  the  claimant  must  state 
the  nature  of  her  claim  by  affidavit,  it  is  prayed  that  she 
may  he  allowed  to  do  so  before  a  judge  at  chambers  {a). 

Lord  Den  MAX,  C*  J. — There  appears  to  have  been  a 
misconception  of  the  act.  We  think  that  you  may  have 
time  to  appear  by  affidavit: — Cause  to  be  shown  at  cham- 
bers in  a  week. 

Rule  accordingly, 
(a)  This  case  was  heard  on  the  last  day  but  one  of  the  term. 
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1835. 

^"^"v^^  DoNLAW  V.  Brett  (a). 

After  decla-  BY  an  order  of  Lord  Tenterden^  C.  J.,  made  upon  consent 

before  plea  a  ^^^  May,  18M2f  and  M^bich  was  subsequently  made  a  rule  of 

cause  and  all  Court,  this  cause,  and  all  matters  in  difference  between  tlie 

difference  be«  parties,  were  referred  to  the  arbitration  of  a  barrister;  and 

tween  the  par-  j|  ^^  ordered  tbat  the  costs  of  the  suit  should  abide  the 

tieSy  were,  by 

a  judge's  order,  event  of  the  award,  and  the  costs  of  the  reference  be  in  the 

^^SntTreL^"  «liscretion  of  the  arbitrator.    This  order  was  made  after  the 

to  arbitration,  declaration  had  been  delivered,  but  before  plea  pleaded. 

Sitd^h^^ent  On  the  29th  of  December,  1832,  the  arbitrator  made  fab 

of  the  suit.       award  in  the  following  terms:  **I  do  award»  order,  and 

awarded  that    direct,  that  a  verdict  be  entered  for  the  plaintiff  with  5bL 

averdktthmdd  damages ;  and  1  further  award,  order,  and  direct,  that  io  ail 
be  entered  for  .       .--,  ,  •  »  *• 

the  plaintiff      the  matters  in  difference  between  the  parties  brought  before 

^  ^  Md  ™®'  there  is  not  any  sum  of  money  due  to  eitlier  of  the 
that  in  all  the   parties.     I  do  further  award,  order,  and  direct,  that  each 

difference  be-  P*''^y  8^*"  P*?  ^^^  ^^^  ^^'^  *"^  expenses  of  this  re- 
tween  the  ference,  anci  that  each  party  shall  pay  a  moiety  of  the  ex- 
^8  not  any      penses  of  this  award."     The  plaintiff  taxed  his  costs,  and 

sum  of  money   demanded  of  the  defendant  the  sum  of  551.  mentioned  in 

due  to  either  ^.         ^ .      # 

of  the  parties:  the  award,  and  also  26/.  Ss.  Oa.,  the  amount  of  the  taxed 

Held,  Aat  this  ^^^^  ^fhich  sums  the  defendant  neglected  to  pay. 

wasnotecjui*  or./ 

▼alent  to  an         In  Trinity  term,   1834,  Justice  obtained  a  rule  calling 

thTplaindff      ^P^"  ^^^  defendant  to  shew  cause  why  a  writ  of  attachment 

should  pay  the  gfaouM  not  issue  against  him  for  his  contempt  in  not  paying 

55/.;  and  the    the  said  sums  of  551.  and  26/.  3$.  6(/.;  against  which,  in  last 

Court  there-     Michaelmas  term, 
fore  refused 
an  attachment 

^^SiT^Ser  CAflWie// shewed  cause.  The  award  is  bad.  The  order 
of  the  55/.  or  of  reference  was  made  before  trial,  and  no  power  is  given 
to  tiie  arbitrator  by  the  order,  to  direct  a  verdict  to  be  en- 
tered ;  and  therefore  he  had  no  authority  to  award  as  be 
has  done.  In  Hutchinson  v.  Blackwell{b\  after  the  cause 
was  at  issue,  and  the  jury  process  issued,  and  the  venire 

(a)  This  case  was  decided  in  (6)  8  Bingh.  331 ;   1  Moore  & 

last  Michaelmas  term.  Scott,  513. 


of  tlie  costs. 


CASES  IK  THE  KIKG's  BENCH.  855 

returned  by  the  sheriff,  but  before  the  cause  had  been  1835. 
entered  for  trial,  the  cause  *'  and  the  subject-matter  thereof,  ''^^'^ 
and  the  issue  thereon,   and  the  costs   of  such   action,^  ^ 

were,  by  an  order,  made  upon  consent,  referred  to  the  Brett. 
determination  of  a  barrister.  The  arbitrator  ordered  a 
verdict  to  be  entered  for  the  plaintiff  for  a  certain  siim 
of  money;  and  the  Court  of  Common  Pleas  held  that 
the  arbitrator  had  no  authority  to  direct  a  verdict  to  be 
entered.  It; will  be  contended  by  the  plaintiff,  that  the 
direction  is  equivalent  to  an  award  by  the  arbitrator  that 
55L  is  due  from  the  defendant  to  the  plaintiff,  and  should 
be  paid  by  the  former  to  the  latter  ;  and  that  therefore  the 
plaintiff  is  entitled  to  that  sum,  and  to  the  costs  of  the  suit. 
Cartwright  v.  Blackworth  {a)  is  undoubtedly  an  authority 
for  the  argument  of  the  plaintiff.  But  the  precise  terms  of 
the  award  are  not  set  out  in  the  report  of  that  case,  and 
the  attention  of  Liltkdale,  J.,  who  alone  decided  that  case, 
was  not  directed  either  to  Hutchinson  v.  Blackwell  or  Jack" 
son  V.  Clarke  {h).  In  the  latter  case,  after  declaration,  and 
before  plea  pleaded,  all  matters  in  difference  in  the  stiit 
were  referred  to  arbitration :  The  arbitrator  awarded  that 
a  verdict  be  entered  for  the  plaintiff,  with  a  certain  sum  for 
damages ;  and  the  Court  of  Exchequer  held  that  the  arbi- 
trator had  exceeded  his  authority.  Jackson  v.  Clarke  is 
therefore  directly  opposed  to  Cartwright  v.  Blackworth. 
In  Edgell  v.  Dallimore  (c),  the  award  found  a  debt  to  be 
due,  but  contained  no  order  to  pay ;  and  the  Court  of 
Common  Pleas  refused  to  grant  an  attachment  for  non- 
payment of  the  debt.  It  may  be  contended  that  the  pkita- 
tiff  is  at  all  events  entitled  to  the  costs.  But  they  are  to 
abide  the  event  of  the  suit,  which  has  toot  been  deterttiined. 
The  direction  to  enter  a  verdict  cannot  amount  to  an  order 
to  pay  the  costs. 

Justice^  contrd.    Whatever  may  have  been  the  practice 

(a)  1  Dowl.  P.  C.  489.  (c)  11 B.  Moore,  541 ;  5.  C.  3 

{hy  M'Clel.  k  Y.  SOO.  Bhigfa.  634. 
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formerly^  the  Courts  will  now  endeavour,  if  possible,  to  give 
effect  to  awards  in  order  to  put  an  end  to  litigation ;  and  for 
this  purpose^  every  intendment  will  be  made  in  favour  of  the 
legality  of  an  award.  Of  this  Doe  d.  Williams  ▼.  KscAonf- 
son  (a)  is  an  illuatration.  It  was  expressly  said  by  Dallas, 
C.  J.  in  that  case^  that  the  Court  are  to  intend  every  thin; 
in  favour  of  an  award.  Although  the  arbitrator  in  this  case 
does  not  in  express  terms  award  that  55L  shall  be  paid  by 
the  defendant  to  the  plaintiff",  yet  he  awards  that  which  is 
equivalent  to  it,  and  which  is  in  effect  the  same,  when  he 
directs  that  a  verdict  shall  be  entered  for  the  plaintiff  for 
that  sum.  It  is  not  necessary  that  an  award  should  be  io 
predse  and  technical  terms;  but  it  is  sufficient  if  it  can  be 
seen  what  the  intention  of  the  arbitrator  was.  It  is  not  to 
be  supposed  that  when  the  arbitrator  directs  a  verdict  to  be 
entered  for  the  plaintiff  for  a  certain  sum,  that  he  does  not 
intend  that  the  defendant  shall  pay  that  sum.  In  Jackttm 
V.  Clarke,  the  argument,  that  the  language  of  the  award  was 
equivalent  to  an  order  of  payment,  was  not  used.  In  Edgetl 
V.  Dailimore  the  award  merely  found  a  debt  due,  which 
might  reasonably  be  held  not  to  be  equivalent  to  an  order  to 
pay.  In  Hutchinson  v.  Blackwell  the  motion  was  to  enter 
a  verdict.  Cartwright  v.  Blackwortk  is  precisely  in  point. 
The  plaintiff  is  entitled  to  his  costs.  In  The  Uighgaie 
Archway  Company  v.  NasJi(b),  the  cause  and  all  matters 
in  difference  were  referred  to  an  arbitrator,  and  the  costs 
of  the  cause  were  to  abide  the  event.  The  arbitrator 
directed  a  verdict  to  be  entered  for  the  plaintiff's^  but  that 
they  should  not  take  out  execution  for  the  debt,  until  they 
bad  paid  a  lai^er  sum  to  the  defendant.  This  Court  held 
that  the  plaintiff's  attorney  might  still  take  out  execation 
for  the  costs.  [Tauntonp  J.  That  turned  on  a  point  totally 
different  from  this.  You  misconceive  the  objection.  The 
objection  is  this,  that  there  being  no  issue  joined,  the  arbi- 
trator bad  no  power  to  order  a  verdict  to  be  entered  for 
the  plaintiff.] 

(a)  8  Taunt.  697.        (h)  a  Bam.  &  Alders.  597;  S.C  t  Out.  Rep,  325. 
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Lord  Denman,  C.  J.— We  think  i^  wopld  he  of  ad- 
vantage to  see  my  brother  Liitledal^. 

Cur*  adv.  vuU. 

Lord  Dbnman,  C.  J.,  on  a  'subsequent  day  in  /tke 
same  term,  delivered  the  judgibent  of  the  Court  ' 

After  stating  the  facts  of  the  case  his  lordship  sand^^A. 
It  was  contended  on  the  argament,  that  the  flrbitrat<H»*s 
awarding  a  verdict  to  be  entered  for  the  plaintiff  for  ML 
damages,  was  equivalent  to  awarding  that  that  sum. of 
money  should  be  paid  by  the  defendant  to  the  plaintiff. 
There  is  a  late  case  of  Jackson  v.  Clarke  in  which  the  ocii- 
trary  was  held  by  the  Court  of  Exchequer.  We  hsse  con- 
ferred with  my  brother  lAttledale,  and  we  think  that,  this 
rule  ought  to  be  discharged.  My  brother  Lktledakagiees 
in  opinion  with  the  rest  of  the  Court;  and  he  says  that  he 
thinks  he  should  have  decided  Cdrtwright  v.  Blachmaih 
otherwise^  had  his  attention  been  directed  to  the  case  iu'the 

Exchequer. 

Rule  discharged* . 


DoK^  on  the  demise  of  Joseph  L.  Sheltok  and  others^  v. 
Browk  Shelton. 

£jECTMENT  for  copyhold  lands  of  inheritance  within  Bv  the  custom 
and  parcel  of  the  manor  of  Bromyard-and-Bromyard-Forcign.  ^J^^^^^^ 

At  the  trial  before  Tindal,  C.  J.,  at  the  Herefordshire  the  wife  is  lo- 
Summer  Assizes  1833,  a  verdict  was  found  for  the  plaintifij  {^^'^lehwl?' 
subject  to  the  following  case :  hand  consent, 

11th  April,   1749.    Anthony  Kerry  being  seised  in  fee  gent  be  ex- 
according  to  the  custom  of  the  manor,  surrendered  to  the  use  pressed  in  the 
of  himself,  James  Lane,  and  EKzabeth  his  wife,  (daughter  admittance. 
of  JTerry,)  successively,  and  after  their  deceases,  to  the  heirs  ^  surrender 

wife  during 
covertare,  and  withovt  the  ogneent  of  the  husband  being  eipressed  on  the  face  of  tlie 
surrender,  will  not  be  preguroetl  to  be  made  with  his  consent,  against  a  person  who  does 
not  datm  under  the  surrender,  even  ^here  the  husband  has  no  beneficial  interest  what- 
ever in  the  property  surrendered. 

A  party  to  a  deed  of  conveyance  is  not  estopped  by  recitals  contained  in  other  deeds 
through  whieh  the  title  sq  convoyed  is  denved. 

VOL.  IV.  S  K 
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of  the  body  of  Elizabeth  by  James  Lane.    On  Ike  mie 
day  Kerry  ^as  admitted  tenant  of  the  premiaes. 

1759-  Elizabeth  Lane  died,  leaving  issue  by  James  Lmt^ 
two  daughters,  Mary  and  Elizabeth:  Wbereapon  die 
estate  tail  vested  in  Mary,  who,  as  the  eldest  daughter,  was 
by  the  custom  of  the  manor  the  sole  heir  of  her  mother. 

1769.  Mary  Lane  married  Brawn  Shelton,  the  elderyb; 
whom  she  had  issue  1,  Brawn  Shelton,  jun,,  the  defend- 
ant,— 2,  James  Lane  Shelton, — 3,  Mary  Maria  SheUfm,— 
and  4,  Joseph  Shelton,  the  father  of  Joseph  L.  L*  Shelton, 
one  of  the  lessors  of  the  plaintiff. 

1770.  ^.  JCerry  died. 

The  plaintiff  put  in  a  deed  dated  £6th  January,  1796^ 
purporting  to  be  made  between  Thomas  Wood  of  the  6nt 
part,  Richard  Jones  of  the  second  part«  the  said  James 
Lane  of  the  third  part,  Mary,  the  wife  of  Brown  Shelten 
the  elder,  of  the  fourth  part,  William  Hyde  of  the  fifth 
part,  and  Brown  Shelton  the  younger  of  the  sixth  part; 
which  recited,  that  by  a  settlement  in  1773,  made  soon 
after  the  marriage  of  Brown  Shelton  the  elder  and  Man/ 
his  wife,  and  also  under  divers  proceedings,  conveyancei, 
and  assurances,  had,  made,  done,  and  cxecotad  mdcr  A 
commission  of  bankrupt,  dated  dth  January,  1781,  issued 
against  the  said  Brown  Shelton  the  elder,  a  certain  estate  at 
Eastham  had  been  conveyed  to  the  said  Thomas  Wood  and 
Benjamin  Taylor  deceased,  and  their  heirs,  during  the  life 
of  Brown  Shelton  the  elder,  in  trust  for  the  separate  use  of 
Mary  the  wife  of  the  said  Brown  Shelton,  remainder  to  the 
said  Mary  for  her  life,  remainder  to  their  issue  in  tail  male, 
with  divers  remainders  over.  And  after  further  recidng 
that  it  was  intended  that  a  common  recovery  should  be 
suffered,  wherein  the  said  James  Lane  should  be  demandant 
and  Richard  Barneby  tenant,  and  Brown  Shelton,  juu. 
vouchee,  the  premises  were  conveyed  to  £rot«n5AeZ/oii,juD. 
for  the  purpose  of  enabling  him  to  convey  the  same  to  the 
said  Richard  Barneby,  in  order  to  make  him  a  good  teoant 
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to  the  precipe.  This  deed  was  executed  by  all  the  parties 
except  Broton  Shelioti,  jun. 

9th  February,  1796.  By  indenture  of  release  between 
Brown  Shelton^  jun.  of  the  first  part^  Richard  Barneby  of 
the  second  part,  James  Lane  of  the  third  part,  Mary,  wife 
of  Broton  Skelton,  sen.  of  the  fourth  part,  and  Richard  Jones 
of  the  fifth  part,  it  was  witnessed,  that  for  the  barring  of  all 
estates-tail  and  remainders  over.  Brown  Shelton,jviu.  con- 
veyed the  premises  at  Eastham  unto  Richard  Barnebyy 
with  the  intent  to  make  him  a  good  tenant  of  the  freehold 
in  order  for  suffering  a  common  recovery,  in  which  James 
Lane  should  be  demandant,  Richard  Barneby  tenant,  and 
Brown  SheUon^  jun.  vouchee.  The  uses  of  the  recovery 
were  declared  to  be  for  the  separate  use  of  Mary,  wife  of 
Brown  Shelton^  sen.,  for  her  life,  remainder  to  Brown 
Skelion,  jun.  in  fee.  This  deed  was  executed  by  the  de- 
fendant {Brown  Sheiton,  jim.)  and  Richard  Barneby  only. 

These  deeds  were  offered  in  evidence  to  prove  that  an 
estate  at  Eastham  had  been  settled  upon  the  marriage,  and 
also  that  Brown  Shelton,  sen.  was  declared  a  bankrupt  in 
January  1781 ;  but  their  admissibility  was  objected  to  on 
the  part  of  the  defendant.  The  Chief  Justice  received  them 
in  evidence,  subject  to  the  opinion  of  this  Court, 

The  plaintiff  put  in  a  copy  of  court-roll,  dated  22d  April, 
1782#  whereby  it  was  stated  that  at  the  Court  came  Brown 
Shiltont  senior,  by  William  Hyde  and  Richard  Jones^  his 
assignees  duly  appointed,  and  Mary^  wife  of  the  said  Brown 
Skelion,  customary  tenants  of  the  said  manor,  (the  said 
Mary  having  been  first  privately  examined  apart  from  her 
said  husband  by  the  steward,  and  freely  consenting,,)  and 
surrendered  the  premises  in  question  expectant  on  the 
death  of  James  Lane^  (who  was  stated  to  have  a  life  interest 
in  the  premises,)  to  the  use  of  Thomas  Wood  and  his  heirs 
during  the  joint  lives  of  the  said  Brown  Shelton  and  of 
Mary  his  wife,  who  was  stated  therein  to  have  a  life  interest 
in  the  premises  if  she  survived  James  Lane ;  and  at  the  same 
Court  Thomas  Wood  was  admitted  tenant,  under  the  sur- 

3  K  2 


859 


18S5. 


Doe 

d. 

Shelton 

and  others 

Shelton. 


860 


1835. 


CASES  IN  THE  KINGS  BENCH, 

render,  for  the  joint  lives  of  Brovcn  Shehon  and  bis  wife, 
expectant  upon  the  death  of  the  said  James  Lane. 

If  the  husband  consents  to  a  surrender,  it  is  the  custom 
in  the  manor  that  such  consent  shall  be  expressed  in  the 
surrender  and  admission,  and  without  his  consent  the  sur- 
render is  wholly  inoperative ;  and  by  the  custom,  the  husband 
takes  no  interest  after  his  wife's  decease  as  tenant  by  the 
curtesy.  By  the  custom  of  the  manor,  a  surrender  may  be 
made  by  attorney  duly  appointed  ;  and  when  a  surrender  is 
so  made,  it  is  always  mentioned  in  the  surrender  that  it  was 
made  by  the  attorney  duly  appointed. 

14th  August,  1781.  By  indeqture  of  release  made  be- 
tween James  Lane,  Richard  Jones,  and  William  Hyde, 
James  Lane  conveyed  certain  freehold  estates  to  Richard 
Jones  and  William  Hyde,  in  trust  for  himself  during  his 
life,  and  on  his  decease  to  pay  to  Mary  Shelion,  (his  daugh- 
ter,) or  permit  and  suffer  her  to  receive  the  rents  thereof  for 
her  sole  and  separate  use  during  her  life,  independently  of 
the  control  of  Brown  Shelton  her  husband ;  and  by  the  same 
indenture,  after  reciting  that  a  commission  of  bankrupt  had 
issued  against  Brown  Shelton,  and  that  liis  assignees  had  put 
up  for  sale  by  auction  his  copyhold  premises,  and  that 
Thomas  Wood  had  been  the  highest  bidder  for  the  same, 
and  was  declared  the  purchaser,  but  had  purchased  the 
same  with  the  money  of  James  Lane,  and  in  trust  for  him. 
Wood  covenanted  to  stand  seised  of  the  premises  after  the 
decease  of  James  Lane,  and  during  the  joint  lives  of  Browm 
Shelton  the  elder  and  Mary  his  wife,  upon  trust  to  permit 
the  said  Mary  to  receive  the  rents  thereof  for  her  aole  and 
separate  use,  independently  of  the  control  of  Brown  Skelion 
her  husband.  Neither  Brown  Sheltoft  the  father,  nor  the 
defendant,  was  a  party  to  the  last  deed. 

By  the  custom  of  this  manor,  an  entail  may  be  barred  by 
surrender* 

January,  1803.  James  Lane,  the  surviving  tenant  for  life 
under  the  surrender  of  1749,  died. 

3d  May,  1803.   Mary  Shelton,  together  with   Thomas 
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tVood,  attended  the  customary  court  of  the  manor;  and 
by  an  alleged  copy  of  court  roll,  part  of  uhich  was  in  the 
hand-writing  of  the  then  steward,  and  was  also  signed  by 
him,  produced  on  the  part  of  the  plainti£F,  it  was  stated, 
that  at  a  court  held  on  that  day,  Mary  SheUon^  wife  of 
Brown  Skelton^  and  Thomas  Woody  two  of  the  customary 
tenants  of  the  said  roanor^  (the  said  Mary  having  been  pri- 
yately  examined  by  the  steward  aforesaid  and  freely  con- 
senting,) surrendered  the  premises  in  question  to  the  use  of 
Thoma$  Wood,  his  trustees  or  heirs  for  ever,  according  to 
the  custom  of  the  manor,  but  in  trust  for  such  person  or 
persons,  and  for  such  estate  or  estates,  as  Mary  Shelion, 
in  the  manner  therein  expressed^  should  appoint ;  and  in 
default  thereof^  and  subject  thereto,  in  trust  to  pay  the 
rents  of  the  said  premises  into  the  proper  hands  of  Mary 
Shelton,  or  to  permit  her  to  receive  the  same  to  her  sole 
and  separate  use  during  her  life ;  and  after  her  decease,  in 
trust  for  Brown  Shelton,  jun.  and  James  Lane  Shelion^  sons 
of  the  said  Mary  Shelton,  in  equal  shares,  as  tenants  in 
common  respectively  for  ever:  and  that  Thomas  Wood, 
being  present  in  Courts  prayed  to  be  admitted  to  the  pre- 
mises so  surrendered  to  his  use,  upon  and  subject  to  the 
said  trusts ;  to  whom  the  lord  by  his  said  steward  granted 
the  same  premises  accordingly. 

The  Court  at  which  such  surrender  and  admission  was 
made,  was  held  at^ome  inn  at  Bromyard.  It  was  a  general 
and  not  a  special  Court ;  it  lasted  many  hours^  and  a  great 
number  of  persons  attended  it,  so  that  sometimes  the  rooms 
W«-e  quite  full.  It  was  found  as  a  fact  by  the  jury,  that 
Brown  Shelton  the  elder  was  present  at  that  Court.  The 
original  court  roll  was  produced,  which  contains  the  fol^' 
lowing  entry,  and  no  other,  applicable  to  the  last-mentioned 
surrender :  ^'  At  this  Court  came  Mary  the  wife  of  Brown 
Shelton"  To  that  entry  is  annexed  the  following,  which 
was  not  made  at  the  time,  but  subsequent  to  the  year  1825, 
"  See  Minute  Book,  proceedings  of  a  Court  held  for  this 
manor  not  entered  on  the  roll.''    The  Minute  Book  of  the 
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Steward^  with  reference  to  the  proceedings  at  the  C<Nirt 
held  on  the  3d  May,  1803,  contains  the  foiiowiog  entry  :-* 
'^  Manor  of  Bromyard  and  Bromyard-Foreign.  At  a  Couit 
there  held  the  second  of  May,  1803,  before  WUUMm 
Griffiths.^^  (Then  follows  the  name  of  the  jury  and  the 
homage.)  "  At  this  Court  came  Mary  SheltoHf  wife  of 
Brown  Shelion,  (the  said  Mary  having  been  first  privately 
examined  by  the  steward  aforesaid  and  freely  consenting,) 
^nd  Thomas  Wood,  customary  tenants  of  this  manor,  aad 
surrendered  all  those  two  messuages,  (as  in  Mr.  Priest 
draft  surrender,  &c.)" 

In  the  margin  of  the  same  book  was,  inter  alia,  the  fol« 
lowing  entry : — *'  Private  examination,  6«.  8rf." 

Thomas  Wood  was  admitted  tenant  of  the  premises  in  fee 
the  same  day,  and  has  since  died,  leaving  Thomas  Wood 
Roberts,  one  of  the  lessors  of  the  plaintiff,  his  heir  at  law. 
Mary  Shelton  had  lived  separate  and  apart  from  her  huabaod 
for  many  years  previously  to  the  death  of  James  Latse,  and 
never  lived  with  him  again.  She  resided  on  the  copyhold 
property  until  her  death  in  1821. 

The  questions  for  the  opinion  of  the  Court  are,  first, 
whether  the  deeds  of  26th  January,  1796,  and  9th  February, 
1796,  were  admissible  to  prove  the  bankruptcy  of  Braum 
Shelton  the  elder,  and  the  settlement  of  the  Easthni  eitale; 
and,  secondly,  whether,  under  all  the  facts  of  the  caae,  the 
plaintiff  is  entitled  to  recover? 

This  case  was  argued  in  Hilary  term,  1835. 


Follett,  S.  G.,  for  the  plaintiff,  contended  that  it  was  aot 
necessary  by  the  custom,  that  the  consent  of  the  hiisband 
should  be  expressed  on  the  face  of  the  surrender,  and  that 
all  that  was  necessary  was,  that  Ihe  husband  should  in  fact 
cousent,  and  that  the  statement  in  the  case  that  it  was  the 
custom  that  the  husband's  consent  should  be  expressed  in 
the  surrender,  merely  meant  that  it  was  the  practice  of  the 
steward  so  to  express  the  husband's  consent. 
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Maule,  "who  was  counsel  for  the  defendant,  denied  that 
this  was  the  meaning  of  the  statement  in  the  case. 

FoUett  then  applied  for  leave  to  amend  the  case  in  this 
respect,  by  the  judge's  notes. 

Maule  urged  that  this  ought  not  to  be  done,  as  the  case 
would  be  evidence  against  the  parties.  For  this  be  cited 
Fan  Warty.  WoUey(a). 
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The  Court  refused  to  permit  the  case  to  be  amended. 

Follett  then  proceeded  with  his  argument,  which  is  suffi- 
cientlj  noticed  in  the  elaborate  judgment  of  the  Court. 
The  following  authorities  were  cited  for  the  plaintiflp-^ 
Watkim  on  Copyholds,  p.  64 ;  Compton  v.  CoUinson  (b) ; 
Stevem  v.  Tyrrell  {c);  Scamon  v.  Maw(d)> 


Mtmle  ai^ed  for  the  defendant. 


Cur.  adv.  vuU. 


Lord  Denman,  C.  J.,  in  the  course  of  Easter  term, 
delivered  the  judgment  of  the  Court,  as  follows: — This 
was  an  action  of  ejectment,  brought  on  the  demise  of 
(amongst  others)  T.  Wood  Roberts,  customary  heir  of  T. 
Wood,  for  certain  copyhold  tenements,  to  which  T.  Wood 
had  been  admitted  on  a  surrender  from  Maryy  the  wife  of 
Brown  Shelton,  in  1803.  A  verdict  was  taken  for  the 
plaintiff,  (the  title  of  his  lessor  depending  on  the  validity  of 
that  surrender,)  subject  to  the  opinion  of  this  Court  on  the 
following  state  of  feicts: 

John  Lane  was  seised  in  fee  of  these  tenements.  His 
daughter,  the  said  Mary,  was  married  to  fi.  S.  in  1769* 
Hie  defendant  was  the  eldest  son  of  that  marriage.    A  copy 


(a)  Mood.  &MalL  520. 
(6)  1  H.  Black.  334;  S.  C  2 
Bro.  C.  C.  377. 


(c)   2  Wilson's  Rep.  1. 
(<0  3  Bingh.  378;  11  Moore, 
843. 
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of  court  roll  was  put  in,  of  the  year  1782,  in  these  tenna, 
[bis  lordship  here  read  the  copy  of  court  roll,  which  ace 
anUf  861 J  and  2\  W.  was  admitted  tenant  accordingly. 

By  an  indenture  of  release  in  1783,  reciting  that  a  com- 
mission of  bankrupt  had  been  duly  awarded  agabst  jB. 
SheUpn,  and  that  Wood  had  become  the  purchaser  of  the 
premises  in  question,  as  the  highest  bidder,  at  a  sale  directed 
by  his  assignees,  but  that  he  had  purchased  the  same  with 
th^  money  of  James  Lane  and  in  trust  for  him,  71  TF.  cove- 
nanted to  stand  seised  of  the  same  after  J.  X.'s  deceaacy 
and  during  the  joint  lives  of  B.  S.  and  his  wife,  in  trust  for 
the  sole  and  separate  use  of  the  said  wife,  and  indepeadeotly 
of  her  husband's  control. 

Neither  B.  S,  nor  B,  S.  the  younger,  the  defendant, 
were  parties  to  this  release. 

Evidence  was  given  (but  subject  to  a  question  as  to  its 
admissibility)  .of  two  deeds,  bearing  date  in  January  and 
February,  1796.  The  former  of  these,  after  reciting  [his 
lordship  here  read  the  recital,  which  see  ante,  858,]  con- 
veyed the  premises  to  the  defendant,  for  the  purpose  of 
enabling  him  to  make  a  tenant  to  the  praecipe.  The  defend- 
ant did  not  execute  that  release,  but  executed  the  deed  in 
February,  and  thereby  conveyed  those  premises  to  the  tenant 
to  the  praecipe.  The  uses  of  the  recovery  were  declared  to 
be  for  the  sole  and  separate  use  of  Mary,  the  wife  of  D.&, 
for  life,  remainder  to  the  defendant  in  fee.  Tliis  latter  deed, 
however,  contained  no  recital  respecting  J5«  5.*s  bankniptcy. 

The  next  document  was  the  surrender  on  which  the  tide 
rested,  made  after  the  death  of  James  Lane,  by  Mary  the 
wife  of  B,  S.,  but  not  expressing  in  the  surrender,  the  hus- 
band's consent. 

The  case  set  forth  two  customs  of  the  manor*  1.  If  the 
husband  consents  to  a  surrender,  such  consent  shall  be  ex- 
pressed in  the  surrender  and  admission,  and  without  bis 
consent  the  surrender  is  wholly  inoperative;  and  by  the 
custom  of  the  said  manor,  the  husband  takes  no  interest, 
after  his  wife's  decease,  as  tenant  by  the  curtesy*    £•  A  sur- 
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render  may  be  made  by  the  attorney  duly  appointed,  but 
when  a  surrender  is  so  made,  it  is  always  mentioned  in 
the  surrender  that  it  was  so  made  by  the  attorney  duly 
appointed* 

It  does  not  appear  that  T.  Wood  had  ever  taken  posses- 
sion  of  the  premises  surrendered  to  him,  or  in  what  manner 
or  when  the  defendant  had  obtained  such  possession.  His 
mother  died  in  18121. 

Various  arguments  were  urged  on  the  part  of  the  plaintiff, 
to  shew  that  the  surrender  might  be  valid,  though  the  hus- 
band's consent  was  not  expressed  in  it.  The  terms  in 
which  the  custom  is  set  forth  were  analysed  to  prove,  that 
as  the  nullity  arose  from  the  want  of  consent,  not  from  the 
want  of  its  being  expressed,  parol  proof  of  the  consent 
might  be  received,  and  that  such  proof  appeared  on  the 
case  to  have  been  given.  But  supposing  this  refined  con- 
struction to  prevail,  the  fact  of  consent  is  not  stated  in  the 
case.  Circumstances  are  indeed  detailed  from  which  a  jury 
might  be  called  upon  to  infer  that,  and  liberty  is  given  to 
the  Court  to  make  any  inference  that  a  jury  ought  to  have 
drawn.  We  must  however  decline  this  office;  we  cannot 
undertake  to  say,  whether  a  jury  ought  or  ought  not  to  have 
drawn  that  inference  from  the  facts  of  the  case ;  we  rather 
think  the  contrary,  more  particularly  when  the  party  admit- 
ted tenant  by  the  steward  does  not  appear  to  have  at  any 
time  taken  possession  under  his  admission.  But  we  are 
far  from  acquiescing  in  the  proposition  asserted  at  the  bar, 
that  a  custom  requiring  the  expression  of  consent  on  the 
face  of  the  surrender,  would  be  void  in  law.  There  seems 
to  be  good  reason  for  requiring  the  best  evidence  of  that 
which  is  made  essential  to  the  validity  of  the  act  done,  and 
that  such  evidence  should  accompany  the  act  itself. 

We  were  also  told  that  the  law  itself  would  presume  that 
the  custom  had  been  complied  with,  to  prevent  the  surrender 
from  being  invalidated.  Such  presumption  possibly  might 
be  made  by  way  of  estoppel,  against  one  claiming  under  the 
surrender,  but.  surely  not  against  him  v/ho  denies  its  efficacy^ 


866 


1835. 


Doe 

Sh ELTON 

and  others 
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I8t5.        Beiidefl,  when  the  ntture  of  this  castom  b  considerad, 

'~*^'^*^      proof  Ihtt  DO  consent  mnaformally  expressedi  mast  be  tJkm 
4,  as  stroog  ovidence  that  none  was  given.    It  really  appem 

*J*"J*  to  us  that  the  law  might  as  well  presume  a  seal,  where  die 
form  of  a  bond  was  produced,  and  no  seal  appeared. 
'*  The  plaintiff's  main  reliance  was,  howeter,  phced  on  the 
■ecessitj  of  restrtcting  the  custom  to  those  cases  where  tbe 
husband  has  a  personal  interest  in  the  wife's  estate^-^wbidi 
is  said  not  to  eiist  in  him  onder  the  circumstances.  For 
as  by  the  custom  of  the  manor  he  does  not  become  teosat 
by  the  curtesy,  and  as  in  this  case  he  is  said  to  have  been 
digested,  at  the  time  of  the  surrender,  of  all  interest  doiiag 
his  wife's  life,  it  is  argued  that  there  was  nothing  in  him  en 
wUch  his  consent  could  have  operated,  and  that  the  cnslem 
oonid  not  therefere  apply  to  a  person  in  his  sitmtioa. 

Whether  a  Court  could  be  just^ied  m  engrafting  oa  t 
positive  custom  an  implied  eiceptioo,  having  reference  to 
the  principk  on  which  it  may  believe  the  custom  to  have 
originated,  seems  to  be  a  very  questionable  point ;  but  it  is 
one  which  we  are  not  here  required  to  determine.  The 
custom  exacting  the  husband's  consent  to  an  alienatioD  of 
praperty  by  the  wife,  is  found  to  be  general,  and  must  haie 
universal  operation;  unless  we  clearly  saw  that  carried  be- 
yond the  line  of  restriction  drawn  in  the  aigument  for  the 
plaintiff,  it  would  become  unreasonable  and  absnRi«  Bat 
we  find  no  such  ground  for  cutting  down  this  custom,  which 
may  have  been  founded  on  the  desire  to  protoct  not  odIj 
the  husband's  interest,  but  that  of  the  wife  herseify  and  of 
her  femily,  by  constitutrog  her  husband,  and  the  fether  of 
thw  common  offspring,  the  guardian  of  both. 

But  even  if  the  custom  could  be  so  limited,  the  feet  of 
the  husband  having  been  stripped  of  all  interest  in  her  pro- 
perty, during  her  life,  is  neither  stated  in  the  case  nor  to  be 
collected  from  the  fects  appearing.  Of  all  the  circum- 
stances put  forward  for  this  purpose,  not  one  amounts  te 
satisfectory  proof.  The  surrender  hi  1 7Bft,  said  to  be  made 
by  B.  S.  by  persons  callmg  themselves  his  ^  asaigneas  My 
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appoiDtedy"  makes  no  mention  of  a  bankruptcy.  It  cannot 
bind  him  as  the  act  of  his  attorney,  not  only  on  account  of 
the  custom  for  stating  in  the  aurrender  the  due  a{>poiBlmeot 
of  such  attomeyy  but  for  want  of  all  proof  of  authority  from 
him.  The  fact  of  the  surrender  might  howerer  be  esta- 
blished against  the  defendant  quoad  the  bankrupt's  interest, 
if  the  bankruptcy  and  assignment  should  be  proved  against 
him  by  other  evidence.  Recourse  is  now  had  to  the  two 
deeds  of  1796;  the  former  of  which,  reciting  a  sale  to  have 
taken  place  under  a  commission  of  bankrupt  duly  awarded 
and  issued  against  jB.  S»,  conveys  to  the  defendant,  laada 
sold  thereunder  by  the  assignees;  by  the  latter,  the  defeMU 
ant,  acting  upon  that  conveyance,  executes  a  settlement  of 
them  upon  himself,  after  his  mother's  death.  The  former 
deed,  however,  which  recites  the  bankruptcy  8(c.,  is  not 
executed  by  the  defendant,  and  that  which  is  so  emecnled 
is  silent  respectmg  the  bankruptcy :  There  is  cooaeqaently 
no  direct  estoppel.  He  b  said  to  have  recognixed  and 
adopted  the  whole  of  the  former  deed  by  thus  executing  the 
latter.  But  is  it  true,  as  a  general  propoaition,  that  a  party 
so  executing  adopts  the  statement  of  facts  in  an  anterior 
deed,  which  goes  to  make  up  his  title  i  We  are  aware  of  no 
authority  for  such  a  doctrme.  It  is  also  remarkable,  that 
the  defendant  is  not  stated  to  have  had  any  enjoyment  of 
the  property,  the  subject-matter  of  those  deeds;  though  pot* 
sibly  that  would  have  made  no  difference.  But  it  is  mate* 
rial  to  add,  that  if  the  bankruptcy  &c.  had  been  regularly  and 
strictly  proved,  so  as  to  give  validity  to  the  surrender,  in 
J  780,  of  all  the  bankrupt's  interest  in  his  wife's  estate,  he 
might  possibly  have  become  a  new  man  in  1803,  when  hia 
wife  surrendered  the  estate  in  fee,  which  was  then  vested 
in  her  in  possession  by  her  father's  death.  If  the  bankrupt 
had  been  the  party  to  the  suit,  the  burthen  of  proving  such 
a  fact  might  have  been  cast  upon  him,  but  we  apprehend 
that  the  law  makes  no  presumption  on  the  subject  againsi 
this  defendant,  who,  though  the  bankrupt's  son, 'does  not 
claim  Wider  him. 
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1885.  Upcm  the  whole,  we  think  that  the  plaintiff  has  not  sue- 

^'  ceeded  in  makmg  out  his  title  upon  the  facts  brought  before 

iL  us,  and  that  our  judgment  must  be  for  the  defendant. 

Sheltoit 
aad  others 

«•  Postea  to  tke  defendant 

SasLTOir, 


The  King  t;.  Rev.  John  Nealb,  Clerk. 
Where  a  vicar,    -n 
after  summons  jfC*  F.  RICHARDS,  in  last  Hilary  term,  obtained  a 

derk^toattend  '"*®'  calling  upon  the  Rev.  John  Neale,  clerk,  vicar  of 

aod  answer  a    Staverton-cum*Boddington,  in  the  county  of  Glonceater,  to 

toiioition,       ^htvf  cause  why  a  mandamus  should  not  issue,  command- 

amoves  him     ^^  fcim  ^^  restore  Geor£e  Bowles  to  the  office  of  parish 

upon  msuf-  ^  ® .  ,  i     .        ■ 

ficient  evi-       clerk  and  sexton  of  the  said  parish,  and  why  he  should  not 

S^tiX     !*y  the  ecu  of  this  application. 

the  Court  will       Bowles  had  been  charged  by  Mr.  Neale  with  drvera  aots 

damus  requiV  ^  intoxication,  and  was  summoned  to  attend  before  bim 

iDg  the  vicar     ^q  answer  the  charge.     He  did  not,  however,  attend,  and 
to  restore  the         . ,  .        ,  ,  ,  ,     ,  , 

clerk.  evidence  was  given  by  a  gentleman,  who  staled,  that  on  the 

Qufre,  w^  occasion  of  a  marriage,  Btrnks,  being  in  attendance  in  the 

be  sufficient     church,  appeared  to  be  fresh  in  liquor,  and  unfit  to  perfona 

amove  axlerk   ^®  service  with  decorum.    Upon  this  evidence  the  vicar 

that  amongst    amoved  Bowle$  from  bis  oiBce.     Contradictory  affidavits 

he^wu^noto^"  respecting  the  general  conduct  of  Bowles  were  sworn. 
rious  as  a 

without  proof    •   Sir  1V»  Fbllett  i^nd  fV.  H.  Watst^n  now  shewed  canse« 

of  particular     rj^^  ^•^^^  possessed  the  power  of  amotion,  after  summons 

actsofmtozi-  r  r 

caUon  and       of  the  party  and  reasonable  cause  shewn»    Here,  there  was 

*"  Ifone  act  of  ^  summons,  in  pursuance  of  which  the  party  mi^i  have 

intoxication  be  attended,  but  as  he  neg^oted  to  do  so,  the  evidence  was 

intoxicadon      ^1^  <>D^  ^^7*     Intoxication  is  clearly  sufficient  canae  for 

and  conse-       amotion.  The  vicar  was  himself  the  judge  of  the  sufficiency 
quent  incapa-      ^,  .,  »iT... 

city  of  the       of  the  evidence  to  support  the  charge  of  intoxicotaoii* 

clerk  to  per- 
form the  duties  of  his  office,  when  required  to  do  so,  should,  at  all  events,  be  distiocdy 
proved. 
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Maule,  coDtnL    There  can  be  no  doubt  that  the  sam-        isss. 
moDft  was  a  necessary  step ;  Observation  of  Fartescue,  J^     ^^^^ 
in  Rex  v.  Chancellor,  S^c.  of  Universiiy  of  Cambridge  (a).  ^. 

This  Court  has  a  right  to  review  the  vicar's  decision  upon  Neaim,  cleA. 
the  evidence,  and  it  must  be  shewn  that  the  cause  of 
amotion  was  substantial,  and  did  not  consist  of  mere  slight 
acts  of  indecorum  or  neglect.  In  Rex  v.  Warren  (b)  it 
was  held,  that  if  a  parish  clerk,  though  appointed  by  a 
minister,  be  removed  by  him  without  a  sufficient  cause,  a 
mandamus  will  He  to  restore  him.  Lord  Mansfield,  C  J. 
said  in  that  case,  '*  Though  a  minister  may  have  power  of 
removing  him  upon  a  good  and  sufficient  cause,  he  can 
never  be  the  sole  judge,  and  remove  him  adlibUum,  with- 
out being  subject  to  the  control  of  this  Court.^  And 
jiston,  J.,  said,  "  As  long  as  the  clerk  behaves  himself  well, 
he  has  good  right  and  title  to  continue  in  his  office*  There<> 
fore,  if  the  clergyman  has  any  just  cause  of  removing  hiaiy 
he  should  state  it  to  the  Court."  Afterwards,  the  Court, 
upon  reading  affidavits  which  stated  that  the  clerk  had  be- 
come bankrupt  and  had  not  obtained  his  certificate ;  that 
he  had  been  guilty  of  many  omissions  in  the  register,  was 
actually  in  prison  at  the  time  of  his  removal,  and  had  ap- 
pointed a  deputy  who  was  totally  unfit  for  his  office,  the 
Court  said,  ''There  is  no  sufficient  reason  assigned  in  the 
affidavits  that  have  been  read,  upon  which  the  Court  can 
exercise  their  judgment,  nor  is  there  any  instance  pro- 
duced of  any  misbehaviour  of  consequence.  Therefore 
the  rule  for  a  mandamus  must  be  made  absolute."  In  the 
Reports  of  the  Admiralty  Court,  temp.  Lord  Stoiwettf 
many  cases  occur,  in  which  questions  arose  as  to  whether 
sailors  had  or  had  not  forfeited  their  wages  to  acts  of  in*- 
toricaUan,  and  in  no  one  of  those  cases  was  the  intoxica- 
lion  held  sufficient  to  deprive  the  sailors  of  their  wages. 

Lord  Denman,  C.J. — I  do  not  diink  we  need  enter  into 
further  discussion  on  this  subject.  I  am  by  no  means  prepared 
(a)  1  Strange,  566.  (b)  1  Cowper,  370. 
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1885.        to  say,  that  if  a  person  had  from  all  his  neighboan  the 

l^lT^      character  of  a  notorious  drunkard,  that  would  not  be  a  saih- 
TheKivo  .         . 

^  eient  reason  to  remove  hiro,  without  proof  of  any  particular 

NBAI.S,  dark*  fy^g.^ .  n^j  |  ^^^  y^y  q^  means  prepared  to  say  that  if  he 
had,  on  any  single  occasion,  been  proved  to  have  miscon- 
dncted  himself,  through  drinking,  at  the  church,  that  woaM 
not  have  beien  soflicient  cause  for  removing  him ;  but  the 
only  ground  on  which  this  charge  rests  is,  dwt  he  has  beea 
guilty  of  divers  acts  of  intoxication.  I  think  that  the  least 
we  can  expect  is,  proof  of  the  chaige  as  made.  We,  sitting 
here,  are  to  see  that  these  proceedings  do  not  uke  phoe 
without  fall  authority  and  proof,  and  that  one  act  of  intoxi- 
cation, at  least,  has  been  distinctly  and  fully  proved.  I  do 
not  find  that  is  so ;  it  is  only  stated,  that  in  the  opinion  of 
a  gentleman  who  was  present,  the  clerk  was,  on  the  occasioQ 
of  a  marriage,yresi  in  liquor ^  and  unfit  to  perform  the  ser* 
vice  with  decorum ;  it  is  not  said  he  was  vnfiUed  by  Uquor 
to  perform  the  service  with  decorum ;  and  it  is  not  aOeged 
that  any  thing  like  indecorum,  or  any  mistake  or  improprie^, 
or  any  irreverence,  which  can  properly  be  censured  in  the 
conduct  of  the  derk,  was  the  comequemce  of  that  supposed 
freshness  in  liquor  on  that  occasion.  I  think,  therefore, 
that  we  must  call  on  this  gentleman  to  make  a  return. 

LlTTLBDAtB,  J.  and  Pattesok,  J.  concurred. 

CoLEBiDGB,  J.*— The  Court  is  called  on  in  this  case^ 
either  by  discharging  this  rule  to  turn  the  man  out  of  the 
office  for  good,  without  further  inquiry,  or  by  letting  the 
mandamus  go,  merely  to  put  the  matter  into  train  for  fur* 
tber  inquiry.  It  is  on  that  ground  that  I  concur  with  the 
rest  of  the  Court  in  thinking  that  this  mandamus  ought  to 
go.  Three  of  my  brothers  have  a  different  opinion  firon 
myself,  as  to  the  sufficiency  of  the  alleged  cause  of  amo- 
tion, and  that  is  quite  sufficient  reason,  in  my  opinion,  for 
the  mandamus  going. 

Rule  absolute. 
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The  King  v.  The  Brecknock  and  Abergavenny 
Canal  Company. 

A  Rule  bad  beeu  obtained  for  a  mandamiu  to  the  BreqltY  Before  a  roan- 
Qock  and  Aberga? enny  Canal  Company,  calling  uppn  thew  f^^  ^^^ 
to  ,shew  came  why  they  should  not  coinplete  a  railw^y^  incorporated 
whkh,  by  a  local  act  of  33  Oeo,  3,  they  bad  the  power,  under  ^!Si^'^^ 

certain  circumataocea,  to  elect  to  make,  and  vbicb  tbey  ^  ?^^^J^  ^ 

'  ^^  duty,  either  a 

were  required  to  make,  after  tbey  bad  made  that  election,  refusal  io  di- 

From  the  affidavits  it  appeared  that  the  defendants  bad  ^J^I^<^ 

elected  to  make,  and  bad  commenced  a  certain  railway^  from  which  a 

which,  if  made,  must  cross  a  railway  belonging  to  the  Mon*  ^Jl^un^ 

montbsbijre  Canal  Company.  The  defendants,  fearing  that  Implied,  must 
-       .     ,  ,  ,  .,  i.  be  shewn. 

tbey  bad  not  the  power  to  cross  that  railwi^*  after  some 

negotiation  and  correspondence  bad  taken  place,  declared 

th;it  they  were  unwilling  to  complete  the  railway  unless 

tbey  were  indemnified  by  the  parties  who  now  applied  for 

the  mandamus,  and  called  for  the  indemnity  accordingly. 

This  indemnity  was  refused,  and  nothing  bad  been  done 

since  by  either  party. 

Catnpbell,  A.  6.,  and  E.  V.  Williams,  (and  PowtH  was 
with  them,)  contended  that  there  bad  been  no  refusal  to 
complete  the  railway,  and  that  therefore  the  Court  would 
not  issue  the  mandamus. 

Maukf  contral,  contended,  that  the  affidavits  disclosed 
circumstances  from  which  a  refusal  might  be  implied. 

Iiord  Dknhan,  Q.J. — It  is  an  undoubted  rule,  that  no 
corporation  can  be  called  upon  by  mandamus  to  perform  a 
duty»  unless  there  has  been  a  direct  refusal  to  perform  that 
duty.  None  such  appears  in  this  case.  I  do  not  mean  to 
sf^  that  there  must  be,  in  terms,  a  direct  refusal :  it  may  be 
shewn  by  circumstances.    Any  thing  which,  as  in  Rex  v. 
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1835.        Ford  (a),  distinctly  shews  to  the  Court  that  there  has  been 
^'^"'^'^^      a  refusal,  is  sufficient.    In  this  case,  if  the  defendants  have 
9,  done  that  which  is  equivalent  to  a  refusal,  the  mandamos 

Brecknock  ought  to  go;  but,  upon  looking  at  the  correspondence 
Abergavenny  which  has  passed  between  the  parties,  it  appears  to  me  that 
Company  ^^  applicants  have  stopped  short  of  what  was  ^uecessaty. 
After  long  delay,  the  answer  of  the  Company  is,  **  We  will 
make  the  railway  if  you  will  indemnify  us."  The  indemni- 
fication is  refused,  and  there  the  matter  stops.  The  appli* 
cants  should  have  gone  further,  and  have  said.  We  demand 
to  know  positively  whether  you  will  complete  the  canal, 
and  shall  construe  a  neglect  to  answer  into  a  refusal.  All 
that  the  correspondence  amounts  to  is,  that  some  indemnity 
was  expected  on  one  side  and  refused  on  the  other.  We 
cannot,  therefore,  issue  this  mandamus  without  violating 
the  rule  by  which  we  frequently  save  a  long  inquiry. 

LiTTLEDALE,  J. — ^The  applicants  ought  to  have  followed 
their  refusal  to  indemnify  by  a  distinct  demand  to  have  the 
railway  completed. 

Patteson,  J. — It  does  not  appear  that  there  was  any 
direct  rescinding  of  the  election,  on  the  part  of  the  Cooh 
pany,  to  make  the  railway. 

CoLBRiDOE,  J. — I  think  it  of  great  importance  to  en- 
force the  spirit  of  the  rule,  that  before  an  application  is 
made  for  a  mandamus,  the  party  to  whom  it  is  to  be 
directed  should  know  what  he  is  required  to  do,  and 
should  have  refused  to  do  it.  I  do  not  mean  to  say  that  the 
refusal  must  be  in  direct  terms,  but  that  such  circumstances 
should  be  shewn  to  the  Court  as  conclusively  amount  to  a 
refusal.  Here  no  further  application  is  made  after  the  re- 
fusal to  indemnify.  Consistently  with  the  facts  of  this 
case,  the  Company  may  have  supposed  that  the  applicants 

(a)  Ante,  451. 
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did  not  wish  them  to  run  the  risk  of  an  action,  although 
they,  the  applicants,  were  unwilling  to  give  the  required     onTiT*^ 
indemnity.  v. 

Rule  discharged  with  costs.        ^^an^'^ 

AsERGAVENNr 

Canal 

^  COVPANT* 

Doyle  v.  STEWAKT(a). 
Doyle  v.  Anderson. 

XHE  above  and  nine  other  actions  having  been  commenced  A  plaintiff 

by  the  plaintiff  against  the  several  underwriters  of  a  policy  q^r^j  to*con- 

of  assurance  on  the  ship  "  Triton/'  a  consolidation  rule  had  •?"'  ^^*'  *^ 
_  .•iiiiri  I  1  t       t^ox\%  com- 

been  obtained  by  the  defendants  upon  the  usual  terms^  that  menced  by 

the  proceedings  in  ten  of  the  actions  should  be  stayed,  the  ^'"^  agaiw 

*  ,  ,  several  under- 

defendants  in  those  actions  undertaking  to  be  bound  by  the  writers,  4ipon 

verdict  in  Doyle  v.  Dallas^  which  was  the  eleventh  action.  iJcy^hau'Sa 

In  Doyh  v.  Dalla$  the  defendant  obtained  a  verdict,  and  consolidated, 

ta^ed  his  costs,  which  were  unpaid,  the  plaintiff  being  in-  teraas  that  the 

solvent.     The  plaintiff,  however,  proceeded  in  another  of  verdict  in  one 

,  .  .      T^     ,         T%        I  11-1  1.        action  shall 

the  actions,  viz.  Doyle  v.  Douglas^  and  obtained  a  verdict,  be  binding  in 

and  received  the  costs  in  that  action.    The  plaintiff  was  '!»« o^^^er  ac- 

^         ^  tions,  upon  the 

proceeding  in  the  other  nine  actions,  when  a  rule  nisi  was  plaintiff  as 

obtained  to  stay  the  proceedings  in  Doyle  v.  Stewart,  upon  JherwMrtive 

the  submission  of  the  j>2aiii/t^and  defendant  in  that  action^  defendants, 

to  be  bound  and  concluded  by  the  verdict  in  Doyle  v. 

Anderson^     It  was  understood  between   the  parties,  that 

should  this  rule  be  made  absolute,  a  similar  rule  should 

be  made  in  each  of  the  other  seven  actions. 

F.  Kelly  shewed  cause.  The  Court  has  no  power  to 
compel  the  plaintiff  to  enter  into  this  rule ;  and  even  if  it 
possessed  the  power,  this  is  not  a  case  in  which  it  should  be 
exercised.  The  plaintiff  here  refuses  his  consent,  and  the 
Court  cannot  compel  him  to  give  such  consent.  The  ordi- 
nary consolidation  rule  is  made  upon  the  submission  of  the 

.  (a)  This  case  was  decided  in  last  Trinity  term. 
VOL,  IV.  3  L 
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1^35.  defendants,  because  they  seek  a  favour  which  is  granted  to 
(hem.  The  p/atn/t^  seeks  no  favour,  and  the  circumatances 
of  this  case  shew  that  it  would  not  be  for  his  benefit  to 
enter  into  th^s  rule.  The  very  terms  of  the  rule  imply  the 
necessity  of  the  plaintiff's  consenting  to  be  bound.  The 
Anderson,  language  of  Lord  Tenterden  in  Long  v.  Douglas  (a),  and 
the  judgment  of  the  Court  in  Doyle  y.  Douglas{b),  establish 
the  same  principle.  It  is  true  that  in  certain  cases,  the 
Court  interferes  where  the  proceedings  of  the  plaintiff*  are 
vexatious;  but  there  is  no  ground  for  saying  that  in  this 
case  the  proceeding  is  vexatious.  The  plaintiff  may  have 
better  evidence  to  adduce  when  the  second  cause  is  tried 
than  he  had  at  the  time  of  trying  the  first.  As  ao  iiliis- 
tration  of  this  observation,  the  different  results  in  the  two 
actions  which  have  already  been  tried  may  be  appealed  to. 
This  application  is  not  founded  on  any  precedent.  Even 
supposing  that  this  rule  were  made  absolute,  the  object  of 
the  defendant  would  not  be  obtained,  since,  by  the  terms  of 
the  rule,  the  proceedings  are  to  be  stayed  ftpoa  the  sub- 
mission of  the  plaintiff*,  which  he  may  refuse. 


Maule,  contrd.  The  rule  may  perhaps  be  open  to  the 
criticism  which  has  been  applied  to  it,  but  if  its  terms  be  in- 
accurate, they  may  be  modified  so  as  to  meet  more  precisely 
the  object  of  the  party  in  moving,  and  the  intention  of  the 
Court  in  granting  the  rule.  The  request  is,  that  the  proceed* 
ings  in  Doyle  v.  Stewart  may  be  stayed,  and  that  both  parties 
may  be  concluded  by  the  verdict  in  Doyle  v.  Anderson, 
The  understanding  of  the  profession  has  certainly  been  that 
both  parties  were  bound  by  the  consolidation  rule,  and  it 
was  only  in  Doyle  v.  Douglas  that  it  was  determined 
not  to  be  binding  upon  the  plaintiff.  There  is  no  want  of 
power  in  the  Court,  for  it  has  frequently  interfered  in  this 
way,  where  it  has  seen  that  the  proceedings  were  vexatious. 
The  machinery  by  which  the  Court  can  compel  the  plain- 
tiff to  consent,  is  by  staying  the  proceedings  in  all  the  actions 
(a)  4  Barn.  &  Adol.  545  (a).  (6)  4  Bam.  &  Adol.  546. 
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except  one.  The  plaintiff  ought  to  be  bound  by  the  event 
of  the  trial  of  one  actioUi  since  it  is  a  mere  technical  mode  (a) 
of  carrying  on  the  business  of  underwriting^  which  occasions 
separate  actions.  There  are  but  two  parties  to  the  ac- 
tions, the  assured  and  the  assurers ;  and  the  object  of  the 
rule  is  to  decide  by  a  single  trial  that  which  is  in  reality 
only  a  single  question.  It  is  said  that  the  rule  is  not  for 
the  benefit  of  both  parties.  Surely  it  is  as  much  for  the 
benefit  of  the  plaintiff  as  of  the  defendants,  that  the  single 
question  should  be  decided  by  one  or  two  trials.  The  con- 
solidation rule  is  entirely  the  creature  of  the  Courts  and  the 
Court  has  therefore  power  to  alter  its  terms.  Here,  the 
defendant  asks  only  for  what  is  just,  and  this  the  Court  has 
the  power  of  giving^  although  the  party  may  withhold  his  con- 
sent. By  the  usual  consolidation  rule  the  Court  exercises 
the  power  of  staying  the  proceedings,  upon  the  consent  of 
the  defendants  only,  to  be  bound  by  the  result  of  the  verdict 
in  the  cause  which  is  tried ;  and  though  in  that  case,  the 
proceedings  in  the  other  actions  are  only  stayed  until  after 
the  trial  of  the  one  cause,  yet  there  appears  to  be  no  reason 
to  deny  the  power  of  the  Court  to  stay  them  for  an  in- 
definite  period. 


876 


1835. 


Lord  Denman,  C.  J.^-We  cannot,in  my  opinion,  comply 
with  this  request.  We  should  have  been  glad  to  find  that 
we  had  such  a  power;  but  the  principle  of  the  consolidation 
rule  has  always  been,  that  as  the  defendants  ask  for  vi  favour, 
they  may  reasonably  be  required  to  pay  the  price  of  it. 
It  may  be  that  in  this  case  the  consolidation  rule  would 
benefit  the  plaintiff,  but  we  cannot  compel  a  party  to  accept 
a  benefit  for  which  he  does  not  ask. 

LiTTLBDALS,  J.  concurred. 


(a)  ArisiDg  out  of  the  prohi- 
bition of  joint  insurances  by  pri- 
vate underwriters,  introduced  by 
the  legislature  (6  Geo.  1,  c.  18,) 


for  the  purpose  of  giving  a  mo- 
nopoly of  joint  insurances  to  the 
Royal  Exchange  Office  and  the 
Sun  Fire  Office. 
dL2 
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Taunton^  J. — It  is  a  mistake  to  suppose  that  the  cod- 
solidation  rule  was  ever  considered  to  be  binding  on  both 
parties. 


Williams,  J.  concurred. 


Rule  discharged. 


Where  (since 
the  Uni- 
formity of  Pro- 
cess Act)  the 
defendant  is 
arrested  upon 
capias  in  as- 
sumpsit, and 
the  plaintiff 
afterwards 
declares  in 
covenant, 
the  Court 
will  set  aside 
the  declara- 
tion; but  will 
not  direct  that 
the&ot/be 
discharged. 


Ward  v,  TuMMON(a). 

XhE  defendant  was  arrested  on  a  capias  in  assumpsit 
The  plaintiiF  afterwards  declared  in  covenant.  A  rule 
having  been  obtained,  calling  upon  the  plaintiff  to  shew 
cause  why  an  exoneretur  should  not  be  entered  on  die  bail- 
piece,  and  why  the  proceedings  should  not  be  set  aside  for 
irregularity, 

Archbold  showed  cause.  The  plaintiff  may  be  consi- 
dered as  having  declared  by  the  bye,  upon  a  different  cause 
of  action  from  that  upon  which  the  defendant  was  arrested. 
The  time  for  declaring  in  pursuance  of  the  writ  is  not  yet 
elapsed.  Perhaps  it  must  be  admitted  that  if  the  time 
had  elapsed,  the  plaintiff  would  not  be  at  liberty  to  give  this 
answer  to  the  objection.  But,  even  supposing  the  declara- 
tion to  be  irregular,  that  can  form  no  ground  for  discharging 
the  bail. 


J".  L.  JdolphuSf  contri.  In  King  v.  Skeffington  (6),  it 
was  held,  that  if  the  notice  of  declaration  be  for  a  dif- 
ferent cause  of  action  from  that  stated  in  the  writ  of 
summons,  it  is  irregular ;  and  in  Thompson  v.  Dlcas  (c).  it 
was  held,  that  the  declaration  must  correspond  with  the 
form  of  action  specified  in  the  writ ;  and  that  if  the  decla- 
ration is  in  a  different  form,  it  is  irregular.      The  plaintiff 


(a)  This  case  was  decided  in 
Trinity  term  last. 


{h)  1  Crompt.  &  Mees.  363. 
(c)  Ibid.  768. 
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cannot  be  allowed^  in  answer  to  an  objection  of  this  sort^  to 
suggest  that  the  declaration  may  be  treated  as  a  declaration 
by  the  bye  (a);  for  to  hold  that  such  an  answer  might  be 
given^  would  be  at  once  to  put  a  veto  on  objections  of  vari- 
ance between  the  writ  and  declaration.  The  Uniformity  of 
Process  Act  requires  that  the  torit  shall  disclose  the  true 
cause  of  action.  The  plaintiff  has  shewn  by  his  mode  of 
declaring  here,  that  the  writ  did  not  disclose  the  true  cause 
of  action.  Therefore  the  bail  are  entitled  to  be  discharged. 
[  Williams,  J.  1  rather  think  that  you  are  asking  too  much 
in  requiring  that  the  bail  shall  be  discharged.] 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.  on  a  subsequent  day,  said^  We 
think  that  you  are  entitled  to  have  the  declaration  set  aside, 
but  not  to  have  the  bail  discharged. 

J.  L.  Adolphus  asked  whether  the  rule  might  be  made  in 
the  alternative. 

Lord  Denman^  C.  J. — We  think  that  the  bail  are  not 
entitled  to  be  discharged,  and  therefore  the  rule  must  be 
absolute  only,  for  setting  aside  the  declaration. 
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Rule  absolute  accordingly* 


(a)  As  by  the  Uniformity  of 
Process  Act,  (2  Will.  4,  c.  39,) 
personal  actions  are  to  be  com- 
menced by  the  writs  tberein  speci- 
fiedy  in  tbe  cases  to  which  such 
writs  are  applicable,  it  has  been 


doubted  whether  declarations  by 
the  bye,  even  at  the  suit  of  the 
same  plaintiff,  are  not  abolished. 
1  Chit.  Archb.  Prac.  180;  Tidd's 
Suppl.  (1833)  190. 
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.    v^v^/  Bird,  Clerks  v.  Relph  and  Wife. 

Under  ao  in-    CASE  by  the  plaintiff,  as  vicar  of  Ainstable  in  Cuflibtr- 

closure  net, 

landu  are         \wckd,  against  the  defendant,  and  his  wife  as  executrix  of  the 

SroTted^to^the  '**^  ^^^^^'  William  Smith,  for  dilapidations  of  the  vicarage- 
▼icar  and  his  house^  and  of  the  fences  of  the  gardens  and  ancient  glebe 
l^eu^of'tithes?  '*°^^  ^^^  ^^  certain  lands  of  which  Smith  was  aeised,  jure 
The  vicar  dies,  vicarise.  The  defendant  suffered  judgment  bj  default  as 
fences  out  of    ^^  ^^^  dilapidations  of  the  vicarage-house  and  outhouses, 

repair:  Held,  ^^  q{  ||,g  fences  of  the  gardens  and  ancient  elebe  laods« 
that  his  execu-  .*  .        ^ 

tors  were         and  pleaded  the  general  issue  as  to  the  residue. 

luiSlVy  th^  At  the  trial    before  Gurney,   B.,  at  the  Cumberland 

sncceediog       Spring  assizes,  1833,  the  jury  assessed  the  damages  on  the 
pidadons.      '  judg^^n^  by  default  at  78/.  45.,  and  found  a  verdict  on  the 
issue,  for  the  plaintiff,  damages  100/.,  subject  to  the  follow- 
ing case : — 

Smith  was  vicar  of  Ainstable  from  1797  until  his  death 
in  February,  1832.  The  plaintiff  became  vicar  in  May, 
1832,  and  has  so  continued  ever  since. 

In  58  Geo,  3,  an  act  passed  for  inclosing  lands  in  Ain- 
stable. This  act  contained  a  clause  which,  after  reciting 
that  Smith,  as  vicar,  was  entitled  to  the  small  and  mixed 
tithes  arising  as  well  out  of  the  ancient  lands,  &c.  as  from 
the  commons  and  waste  grounds,  and  that  it  was  desirable 
that  the  persons  interested  in  the  ancient  lands,  &c.  and  in 
the  commons,  &c.  should  be  exonerated  from  such  tithes, 
directed  that  the  commissioners  should  set  out,  allot,  and 
appoint,  to  and  for  Smith  and  his  successors,  vicars  of  tCc, 
so  much  and  such  part  or  parts  of  the  said  commons  &c. 
as  should  in  their  judgment  be  deemed  equivalent  to,  and 
a  full  recompense  and  satisfaction  for  the  small  and  mixed 
tithes  and  ecclesiastical  dues,  (Easter  offerings,  mortuaries, 
and  surplice  fees  only  excepted,)  due,  payable,  or  of  right 
belonging  to  the  vicar,  out  of  or  from  the  said  commons 
&c.;  provided  that  the  outermost  fence  or  fences  which 
should  inclose  the  said  allotment  or  allotments  so  to  be  made 
to,  unto,  and  for  the  vicar,  in  lieu  of  his  tithes  of  the  said  com- 
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mons  &C.J  should  bejiut  well  and  sufficienily  made  in  such  18S5. 
manner  as  the  said  commissioners  should  direct,  the  charges 
and  expenses  whereof  should  be  raised  and  paid  in  the  same 
manner  as  the  public  charges  and  expenses  of  the  division 
of  the  commons  &c.,  were  thereby  directed  to  be  raised 
and  paid;  but  that  all  the  said  fences  should,  after  the  first 
making  and  erecting  thereof,  be  maintained  and  kept  in  re- 
pair by  and  at  the  expense  of  Smith  and  his  successors, 
vicars,  &c.(a) 

In  1820-1821^  the  commons  &c.«  were  inclosed,  and 
four  hundred  and  sixty-five  acres  were  allotted  to  Smith 
and  his  successors,  in  lieu  of  his  tithes.  In  1821, 
Smith,  as  such  vicar,  entered  into  possession  of  the  allot- 
ments,  whereof  the  outermost  fences  had  been  made,  ac- 
cording to  the  directions  of  the  commissioners,  with  sods 
and  quick  thorns,  and  posts  and  rails,  the  posts  and  rails 
being  calculated  to  last  not  more  than  three  or  four  years. 
The  fences  were  paid  for  as  the  act  directs. 

At  the  death  of  Smith  the  outermost  fences  of  the  allot- 
ments were  broken  down;  and  it  would  require  100/.  to  put 
the  same  into  proper  repair. 

The  case  was  argued  in  Easter  term,  1834,  before  Little- 
dale,  J.,  and  Parke,  J. 

Armstrong  for  the  plaintiff.  The  defendants  are  liable 
in  respect  of  the  dilapidations  to  the  fences  of  the  lands, 
held  by  their  testator,  jure  vicariae.  Though  the  statute  of 
Elizabeth  does  not  expressly  mention  fences  and  hedges, 
but  speaks  only  of  decayed  or  ruinous  buildings,  yet,  as  it 
is  stated  in  Burn^s  Eccles.  Law  (A),  it  is  certain  that 
hedges,  fences,  ditches,  and  the  like,  are  comprehended 
under  that  name.  Besides  which,  the  inclosure  act,  by 
which  these  lands  were  allotted  to  the  late  vicar,  expressly 

(a)  The  above  was  stated  to  be  part  of  the  case  to  be  referred  to 

the  material  clause  of  the  act;  but  by  either  party, 

it  was  agreed  that  the  said  act  (h)  S  Bum's  £ccL  Law,  150, 

should  be  considered  as  forming  152. 
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1835.        casU  upon  the  vicar  the  duty  of  repairing  them  when  ooce 
duly  made. 

Dundas,  contr^.  The  general  principle  cannot  be  dis- 
puted. 1  Wms.  Sound,  £16,  a.,  Williams  on  Executors^ 
1068,  Diggers  Parson^ s  Counsellor,  138,  put  out  of  doubt 
the  question  of  the  general  liability  of  the  executors  of  a 
deceased  rector,  &c.  for  dilapidations  to  the  buildings, 
fences,  &c.  upon  the  lands  of  the  rectory,  &c.;  but  it  is 
submitted  that  no  action  lies  against  the  executors  for  dila- 
pidation of  these  fences ;  Sollers  v.  Lawrence  (a). 

First,  because  this  allotment  made  to  the  testator  during 
his  lifetime,  stands  on  a  different  footing  from  ancient 
glebe  lands,  and  is  not,  like  them,  subject  to  the  common 
law  and  custom  of  England  as  to  dilapidations;  liaddiffc 
V.  D'Ot/lt/ib),  Young  v.  Munby  {c).  Wise  y.  Metcalfe  {d), 
and  the  quotation  there  («)  from  Lyndwood's  Provinciak. 

Secondly,  the  commissioners  did  not  perform  their  prece- 
dent duty  of  well  and  sufficiently  making  the  fences;  for  it 
appears  that  the  fences  made  under  their  direction,  were  calcu- 
lated to  last  three  or  four  years  only.  [Parke,  J.  The  com- 
missioners were  to  be  the  judges  of  the  sufficiency.  If 
they  exercised  an  improper  judgment  ought  you  not  to  have 
appealed  ?]  The  liability  of  the  incumbent  to  repair  did  not 
arise  until  the  commissioners  bad  performed  their  doty. 
Ellis  y,  Arnison(J'),  Rex  v.  Cumberworth{g),  {^Parlte,3» 
The  difficulty  is  this, — the  commissioners  appear  to  have  a 
discretion  as  to  the  sufficiency  of  the  fences  to  be  erected, 
and  such  a  fence  has  been  erected  as  the  commissioners 
deemed  necessary.] 

Armstrong  was  heard  in  reply. 

Cur»  adv.  vuli. 

In  last  Hilary  term,  Littledale,  J.,  delivered  the judg-> 
ment  of  the  Court,  as  follows :— •This  case  was  argued  before 

(a)  Willes,  41S.  Baritw.  &  Cressw.  999. 

(6)  2  T.  R.  630.  (0  10  Barnw.  &  Cressv.  306. 

(c)  4  Maale  &  Selw.  183.  (/)  6  Barn.  &  Alders.  47. 

id)  5  Mann.  &  Rjrl.  249;  10         (g)  3  Barn.  &  Adol.  loa 
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my  brother  Parke  and  myself,  and  my  brother  Parke  fully 
concurs  in  the  judgment  which  I  am  about  to  deliver.  There 
is  no  doubt  that  if  the  ancient  fences  of  the  glebe  land  are  dila- 
pidated at  the  time  of  the  death  of  a  vicar,  his  executors  are 
liable  to  the  successor.  Lyndwood,  254 ;  GibsorCs  Codex, 
789(a)-  As  to  the  liability  in  respect  of  the  dilapidations  of 
the  fences  of  the  ancient  glebe  land,  no  question  arises,  the 
defendants  having  let  judgment  go  by  default  as  to  them; 
but  the  question  here  is,  whether  the  executors  are  liable  in 
respect  of  the  lands  allotted  to  the  testator  as  vicar,  under 
the  inclosure  act.  This  action  is  not  brought  upon  that 
act,  but  upon  the  common  law  and  custom  of  England ; 
and  therefore  the  question  to  be  considered  is,  whether  an 
allotment  made  to  the  late  vicar,  in  lieu  of  tithes,  can  be  sub- 
ject to  the  common  law  and  custom  of  England.  By  the 
common  law  and  custom  is  meant,  not  immemorial  usage, 
but  the  common  law  of  the  land, — as  was  said  in  the  case  of 
Wise  V.  Metcalfe  {b).  In  Gibson^s  Codex,  753,  it  is  said 
that  there  were  no  vicarages  at  common  law;  and,  as 
appears  from  that  work,  much  the  greater  part  of  the 
rights  of  vicars  have  commenced  since  the  time  of  legal 
memory  (c).  We  are  of  opinion  that  this  allotment  follows 
the  same  rule  as  the  ancient  glebe  land,  8cc. — the  more  es- 
pecially as  it  was  given  to  the  vicar  in  lieu  of  the  tithes  pre- 
viously annexed  to  the  vicarage.  It  does  not  follow  that  the 
vicar  would  have  been  bound  to  put  up  fences  or  to  keep 
them  in  repair  afterwards,  if  new  land  had  been  given  to 
the  vicarage  or  an  allotment  made,  as  in  this  case,  and  such 
land  had  originally  come  to  him  uninclosed. 

We  cannot  now  inquire  whether  the  commissioners 
exercised  a  proper  judgment  originally,  as  to  the  sufficiency 
of  the  fences  erected  under  their  direction. 

Judgment  for  the  plaintiff* 

(a)  Title  Uemedies  m  cote  of  (c)  i.  e.  since  the  coronation  of 
DUapidatioru,  Richard  I.  in  Juljr  1189i 

(6)  Supra,  8d(). 


CASES  IN  TH£  KIK6  S  BENCH. 


Nicholas  v.  Hayter,  (a) 

A  defendant       J7rkT  t  i?mrwi  i.   a  - 

applying  for     JTULLETT  bad  obtained  a  rule  cmlliog  upoD  the  phanbff 

g! V°'46/^  to  shew  cause  why  the  defendaot  should  not  be  allowed  his 

must  shew  a     costs  in  (his  cause,  pursuant  to  43  Geo^  3^  c.  46.    The 

caseof absence  aflSdavits  upon  which  the  rule  was  obtained,  stated  to  the 

of  reason-        followinir  effect : — This  was  an  action  for  business  done  by 

able  or  pro- 

bable  cause  for  the  plaintiff  as  an  attorney.      The  pfauntiff  by  his  biU 

arresting  for     ^x^^^i^  ^g/.  j^^.  ^. .  ^^  ^^  ^y^^d  the  defendant  to  be 

the  amount  ' 

sworn  to.         arrested  for  50/.  and  upwards,     llie  charges  in  the  bill 

proportion  ^^  ^^^  principally  for  the  expenses  of  a  journey  to  London, 

between  the     aod  remuneration  for  time  employed  in  such  journey^  which 
sum  recovered  ..        ,       i  i  ■        i  i  i-    i 

and  the  ^^  alleged  to  have  been  undertaken  at  the  request  of  the 

amount  sworn  defendant  and  on  his  business.     At  the  trial  at  the  last 

to,  IS  a  sumci-  ^  ,  .     -i*. 

entprim^         Cornwall  summer  assizes,  the    plamtiff  endeavoured   to 

Andtfis  no  P''®^®  ^•^  ^^  journey  was  undertaken  upon  a  retainer  by 
answer  for  the  the  defendant,  but  the  jury  found  that  he  did  not  go  to  town 
^lege\hatbut  ^°  ^®  business  of  the  defendant,  and  gave  a  verdict  for  12^ 
for  the  death  only,  for  business  done.  This  sum  the  plaintiff  recovered, 
rial  witness      ^^^  no  more.    The  affidavit  concluded  by  denying  that  the 

and  the  ab-      plaintiff  had  reasonable  or  probable  cause  for  such  airest 

sencCi  abroad,  *  .     , 

of  another,       The  plaintiff  in  his  affidavit  m  answer  stated,  that  he 

bavT^royed  ^^^^^  ^^^  defendant  to  be  arrested  as  he  was  on  the  point 

a  debt  to  the  of  embarking  for  America;  that  he  had  been  retained  by  the 

^A^rur^  defendant  to  perform  the  journey  in  question,  and  that  hot 

who  has  a  for  the  death  of  his  son,  who  at  the  time  of  the  transaction 

against  ano-  ^^^  been  one  of  his  clerks,  and  the  absence  in  America  of  a 

ther,  has  not     person  who  had  been  his  other  clerk,  he  should  have  beea 

reasonable  or    *^  ,  .  '  . 

probable  cause  prepared  with  sufficient  evidence  of  the  retainer,  and  should 

unlwl^l  hM '  '"■^®  proved  to  the  fuU  amount  for  which  the  defendant 
legal  evideiUce  was  arrested.    He  further  stated,  that  the  defendant  on  one 
d^muidL      '^  occasion  offered  to  give  him  30/.  in  satisfaction  of  his  de- 
mand; that  be  agreed  to  accept  that  sum,  but  that  the  de- 
fendant's attorney  refused  to  carry  the  arrangement  into  effect. 

(a)  This  case  was  detennined  in  last  Michaelmas  term. 
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Crowder  shewed  cause.  He  contended,  that  the  defend- 
ant had  not  by  bis  affidavit  shewn  such  want  of  reasonable 
and  probable  cause  for  arresting  for  50/.,  as  the  statute  con- 
templates; that  the  object  of  the  statute  was  to  prevent 
frivolous  and  vexatious  arrests,  and  that  an  arrest  could  not 
be  said  to  be  frivolous  and  vexatious,  merely  because  the 
party  has  no  strict  legal  evidence  of  a  debt  to  the  amount  for 
which  he  arrests.  iPatteson  J.  A  party  must  not  arrest 
another,  if  he  knows  that  he  has  no  evidence  of  the  debt. 
It  has  been  held,  that  the  defendant  is  entitled  to  costs  in 
such  case  (a).  A  party  must  know  that  he  has  probable  proof, 
before  he  makes  an  affidavit  of  debt  to  ground  an  arrest.] 
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Follett,  S.  G.  contri,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — It  certainly  lies  upon  the  defend- 
ant to  shew  the  want  of  reasonable  cause  for  arresting  for 
the  amount ;  but  if  be  shews  it  prim&  facie, — as  he  does 
where  the  sum  recovered  falls  very  far  short  of  the  sum  for 
which  the  arrest  was  made, — a  better  answer  than  is  given  in 
this  case  will  be  required  of  the  plaintiff. 

Taunton,  J. — The  defendant  must  shew,  in  the  first 
instance,  a  want  of  reasonable  and  probable  cause.  I  think 
it  is  sufficiently  done  by  him,  and  that  it  is  not  answered. 
The  defendant's  affidavit  appears  to  me  to  state  the  facts 
very  fairly. 

Patteson,  J.,  and  Williams,  J.,  concurred (6). 


(a)  In  Griffiths  v.  Pointon, 
mntey  ii.  675. 

(6)  And  see  Danlan  v.  Brett, 
5  Mann.  &  Eyi.  39;  10  Barn.  & 
Cressw.  117;  Da^  v.  Picfon,  5 
Mann.  &  Ryl.  3 1 ;  10  B.  &  C.  120; 
BMSseU  V.  Atkifmth  «»<«>  ii-  ^^i 


Athton  V.  Nault,  S  Moore  k 
Scott,  184;  Amor  v.  Blt^eld.  9 
BiDgh.  91;  Sims  v.  Jacfuesi,  10 
Bingh.  510;  Reynolds  v.  Flower,  3 
Moors  &  Soon,  801 ;  Shurntm  ▼. 
Gronenor,  S  Dowl.  P.  C.  324; 
Beore  v.  Pinkus,  ante,  846, 
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^^^3^  IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  of  King^s  Bench.) 

Day  v.  Robinson. 

Si^wSs      ^^^^  f^^  shnder,  hy  RobiNSOn  against  JD/iy.     The  first 

^  You  have      count  of  the  declaration^  after  stating  that  Rohimon  bad 

one  shilling       ^^^^  employed  by  Day  as  his  servant,  and  as  such  had 

ten-money,**     conducted    himself   with   honesty,    fidelity.  &c.,  and  had 

are  not  acUon-       .      ,    ,  ,        •   .  r  •  •         ... 

able,  as  the      gamed  the  good  opmion  of  his  neighbours,  proceeded  as 

Court  cannot    follows:— And  whereas  also   the  plaintiflF,  before  and  at 

take  notice  . 

that  un  money  the  time  of  Sic.^  had  quitted  and  left  the  service  of  the  de- 

jectofrobbery  ^^"dant,  and  was  recommended  to,  and  was  likely  to  be 

The  import   retained  and  employed  by  and  in  the  service  of  £.  JRawlim, 

<<  tan-money*'    ^^  ^  servant^  for  certain  wages  to  be  therefore  paid  to  him. 

cannot  be  sup-  Yet  the  defendant,  well  knowing  the  premises,  but  contriv- 

plied  by  an  iJi-  .       ^  .  .  '        ,  •     ./r  •     ,  •  i  « 

fitieiulo, unsup-  mg  &c.  to  mjure  the  plaintiff  m  his  good  name  Sec.,  and  to 

ported  bya  bring  him  into  public  scandal  &c.  amongst  all  his  neigh- 
correspondmg  ^  '^      ^  ,  ^       ®  ® 

inducement.       bours  &c.,  and  particularly  with2i£it<;/t;i5,  and  to  cause  it  to 

iudsment  can    ^^  suspected  and  believed,  that  while  the  plaintiff  was  in 

be  given  upon  the  service  of  the  defendant,  as  aforesaid,  the  plaintiff  had 

of  entire  da-     therein  conducted  himself  dishonestly  and  unfaithfully,  and 

mnges  upon      h^^]  robbed  the  defendant,  and  was  a  dishonest  and  disre- 

several  counts 

in  slander, one  putable  person,  and  therefore  unfit  to  be  employed  as  a 

counts^dis-  servant,  and  to  prevent  Rawlins  from  retaining  and  employ- 
closes  no  ing  the  plaintiff  in  his  service,  as  he  otherwise  might  and 
tion.  *  ^ould  have  done,  and  to  vex,  harass,  &c.  the  plaintiff, 
,  And  when  a  heretofore,  to  wit,  on  &c.,  in  a  certain  discourse  which 
in  &ct  been  the  defendant  had  with  the  plaintiff  of  and  concerning  the 
^l^^'^'ffto^*  plaintiff,  in  the  presence  and  hearing  of  divers  &c., 
cover  damages  falsely  and  maliciously  spoke  these  false  &c,  words  follow- 
^^d^'  *  ^"85  ^^^^  ^®  ^^  **y'  "  ^^^''  (meaning  the  plaintiff)  "  have 
novo  (a)  was  robbed  me"  (meaning  himself,  the  defendant,)  "  of  a 
awarded(6). 

(a)  As  to  the  necessity  of  awarding  a  venire  de  novo,  vide  pctt,  888  (a). 

(6)  In  this  case  the  venire  de  novo  was  awarded  by  a  Court  of  Error ;  but  the  mode  of  cor- 
recting the  defective  finding  would,  strictly  speaking,  be  the  same,  whether  the  defendaot 
brought  a  writ  of  error  or  moved  in  arrest  of  judgment  In  the  latter  case,  however,  the  veidiei 
might,  in  most  cases,  be  set  right  by  amending  the  postea  according  to  the  judge's  notes,  wbee 
from  those  notes  it  appeared  that  it  could  bein&rred  that  the  evidence  woold  support  an  aansi- 
ment  of  damages  upon  the  good  counts  alone* 


CASES  IN  THE  EXCHEQUER  CHAMBER.  885 

ahilling."  The  second  count  stated  the  defamatory  words  18S5. 
as  follows ;  "  You"  (meaning  the  plaintiff)  '*  have  robbed  ^^^ 
me*'  (meaning  himself,  the  defendant,)  *^  of  one  shilling,  tan  9. 

money,'*  (thereby  meaning  that  the  plaintiff  had  fraud u-  Robinson. 
lently  and  wrongfully  taken  and  applied  to  his  own  use  the 
sum  of  one  shilling,  being  part  of  a  certain  sum  of  money, 
that  is  to  say,  the  sum  of  6s»  6d,,  which  the  plaintiff  had 
received  into  his  custody,  as  the  servant  of  and  for  and  on 
behalf  of  the  defendant;  and  which  money  was  so  paid  to  the 
plaintiff  for  and  on  account  of  the  defendant,  as  and  for  the 
produce  of  the  sale  of  a  certain  quantity  of  a  certain  article 
called  "  tan,"  theretofore  sold  by  the  plaintiff  for  and  on 
the  behalf  and  as  the  servant  of  him  the  defendant,  and  for 
which  sum  of  65.6c}.,  the  plaintiff,  as  such  servant  as  aforesaid, 
was  accountable  to  the  defendant.)  The  third  count  alleged, 
that  the  defendant,  in  a  certain  discourse  had  with  Ray- 
ment  Berrill,  of  and  concerning  the  plaintiff,  in  the  pre- 
sence of  the  said  Rayment  Berrill  znd  divers  other  persons, 
spoke  the  defamatory  words  following :  ^*  Robinson*' 
(meaning  the  plaintiff)  *'  has  been  robbing  me*'  (meaning 
the  defendant)  "  of  tan  money ;"  (thereby  meaning  that 
the  plaintiff  had  robbed  the  defendant  of  certain  moneys 
of  the  defendant,  which  the  plaintiff  had  received  into  his 
custody,  as  the  servant  of  and  for  and  on  behalf  of  the  de- 
fendant, &.C.,— 'Substantially  as  in  the  corresponding  part  of 
the  last  innuendo  in  the  second  count,)  ^'  and  has  also 
robbed  George  Asplin's  desk  of  money>  two  or  three  times," 
(thereby  meaning  that  the  plaintiff  had,  on  two  or  three 
several  occasions,  feloniously  stolen  and  taken  away  divers 
sums  of  money  from  and  out  of  a  certain  desk  used  by  one 
George  Asplin,  then  being  also  a  servant  of  the  defendant,) 
^'  and  I "  (meaning  himself,  the  defendant,)  ^'  have  sent 
him  "  (meaning  the  plaintiff)  **  off;"  (thereby  meaning  that 
the  defendant  had  dismissed  and  discharged  the  plaintiff 
from  the  employ  and  service  of  the  defendant,  on  account  of 
the  dishonest  and  unfaithful  conduct  of  the  plaintiff.)  The 
fourth  count  stated  the   defamatory  words  (which  were 


RounoM. 
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1895^  aUeged  to  have  beea  spoken  as  in  the  last  count,)  as  foHowi : 
^'^^  **  RokinsotiT  (meaning  the  plaintiff)  ''has  been  robbiog 
VI  me"  (meaning  himself,  the  defendant,)  **  of  tarn  money," 

(thereby  meaning  that  the  plaintiff  had  ektaitd  and  cfe- 
frmuded  the  defendant  of  certain  moneys  whick  the  fdaiatiff 
had  received  into  his  custody  as  the  servant  of  and  for  tad 
on  behalf  of  the  defendant  Sec,— subsUntially  as  before.) 
The  fifth  count  stated  the  defamatory  words  aa  foltowi : 
"  £oftjfMon"  (meaning  the  plaintiff)  '<  broke  open  and  rob- 
bed George  AsplifCe  desk/'  (thereby  meaning  that  the 
plaintiff  had  feloniously  stolen  and  taken  away  divers  somi 
of  money  and  other  articles,  from  and  out  of  a  certain  deA 
used  by  and  in  the  possession  of  one  Geiorge  Atplu^) 
The  sixth  count  stated  defamatory  words  to  have  beea 
spoken  by  the  defendant  in  conversation  with  one  Lacy*  ss 
follows:  ^  Ah!  Mr.  iioAtniOA, indeed !  He'*  (meaning  the 
plaintiff)  **  has  been  robbing  me,"  (meaning  himself,  the 
defendant,)  **  and  I  have  sent  him  off/'  (thereby  oaeaning  that 
the  plaintiff,  while  he  was  in  the  service  of  the  defendant, 
had  robbed,  cheated,  and  defrauded  the  defendant,  sad 
that  by  reason  of  the  dishonest  and  unfaithful  condoct  of 
the  plaintiff,  as  such  servant  as  aforesaid,  the  defendant  bad 
dismissed  and  discharged  the  plaintiff  from  the  defendant's 
service  and  employ.)  The  seventh  count  was  similar  to  the 
third,  except  in  stating  the  words  to  have  been  spoken  in  s 
discourse  with  one  Janes.  The  eighth  count  (also  in  a  col- 
loquium with  Jones,)  stated  the  words  thus :  <'  Robimm" 
(meaning  the  plaintiff)  '*  has  robbed  me,"  (meaning  the  de» 
fendaat;  thereby  meaning  that  the  plaintiff  had  cheated  sad 
defrauded  the  defendant  of  certain  moneys,  which  the  phintiff 
had  received  into  his  custody  aa  the  servant  of,  and  for  and 
on  behalf  of  the  defendant.)  The  declaration  stated  as  special 
damage,  that  RawUns,  who  before  and  at  the  time  of  &c., 
was  about  to  retain  and  employ,  and  would  otherwise  bafe 
retained  and  employed  the  plaintiff  as  bis  servant  for  cer- 
tain wages,  wholly  refused  to  retain  or  employ  him. 
Pleas:  first,  not  guilty;  secondly,  as  to  the  words  con- 
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tained  in  the  Ist,  2,d,  4xh,  6th,  and  8th  counts^  and  part  of        ^^^- 
the  words  io  the  Sd  and  7th  counts,  a  juatification.  j^^^ 

Replication  to  the  second  plea,  de  injurid*  v. 

The  jury  found  both  issues  for  the  plaintiff^  damages  150/. 

Judgment  was  afterwards  entered  up(a)  in  the  Court  of 
King's  Bench|for  the  plaintiff  generally* — I  ML  damages, 
and  158/.  costs. 

Error  having  been  bronghti  the  case  was  argued  in  last 
Trinity  term  before  Tindah  C.  J.,  Lord  Lyndimrsi,  C.  B., 
Park,  J.,  Goie/ee,  J.,  Bosanquei,J.,  Botkmd,  B.,  Jlder- 
son,  B.«  and  Gumey,  B. 

F.  Kelly,  for  the  plaintiff  in  error,  was  stopped  by  the 
Court,  who  called  upon  the  counsel  for  the  defendant  in 
error  to  support  the  judgment. 

Piatt,  for  the  defendant  in  error.  It  cannot  be  doubted 
that  the  first  count  is  good.  [Tindal,  C.  J.  It  is  clearly 
good  according  to  Slowman  v.  Dutton(b),  and  Tomlinsonv. 
Brittlebank{c).  But  in  some  of  the  other  counts,  the  in- 
nuendoes change  the  sense  of  the  previous  words,  by  the 
introduction  of  new  and  distinct  facts,  not  alleged  in  the 
inducement.  All  the  decided  cases  are  against  the  intro- 
duction of  new  facts  in  the  innuendo  ((/).]  The  innuendo  First  point: 
may  be  rejected  as  surplusage.  [Tindal,  C.  J.  That  may  I"n««"^°- 
be  done  where  the  words  spoken  import,  in  themselves,  a 
criminal  charge,  and  the  innuendo  introduces  matter  that  is 
merely  useless,  and  not  in  any  way  altering  the  nature  of 
the  charge  which  the  words  would  import.  But  how  are 
we  to  know  that  tan  money  can  be  the  subject-matter  of 
robbery  ?  and  even  if  we  were  to  take  notice  of  the  mean- 
ing of  tan  money,  the  facts  introduced  in  the  innuendo 
shew  that  the  defendant  did  not  mean  to  impute  robbery, 

(a)  Wiihout  any  motion  in  ar>  (d)  rt<^Com.Dig.<i^.  Action  upon 

rest  of  judgment.  the  Caie  for  Defamation,  (G.  8»  G. 

{h)  10  Bingh.  402 ;  4  Moore  9c  10,) ;  Bac.  Abr.  tii»  Slander,  t.  4.  ; 

Scott,  174.  De  Grey,  C.  J.,  in  Rex  v.  Home,  1 

(c)  Ante,  vol.  i,4^5  ;  4  Barow.  fe  Cowp.  684 ;  1  Vin.  Abr.  6S4,  tU. 

Adol.  630.  Actions  (for  Words)  (I  h.) 
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1835. 
Day 

V. 
ROBIMBON. 


Second 
point  (6) : 
Words  action« 
able  with  spe- 
cial damage. 
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but  embezzlement.]  The  expression,  '<  one  shilling  tm 
money/'  must  mean  something  which  may  be  the  subject- 
matter  of  robbery.  Suppose  that  the  words  had  been, 
''You  have  robbed  me  of  one  shilling  pocket  moneyV 
[j4ldersori,  J.  I  do  not  know  that  these  words  would  haTe 
been  slanderous  in  themselves,  but  your  innuendo  intro- 
duces another  meaning  of  the  word  "rob**'  Park,  J.  And 
you  shew  the  words  on  the  record  not  to  Ghai|;e  a  robbeiy.] 
If  the  innuendo  is  supported,  it  shews  that  the  plaintiff  had  a 
good  cause  of  action ;  but  if,  on  the  other  hand,  it  is  to  be 
rejected,  it  cannot  be  looked  to  for  the  purpose  of  qualify- 
ing the  meaning  of  the  word  "  robbed."  Rejecting  it, 
there  is  a  simple  charge  of  robbery,  which  is  actionable. 

It  is  not,  however,  necessary  to  shew  that  the  words  in 
all  the  counts  are  actionable  in  themselves ;  for  as  special 
damage  is  laid,  it  is  sufficient  to  shew  that  words  actionable 
tsnth  special  damage  are  stated .  Whether  the  innuendoes  be 
rejected  or  received,  it  is  submitted  that  in  every  count  there 
are  clearly  words  which  are  actionable  with  special  damt^. 

Tin  DAL,  C.  J.  (after  conferring  with  the  other  Judges.) 
— The  special  damage  is  stated  as  the  result  of  the  speaking 
of  all  the  words  in  the  several  counts,  not  of  the  words 
stated  in  those  counts  only  which  are  good.  It  is  impos- 
sible, therefore,  upon  this  general  finding  of  the  jury,  that 
we  can  see  that  the  damages  have  been  given  in  respect  of 
those  counts  only  which  are  good,  and  of  the  special  da- 
mages resulting  from  the  words  stated  in  those  counts. 
Part  of  the  damage  may  be  for  the  one  count,  and  part  for 
the  other.  In  order,  therefore,  that  the  damages  may  be 
ascertained  to  be  given  for  that  part  of  the  declaration 
which  is  free  from  the  objection  before  adverted  to,  we 
think  that  a  venire  de  novo  must  be  awarded. 

Venire  de  novo  awarded  (a). 

(a)  As  no  writ  of  attaint  can  only.  Vide  Cheyney^s  case,  10  Co. 
nowbebrought,(6G.4,c.50,s.60,)  Rep.  118  b;  Herbert  ▼.  Waters, 
it  would  seem  that  the  Court  might  Carthew,  368;  Kyutstou  t.  Mejfor 
have  upheld  the  finding  of  the  jury  of  Skrewtbwy,  2  Str.  105S;  1 
t^xm  the  iisue^  and  have  awarded  a  Wms.  Saund.  195  b. 
writ  of  inquiry  to  oiieif  the  damages        (6)  Not  noticed  in  the  judgment 
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Burn  and  another  v.  Carvalho  and  others,  Assignees  of 
FoRTUNATO,  a  Bankrupt,  (in  Error.) 

The  facts  of  this  case  appear  in  the  report^  ante,  vol.  u  The  assignees 

p.  700,  of  the  decision  of  the  Court  of  King's  Bench  upon  do  nSS^^ 

the  special  case.     The  special  case  having  beeui  pursuant  under  the  as- 

to  a  power  reserved,  turned  into  a  special  verdict,  such  ver-  p^!JJ^^he  ^^^ 

diet  was  stated  upon  the  record  returned  to  the  writ  of  suitable  title 
,  I       .    1  ..    1      ^  .    ,  to  which  had 

error  sued  out  upon  the  judgment  of  the  Court   below,  been  trans- 

The   errors   were  argued  in   last  Easter  vacation,  before  5^"^*^^°^ 
Tindal,  C.  J.,  Lord  Lyndhurst,  C.  B.,  Park,  J„  Gaseke^  J.,  ruptcy. 
Bouinqutt,  J.,  Bolland,  B.  and  Gi/mey,  B.  eqStobir'' 

transfer  must 
Starkie,  for  the  plaintiffs  iu  error,  contended  that  the  as-  complete  be- 
signees  of  a  bankrupt  could  not  recover,  upon  a  mere  legal  ^^^  ^^  ^*'"^' 
title,  property  which  they  would   be  bound  in  equity  to  must  have 
refund  when  recovered ;  that  in  this  case  the  letters  operated  ^"  ^*'*"*' 
as  such  an  equitable  assignment  to  the  plaintiffs  (in  error)  of  whole  or  an 
the  goods  directed  by  the  bankrupt  to  be  handed  over  to  ^n'c^Tpe- 
their  agent  at  Bahia,  as  would  give  them  an  interest  not  ^^^^  property, 

liable  to  be  defeated  by  an  act  of  bankruptcy  occurring  notcontin-  ' 

gent 

A.  at  Liverpooly  having  consigned  goods  to  B.,  at  Bahia,  for  sale  on  his  {AJ%)  account, 
draws  bills  on  B.  to  be  paid  out  of  the  produce  of  the  consignment.  A,  negotiates  the 
bills  with  C.  in  London.  Upon  B.'s  refusing  to  pay  the  first  of  the  bills,  C.  writes  to 
A.  as  follows  :  "  I  request  you  to  write  to  B.  by  the  first  vessel,  with  orders  that,  in 
case  he  does  not  pay  your  drafts,  he  shall  immediately  hand  over  such  property  as  he 
may  have  of  yours  of  an  equivalent  value  to  the  bills  not  paid  b^  him,  to  D.  my  agent 
at  Bahia."  A.  answered,  "  Agreeably  to  your  instructions,  I  will  write  to  B.  by  brig 
W.,  directing  him  to  hand  over  to  D.  propertv  of  mine  in  his  hands  to  cover  the  amount 
of  the  bills  Uiat  may  eventually  not  be  paid. '  A.  accordingly  wrote  to  B.  this  letter, 
which  was  not  communicated  to  C,  ''  I  have  engaged  to  C.  that  you  shall  pass  into 
the  hands  of  D,,  his  agents,  all  the  property  which  may  exist  in  your  hands  for  my 
account;  you  will  arrange  with  D.  tne  mode/'  &c.  Before  this  letter  reached  Bahia 
A.  became  bankrupt ;  D.  afterwards  receiving  goods  from  B.  to  an  amount  somewhat 
less  dian  the  bills  unpaid,  sold  them,  and  remitted  the  produce  to  C: — Held,  that  C.  had 
not,  at  the  time  of  the  bankruptcy,  such  an  equitable  interest  in  the  goods  as  would  pre- 
vent ^.'s  assignees  from  recovering  in  trover. 

DubUatur,  wheUier  the  last  of  the  above  letters  was  admissible  in  evidence;  but  held, 
that,  whether  admitted  or  not,  the  assignees  might  recover. 

VOL.  IV.  3  M 
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1835.        before  the  actual  delivery  of  the  goods.     He  further  con- 

^^T"""^      tended,  that  the  letter  of  lllh  April  from  the  baokroptto 

and  another    ^g<^f  (which  was  rejected  by  the  Court  below)  was  so 

Cabvalh      ®®"n«ct«d  wit*>  ^^^  letters  of  the  4th  aod  91I1,  dnt^  altlumgk 

and  others,     not  communicated  to  the  plaintiffs  in  error,  it  was  not  liable 

to  be  countermanded  by  the  bankrupt, — or  by  the  operation 

of  his  bankruptcy ;  or  that  it  might,  at  all  events,  be  used 

in  aid  of  the  other  letters.    Lempriere  v.  Pasley  (a),  Brtnen 

t.  Heaihcote(h),  Bailey  v.  Culverwill{c),  Scott  v.  Porcher(i), 

talkener  v.  Case^e),  and  lu  re  Ship  Warre{f),  were  cited 

in  the  course  of  this  argument. 

Crompton  contri,  contended  that  the  rule  that  assigneei 
of  a  bankrupt  cannot  take  under  the  assignment,  property, 
the  equitable  title  to  which  was  in  another  than  the  bank- 
rupt, is  limited  to  cases  in  which  the  bankrupt  was  a  mere 
naked  trustee;  and  that  therefore  if  the  bankrupt  possessed 
a  pombilily  of  interest,  from  which  a  benefit  might  result  to 
bis  creditors,  as  by  reason  of  a  surplus  after  satisfying  the 
equitable  claim  of  such  other  party,  the  assignees  were 
entitled  to  recover :  that  the  letter  of  1 1th  April,  not  haviog 
been  communicated  to  the  plaintiffs  in  error,  did  not  form 
part  of  the  contract  between  them  and  the  bankrupt,  and 
was  a  mere  countermandable  authority,  which  was  counter- 
manded by  the  bankruptcy :  that  without  such  l«lter,  and 
even  if  it  were  received,  there  was  not  shewn  to  have  been 
any  equitable  assignment  by  the  bankrvpt  of  any  €9rtam  or 
ipecified  amount  of  property,  but  at  most  only  an  agreemeot 
to  assign,  in  the  event  of  the  bills  being  unpaid,  goods  equi- 
valent to  the  amount  of  the  bills  which  might  happG%  to  be 
unpaid  by  the  bankrupt  or  his  i^ent.  Be$i  v.  Argle${£^ 
Scott  V.  Porcher(h)f  Ex  parte  Hey  wood  (i),  Romy^  Daw 

(0)  ft  T.  R.  485.  2  T.  R.  491,  MS.  cited. 
(6)  1  Atk.  160.  (/)  8  Price,  269,  n. 

(c)  2  Mann.  &  Ryl.  564;    8         (g)  2  Crompt  &Meet.  401. 
Barnw.  &  Cressw.  448.  (A)  3  Meriv.  652. 

(d)  3  Meriv.  652.  (i)  2  Rose's  Bankruptcy  Cases, 

(e)  1  Brown's  Ch.  Ca.    125;  355. 
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9^n(a)f  Yeates  v.  Groves  (b),  Bailey  v.  Culverwdl{c)t  Car^ 
penterit.  MarneU{d),  and  Winch  v.  Keeley{e),  were  cited 
and  relied  on,  or  distinguished  from  the  present  casci  in  the 
course  of  this  aiKument. 

Cur.  adp,  vuli* 
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1635. 


Burn 
aod  anocher 

Carvalha 
and  others. 


In  the  foHQwing  vacation  the  judgment  of  the  Court  was 
delivered  bj  Lord  Lyndhurst,  C.  B.  (in  the  absence  of 
Tindul,  C.  J«)  as  follows  : — The  question  in  this  case  is, 
whether  there  was  an  equitable  transfer  bj  Fortunate,  before 
his  bankruptcyi  of  the  goods  which  are  the  subject  of  this 
action  ?     Unless  there  was  such  a  transfer  complete  before 
the  bankruptcy^  the  property  in  the  goods  passed  to  the 
anignees.  We  think  there  was  not  such  a  complete  transfer, 
and  consequently  that  the  plaintiffs  below  are  entitled  to 
recover.    By  the  terms  of  the  Bankrupt  Act  (/),  all  the 
personal  estate  which  the  bankrupt  possessed  at  the  time  of 
the  bankruptcy,  vested  in  the  plaintiffs  below  by  the  assign- 
ment ;  and  therefore,  unless  an  equitable  lien  existed  at  the 
time  of  the  assignment,  upon  the  whole  or  an  ascertained 
part  of  the  property  in  question,  such  property  had  passed 
to  them  by  the  assignment.    It  is  admitted  by  the  plaintiffs 
below,  that  nothing  passed  to  them  by  the  assignment,  but 
sneh  property  as  the  bankrupt  was  equitably  as  well  as 
legally  entitled  to.    Then  do  the  facts  here  shew,  con-- 
sistetidy  with  decided  cases,  that  the  equitable  title  to  these 
goods  had  passed  from  the  bankrupt  to  the  defendants 
before  the  bankruptcy  i    In  Brown  v.  Heathcote(g\  Falk- 
en$ry.  Can  (A)i  and  Lemprierey  v.  Pasley  (J),  the  assignment 
wis  direct  and  unequivocal,  and  complete  before  the  act  of 
bankruptcy.    There  was  in  those  cases  nothing  dependent 
on  a  contingency^  much  less  on  a  contingency  which  might 


(a)  1  Ves.  sen.  331. 

(b)  1  Vcs.jun.280. 

{$)  %  Man.  &  tlyL  564;  8  Ban. 
&  Cressw.  448. 
(<0  3  Bos.  &  Pal.  40. 


(e)  1  T.R.623. 
(/)  6  Geo.  4,  c.  16,  s.  83. 
(g)  1  Atk.  160. 
(h)  2  T.  R.  491,  MS.  cited, 
(i)  2  T.  R.  485. 
3  m2 
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1835.  not  have  been  determined  before  the  assignor  became  bank- 
^""^^  rupt.  Nor  could  it  be  objected  in  those  cases,  that  the 
and  another  assignment  was  not  of  the  whole  or  of  an  ascertained  part 
C  RVALHo  ®^  ^^^  goods  in  question.  And  where  the  payee  of  a  note 
and  others,  delivers  it  for  value,  but  neglects  to  indorse  it,  and  after- 
wards becomes  bankrupt,  and  the  assignees  after  the 
bankruptcy  receive  the  amount  of  such  note,  it  has  been 
decided  that  they  hold  such  amount  as  trustees  for  the 
party  to  whom  the  note  was  delivered  ;  Ex  parte  Byas  (a). 
Smith  V.  Pickering  (b)  is  a  similar  case.  But  in  those 
cases  the  delivery  was  complete,  and  the  extent  of  the  lien 
ascertained  before  the  bankruptcy.  Here,  the  defendants 
below,  at  the  time  when  they  wrote  their  letter  of  April  4th 
to  the  bankrupt,  were  ignorant  both  of  the  amount  of  the 
bills  to  be  returned  for  non-payment,  and  the  amount  of 
goods  in  the  hands  of  Rego.  All  that  they  ask  of  the  bank- 
rupt in  that  letter  is,  ''  that  you  will  write  to  Mr.  Ri^  by 
the  first  vessel,  with  orders  that  in  case  he  does  not  pay 
your  drafts,  he  will  immediately  hand  over  such  property  as 
he  may  have  of  yours,  of  an  equivalent  value  to  the  bills  not 
paid  by  him,  to  our  agent  Mr.  Fogeler  of  Bahia ;"  and  the 
bankrupt,  in  his  answer  dated  April  9th,  says,  ''  I  will 
write  to  Mr.  Rego  per  brig  Wavertree,  to  sail  on  the  l^th 
of  this  month,  directing  him  to  hand  over  to  Mr.  Fogeler 
property  of  mine  in  his  hands,  to  cover  the  amount  of  bills 
that  eventually  may  not  be  paid."  Here  is  no  immediate 
assignment  of  any  certain  and  specified  amount  of  property 
but  at  most  only  an  agreement  to  assign,  on  a  contingency, 
an  uncertain  quantity  of  goods ;  and  that  quantity  remamed 
uncertain  up  to  the  time  of  committing  the  act  of  bank- 
ruptcy,— upon  which,  all  the  property,  legal  and  equitable, 
which  the  bankrupt  had,  became  vested  in  the  assignees ; 
and  having  once  passed  to  them,  it  could  not  be  divested 
again  to  answer  the  event  of  a  conditional  asisignment. 
There  is  no  authority  for  saying  that  this  could  take  place ; 

(fl)  1  Atk.  124.  (6)  Peake's  N.  P.  C.  50. 
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and  the  principle  of  the  bankrupt  law  is  against  it.  As  ta 
the  letter  dated  April  11th,  which  was  rejected  by  the 
Court  below,  some  of  the  judges  of  this  Court  think  that  as 
it  was  the  letter  referred  to  by  the  bankrupt  in  his  letter 
dated  April  9th,  as  about  to  be  written  by  him,  and  as  the 
writing  of  it  formed  part  of  the  transaction,  it  was  admis* 
sible  in  evidence.  But  the  reception  of  it  would  not  remove 
the  difficulty  which  has  been  stated,  and  therefore  it  is 
unnecessary  to  determine  this  point.  The  Lord  Chief 
Justice  of  the  Common  Pleas  concurs  with  us  in  the 
present  decision.    The  judgment  will  be  affirmed. 
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Bush 
and  another 

V. 

Carvalho 
and  others. 


Judgment  affirmed. 


The  Master,  upon  the  taxation  of  the  costs  of  the  plain-  The  Court  of 
tiflFs  below,  believing  this  case  to  be  within  sect.  30  (a)  of  chai^r^can- 

3  8c  4  Will.  4,  c.  42,  which  received  the  royal  assent  14th  not,  under  3  & 

"  4  WiU»  4 

August,  1833>  allowed  them  interest  on  the  damages  re'  c.  42,8.  30, 

covered  from  3d  June  1833,  on  which  day  the  writ  of  error  allow  m/ww* 

'     ^  ^  .    upon  the  da- 

was  tested.      Starkie,  in   Michaelmas  term,  moved  this  mages  reco- 

Court  for  a  rule  calling  upon  the  Master  to  review  his  I^„oi^i^ 
taxation,  and  to  strike  out  the  sum  so  allowed  for  interest,  tion  in  which 
He  contended  that  the  enactment  upon  which  the  Master  brought,  ex- 
had  proceeded  was  prospective  only,  and  that  as  the  act  <^p^  ^^^^  ^ 
received  the  royal  assent  on  a  day  subsequent  to  the  sumg  u  tested  sub- 
out  of  the  writ  of  error  in  this  case,  iuterest  ought  not  to  J«^'^«°^^y  ^ 

'  ®  the  day  on 

have  been  allowed.  which  that  act 

received  the 

Crompton  contri  contended,  that  as  by  section  44  of  the     Although  ia 

act  it  was  expressly  enacted  "  that  the  act  should  commence  "*  act  of  par- 
'^        "^  hamentitis 

expressly 
(a)  Which  enacts,  <<  that  if  any      defendant   therein,   then    interest  enacted  that  it 
person  tkall  sue  out  any  writ  of     shall  be  allowed  by  the  Court  of  shall  cam- 
error  upon  any  judgment  what-      Error  for  such  time  as  execution  ii^eneeand 
soever,  given  in  any  Court,  in  any      has  been  delayed  hy  such  writ  of  A^arf<i« 
action  personal,  and  the  Court  of     error,  for  the  delaying  thereof.''       namtdy  yet  if 
Error  shall  give  judgment  for  the  Uie  royal 

assent  be  not 
obtained  until  a  day  subsequent,  the  provisions  of  a  particular  section,  in  its  terins  pfo* 
ipectwCf  do  not  take  effect  until  such  subsequent  day. 
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1895.        and  take  effect  on  ^Jirsi  day  of  June,  1833/'  Am  pfo- 

^^^      viiiona  of  secL  30  must  be  held  to  be  applieable  to  tUa 

and  anotlMr    writ  of  error,  notwithstanding  the  act  did  not  raeniFe  the 

Caetaiao     ^^^^  assent  until  after  the  teste  of  the  writ;  and  he  refened 

vid  odiOT.     to  Freeman  v«  Moye$(a)p  in  which  the  Court  of  K.  B.  heU 

that  sect.  31  applied  to  actions  by  executors,  which  w«n 

pendbg  at  the  time  of  passing  the  act. 


Sedper  Cfir.*-*-Sect.  31  is  not  in  its  terms  protpteiUfe^  as 
regards  the  description  of  actions  to  which  its  pronsaaas 
were  to  apply,  but  seems  expressly  intended  to  compiaheMd 
actions  brought  as  well  as  actions  to  be  brought.  Sect.  30 
is  protpective  only  in  its  language,  and  cannot  dierefora 
apply  to  this  case.    Consequently  interest  cannot  be  allowed. 

Rule  accordin^y. 
(a)  Ant€f  ill.  SSS;  1  Adol.  ft  Ellis,  SSS. 


Thatcoft- 
stnicUoB  of  a 
will  is  to  be 
preferred, 
which,  con* 
sistently  with 
the  rules  of 
law,  gives  eS- 
feet  to  the 
greatest  part 
of  it. 

Whether 
the  doctrine 
that  a  general 
intent  is  to  be 
preferred  to 
a  particular 
intent  mani- 
fested in  a 
will,  is  in- 
correct and 


Galuni  and  others  v.  Doe  d.  John  Andrew  Gallini, 
(in  Error.) 

XHIS  caae  is  fully  reported  upon  the  decimon  of  tha  Court 
of  King's  Bench  in  Michaelmas  terni|  1834,  ante,  vol*  ii* 
p.  619-  A  writ  of  error  having  been  brought,  and  the 
errors  argued  here  by  Lynch  for  the  plaintiffs  in  error,  and 
by  Coote  for  the  defendant  in  error,  before'Ttado/,  C.  J«, 
Lord  Abinger,  C.  B.,  Park,  J.,  Ga$elee,  J.,  Vaughan,  J., 
JBosanquttf  J.,  Parke,  B.,  Bolland,  B.,  and  Gumey,  B., 
the  Court  took  time  to  consider  of  their  judgmenti  which 
was  now  delivered  by 

TiNDAL,  C.  J. — The  question  for  our  consideraUon  is| 
whether  the  Court  of  King's  Bench  has  pot  the  proper 
construction  upon  the  will  of  Sir  John  Andrew  Galtini  set 
out  in  the  special  verdict. 

The  Court  of  King's  Bench  has  decided^  that  under  this 
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will  Fr0neis  Cecil  Galling  tbe  eldest  son  of  the  testator,  did 
not  take  aa  immediate  estate-tail  in  possession^  but  an  estate 
for  life  only  ;  but  that  his  children  took  several  estates-tail 
in  undivided  shares  as  tenants  in  common.  And  as  Johm 
Andrew  Gallini  is  the  eldest  son  and  heir  of  Francis  Cecil 
Gallini,  and  in  the  character  of  heir  in  tail  alone  claims 
the  whole  of  the  property  in  question ;  and  as  the  defend* 
ants,  being  two  brothers  and  one  sister  of  John  Andrew 
Gallini,  claim»  adversely  to  him,  three  undivided  fifth  parts 
of  the  property  devised,  the  judgment  must  be  affirmed  if 
Francis  Cecil  Gallini  took  for  life  only,  and  not  in  tail. 
And  we  are  all  of  opinion,  that  the  construction  put  upon 
this  will  by  the  Court  below  is  the  right  construction. 

We  think  it  unnecessary  to  enter  into  the  discussion,  in 
what  cases  and  how  far  the  particular  intent,  in  a  will,  must 
give  way  to  the  general  intent  of  the  testator  appearing  upon 
the  same  instrument,  when  the  two  intents  are  inconsistent 
with  each  other;  because  we  think  that  the  construction 
which  has  been  put  by  the  Court  below  upon  this  will,  is 
the  only  one  which  can  give  effect,  if  not  to  the  whole  of 
the  will,  at  all  events  to  so  much  of  it  as  can  be  legally 
carried  into  effect. 

The  question  is,  whether  the  children  of  the  testator  took 
estatesotail  in  the  properties  severally  devised  to  them,  or 
estates  for  life  only,  with  remainder  to  their  children  in  tail; 
that  is,  considering  the  question  with  reference  to  the  parti- 
cular premises  for  which  this  ejectment  is  brought,  whether 
Francis  Cecil  Gallini  took  in  tail  or  for  \\(ei 

The  testator  first  gives  to  JP.  C.  Gallini  an  express  estate 
for  life  in  the  share  devised  to  him,  with  remainder  to  trus- 
tees to  support  contingent  remainders,  with  remainder  unto 
and  amongst  all  and  every  his  children  who  shall  be  living 
at  the  time  of  his  decease,  for  and  during  their  natural  lives, 
as  tenants  in  common.  If  we  pause  here,  every  provision 
in  the  will  points  directly  against  an  estate  tail  in  P.  C. 
Gallini.  There  is  an  express  estate  for  life,  trustees  to 
support  contingent  remainders,  remainder  to  such  children 


60S 


iea5. 
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only  as  shall  be  living  at  bis  deatb,  and  to  such  children 
for  life  only,  and  to  them  as  tenants  in  common.  The 
will  then,  after  providing  for  the  case  of  a  survivorship 
amongst  the  grandchildren,  proceeds  thus  :  ''  and  from 
and  after  the  decease  of  all  the  children  of  each  of  my  said 
sons  or  daughters  vrithout  issue,  I  give  and  devise  the 
estates  to  them  respectively  limited  as  aforesaid,  amongst 
all  and  every  the  lawful  issue  of  such  cbiM  or  children 
(during  their  lives)  as  tenants  in  common,  and  to  descend  in 
like  manner  to  the  issue  of  my  said  sons  and  daughters 
respectively,  bo  long  as  there  shall  be  any  stock  or  offspring 
reoMining."  It  is  very  difficult,  if  not  altogether  impos- 
sible, to  put  any  intelligible  construction  upon  the  whole  of 
this  clause.  It  is  sufficient  however  to  observe,  that  so  iar 
as  we  have  proceeded  at  present,  there  is  nothing  to  shew 
an  intention  that  F,  C.  Gallim  should  take  a  larger  estate  than 
the  estate  for  life  which  had  been  originally  expressly  devised 
to  him,  or  that  the  estates  for  life  expressly  devised  to  the 
grandchildren,  should  be  in  any  way  defeated  by  enhurgittg 
the  life  estate  of  F.  C.  GalUni,  into  an  estate  tail.  On  the 
contrary,  we  hold  the  necessary  construction  of  thoee 
words  to  be  that  of  enlarging  the  estates  for  life  previously 
given  to  the  grandchildren,  into  estates->taii. 

Tlie  chiuse  then  follows  upon  which  the  plaintiff  mnly 
relies :  "  and  for  default  and  in  failure  of  issue  of  any  ^f^ 
said  sons  and  daughters,  I  give  and  devise  the  estate  so 
limited  to  him  or  them  dying  without  issue,  to  the  swr* 
vivors  &c.,  and  for  dtfault  and  in  failure  of  issue  of  allnnf 
said  sons  and  daubers  except  one,  I  give  and  devise  all  my 
freehold  estates  unto  my  only  surviving  son  or  daughter,  his 
or  her  heirs  and  assigns,  for  ever." 

Under  this  clause  it  is  contended  by  the  plaintiff  that  the 
sons  and  daughters  of  the  testator  took  immedmte  estates-^ 
tail.  The  words  undoubtedly,  if  they  had  occurred  with- 
out  any  intervening  devise  to  the  grandchildren,  would  have 
been  sufficient  to  create  immediate  estates-tatL  But  in  die 
foregoing  part  of  the  will,  not  only  has  there  been  an  express 
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devise  to  the  grandchildren  for  life,  but  there  are  also  words 
sufficient  to  enlarge  such  estates  for  life  in  the  grandchildren 
into  estates-tail.  Admitting^  therefore^  the  argument  of  the 
plaintiff's  counsel  to  be  just,<— that  if  Mre  give  to  the  words 
**  failure  of  issue/'  when  applied  to  the  grandchildren  sur« 
vivingi  the  force  of  enlarging  their  estates  for  life  into  an 
estate-tail^  we  ought  to  give  the  same  effect  to  the  same 
words  at  the  end  of  the  devise,  when  applied  to  the  children 
of  the  testator,  and  consequently  that  their  estates  for  life 
must  be  similarly  enlarged, — still  the  question  arises,  whe- 
ther such  estate-tail  in  the  sons  and  daughters  of  the  tes** 
tator  is  immediate^  or  whether  it  is  not  to  he  postponed  UBtii 
after  the  estate-tail  in  the  children  of  such  sons  and  daughters 
has  taken  effect*  If  we  consider  the  clause  last  referred 
to,  as  giving  an  immediate  estate*tail  to  the  children  of  the 
testator,  the  previous  devise  to  the  grandchildren  as  tenants 
in  common  in  tail,  is  defeated ;  whereas  if  we  hold  the  devise 
to  the  children  of  the  testator  to  be  an  estate-tail,  but  to  be 
a  limitation  in  remaifuler  only,  the  limitation  for  life  to  the 
children  will  take  effect,  and  the  devise  to  the  grandchildren, 
as  tenants  in  common  in  tail  in  remainder,  and  the  general 
remainders  over  to  the  children  of  the  testator  in  tail,  will 
also  take  effect;  smd  the  descent  of  the  property  will  be 
effectually  secured  in  the  line  of  the  testator's  femily,  as 
long,  to  use  the  testator's  own  expression,  as  **  there 
shall  be  any  stock  or  offspring  remaining."  It  is  objected, 
that  if  the  estate^tail  were  given  to  the  grandchildren  as 
purchasers,  and  one  of  them  had  died  in  the  lifetime  of 
the  testator,  and  had  left  issue,  that  issue  could  not  have 
inherited,  but  the  devise  as  to  such  grandchild  would 
have  altogether  failed,  as  a  lapsed  devise.  It  may  be  ad* 
mitted  that  such  would  be  the  consequence ;  but  as  this 
event  is  supposed  to  happen  in  the  lifetime  of  the  testator, 
it  would  be  open  to  him  to  make  such  new  disposition  of 
his  property  as  he  might  think  fit,  on  this  change  in  his 
family  taking  place ;  and  the  argument  therefore  is  not 
entitled  to  the  same  weight  as  where  the  construction  put 
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upon  a  will  i§  such,  that  a  failure  in  the  maniFett  inteDtioB 
of  the  testator  must  necessarily  fcdiow,  by  an  event  which 
takes  place  after  all  control  over  the  property,  and  all  means 
of  applying  a  remedy,  has  ceased.  Again^  it  is  clear  that 
even  in  the  case  above  supposed,  after  failure  of  the  issue 
of  all  the  other  grandchildren,  the  issue  of  the  grandchildren, 
so  dying  in  the  lifetime  of  the  testator,  would  ultimately  take 
under  the  estate-^tail  limited  to  the  sons  and  daughters  of 
the  testator,  which  would  then  come  into  operation.  It 
may  indeed  be  urged,  that  a  difficulty  of  a  similar  natnre 
may  take  place  under  the  construction  adopted  by  the 
Court,  by  the  failure  of  an  estate  on  a  contingency  which 
may  arise  after  the  death  of  the  testator.  For  suppose  the 
grandchildren  are  held  to  take  as  purchasers  in  tail,  then  the 
devise  being  limited  to  such  grandchildren  as  shall  be  living 
at  the  death  of  their  respective  parents,  if  any  grandchild 
should  die  leaving  his  parent,  and  leaving  issue,  such  issue 
would  not  take.  To  which  difficulty  the  only  answer  is, 
that  this  is  an  express  contingency  created  by  (be  testator 
himself,  and  he  cannot,  upon  any  principle  of  construction 
be  held  to  have  been  insensible  to  that  which  was  its  natnrsl 
and  necessary  consequence ;  and  in  this  case  also,  as  in  the 
last,  the  issue  of  the  grandchild  so  dying  might  ultimately 
take  under  the  devise  in  tail,  in  remainder,  to  the  children  of 
the  testator. 

The  cases  of  Murthaaite  v.  Jenkinson  and  Wotiom  v. 
Andrews,  relied  upon  for  the  plaintiff,  in  the  argument  b^ 
fore  usy  have  been  so  well  and  dearly  distinguished  from 
the  present,  in  the  judgment  given  by  the  Court  of  King^s 
Bench,  that  we  feel  it  unnecessary  to  add  any  thing  upon 
that  point,  or  indeed  to  make  any  further  observations  on 
the  case,  except  that  we  think  the  judgment  of  that  Court 
the  right  judgment,  inasmuch  as  it  proceeds  upon  that  con- 
struction of  the  will,  which  gives  the  utmost  possible  effect 
to  all  and  every  the  devises  contained  therein. 
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PRINCIPAL  MATTERS. 


ABUTTALS. 

I.  Description  of  Chse  by. 

See  Pleading,  II. 

ACCORD  AND  SATISFAC- 
TION. 

See  DiSTEiSB,  f . 

ACCOUNT  STATED. 

And$ee  T&usteEi  1. 
I.  What  shall  amount  to. 

An  offer  of  a  cognoTit  after  action 
brought,  will  not  support  a  count 
upon  an  account  stated.  Spencer 
V.  Parry.  Page  110 

ACKNOWLEDGMENT  OF 
DEBT. 

See  LiMiTATioKs,  Statutes  of,  IV. 

ADMINISTRATION. 

I.  Effect  of  Pouession  bj/  next  of  hin^ 
vnthout  grant  of. 

See  Settlemevj,  II. 

ADMINISTRATOR. 

I.  Liability  of. 
See  BuxLDWO  Act-^Costs,  9,  4. 


ADVERSE  POSSESSION. 

And  see  Ejectment,  4 — Limita- 
tions, Statutes  of,  I.  II. 

h  JFhat  ehaU  ammmt  to. 

1.  The  balding  over  tot  twenty  years, 
by  lessee  ror  years  determinable 
on  lives,  at  a  nominal  rent,  who, 
at  the  commencement  of  such 
holding  over,  falsely  asserts  that 
one  oi  the  cetteux  que  vies  is 
alive,  but  omits  to  pay  the  reserved 
rent,  is  not  an  adverse  possession 
barring  the  entry  or  ejectment  of 
the  reversioner.  Res  v.  The  Inha- 
bitants of  Axbridge.  477 

2.  So  although  the  reversioner  has 
notice  of  we  cesser  of  the  term, 
and  grants  a  fresh  lease  to  another 
person,  who  neglects  to  enter  for 
more  than  twentv  years.  Ibid. 

3.  A  wrongful  continuation  of  posses- 
sion for  twenty  years  after  the  ex- 
piration of  a  title,  under  which  the 
tenant  lawluUy  entered,  constitutes 
such  an  adverse  possession  as  will, 
under  the  Statute  of  Limitations, 
create  a  bar  to  an  entry  or  to  an 
action  of  ejectment.  Doe  d.  Parker 
and  others  v.  Gregory.  308 

4.  As  where  husband  of  tenant  for 
life  holds  over  twenty  years  after 
her  decease.  Ibid. 
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AFFIDAVIT. 

And  see  Corokse.^-£vid£NC£, 
14,  U. 

Upon  a  statement  of  counsel  that  he 
had  moved  for  a  rule  to  set  aside 
an  award,  under  a  mistaken  sup- 
position that  an  affidavit  deposing 
to  certain  facts  had  been  sworn, 
the  Court,  on  the  day  afler  grant- 
ing a  rule  nisi,  gave  leave  for  the 
rule  to  be  drawn  up  as  upon  read- 
ing such  affidavit,  on  condition 
that  it  should  be  sworn  on  that 
same  evening.    Ferrmg  v.  Kymer. 

4^77 

AFFILIATION. 
See  Basta&dit. 


AGENT. 
And  see  Insurance,  4. 

I.  Evidence  of  Authority » 

A.f  the  wife  of  £,,  orders  goods  of 
C,  to  be  sent  to  the  house  of  !>., 
a  relation  of  C.*s.  C.  on  the  fol- 
lowing day  sees  B.,  and  B.  accepts 
a  bill  for  the  price,  which  he  pays 
at  maturity.  At  the  time  of  pay- 
ing the  biU,  JB.  orders  goods  of  C. 
to  a  small  amount  for  himself.  A, 
subsequently  orders  other  goods 
of  C,  to  be  sent  as  before  to  the 
house  of  Z).: — Held,  that  there 
was  evidence  to  go  to  a  jury,  of 
B.*8  having  so  conducted  himself 
as  to  lead  C.  to  believe  that  A. 
had  B.'s  authority  to  order  the 
last-mentioned  goods.  Fiimer  v. 
Lynn.  559 

AGREEMENT. 

I.   Where  vraoabU  by  parol,  though 
reduced  into  loriting. 

See  Evidence,  18,  20 — Settle- 
ment, III.  13* 

II.  When  liable  to  Stamp. 

See  Stamp,  1. 


AMBIGUITY. 
See  Evidence,  17. 

AMENDMENT. 

See  Pleading,  20. 

ANCIENT  LIGHTS. 

A  jiarty  may  so  alter  the  mode  of  en- 
joyment of  ancient  lights,  as  to  lose 
the  right  to  them  altogether.  Gar- 
rett V.  Sharpe.  834 

ANCIENT  RENTS  AND 
RESERVATIONS. 

See  Power. 

ANNUITY. 
I.  Memorial. 

1.  An  annuity  deed,  the  menK>rial  of 
which  does  not  set  forth^  with  pre- 
cision, the  form  in  which  the  con- 
sideration was  paid,  is  void.  Leuis 
and  wtfe  v.  Hooper.  318 

2.  The  inaccuracy  of  a  statement  in 
the  memorial,  may  be  brought  be- 
fore the  Court  by  affidavit^  as  a 
gjound  for  setting  aside  die  secu- 
rities. IM, 

APPEAL. 

I.  Who  may  appeal  agmtut  Overseers* 

Accounts. 

See  Overseer,  I. 

II.  Sufficiency  of  StaUmtnitf  Grounds 

of. 

See  Highway,  II. 

III.  Appeal  against  Poor-rate,  haw  to 
be  di^osed  qfl  when  Rate  abandoned. 

See  Poor-rate,  IV. 

APPRENTICE. 
And  see  Evidence,  4 — Settle^ 

MENT,  I. 

I.  Stan^  on  Assignmeni. 
See  Stamp,  II. 
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ARBITRAMENT. 
And  see  Costs,  11,  12»  Id. 

I.  Submisium. 

Submisiion  of  Partnenkw  Matter  to 
Arbitration  by  ome  Partner^ 

See  Paetnbe. 

II.  Award  Stamp. 

What  an  Axoard  withtn  meaning  of 
Stamp  Act. 

See  Stamp,  S. 

IFhat  to  be  eonsidered  Fart  of  an 
Award  with  reference  to  Amoynt  of 
Stamp* 

See  Stamp,  4. 

III.  CoitSf  where  may  be  awarded. 

1.  Where  by  an  agreement  of  refe- 
rence, after  reciting  various  dis- 
putes and  claims  by  A»  and  £., 
(the  parties  to  the  agreement,)  and 
that  an  action  of  trespass  has  been 
commenced  by  A.,  against  B.,  the 
aforesaid  matters  are  referred  to 
C,  and  it  is  agreed  that  all  costs 
shall  abide  the  event  of  the  awards 
C.  cannot  make  any  award  as  to 
the  costs.    Boodle  v.  Daoies,    788 

2.  And  unless  C.  decides  all  the 
matters  referred  to  him  in  favour 
of  one  party,  the  plaintiff  and  de- 
fendant must  pay  their  own  respec- 
tive costs ;  even  though  the  arbi- 
trator decides  that  the  defendant 
has  committed  a  trespass  on  the 
plaintiff's  land.  Ibid. 

IV.  Awardt  where  wffideni. 

3.  After  declaration  and  before  plea» 
a  cause  and  all  matters  in  differ- 
ence between  the  parties,  were,  by 
a  judge's  order,  made  by  consent, 
referred  to  arbitration,«»the  costs 
to  abide  the  event  of  the  suit. 
The  arbitrator  awarded  that  a  ver- 
dict  should  be  entered  for  the  plain- 
tiff with  651.  damages;  and  that 
on  all  the  matters  in  difference  be- 


tween the  parties,  there  was  not 
any  sum  of  money  due  to  either  of 
the  parties:— Held,  that  this  was 
not  equivalent  to  an  award  that  the 
plaintiff  should  pay  the  defendant 
55/. ;  and  the  Court  therefore  re- 
fused an  attachment  to  enforce  the 
payment  either  of  the  551.  or  of 
the  costs.    Donlan  v.  Brett.     854 
4.  In  an  action  for  work  and  labour, 
money  paid,  &c.  a^inst  two  part^ 
ners,  all  matters  m  difierence  in 
the  cause  between  the  parties  are 
referred  to  a  legal  arbitrator.     In 
the  particulars  of  demand  in  the 
action,  and  before  the  arbitrator, 
credit  is  claimed  by  the  plaintiff 
for  the  amount  of  certain  checks 
given  to  one  of  the  defendants. 
The  arbitrator  awards  a  certain 
sum  to  the  plaintiff^  but  specially 
states  in  his  award  that  the  checks, 
or  the  money  paid  in  respect  there  - 
of,  were  claimed  as  matters  in  dif- 
ference in  the  cause,  and  declares 
and  determines  that  -  they  are  not 
matters  in  difference  in  the  cause : 
— Held,  that  the  award  is  not  final, 
and  is  therefore  void.    Samuel  and 
Phillips  V.  Cooper  and  Levey.     520 
5.  By  an  agreement  of  reference  be- 
tween A.  and  B.,  which  stated  that 
A.  claimed  a  yard  and  a  pump 
therein  as  his  exclusive  property, 
but  that  B.  had,  after  notice  not 
to  do  so,  entered  the  yard  and  taken 
water  from  the  pump,  and  that 
there  was  a  hedge  and  ditch  di- 
viding the  lands  of  ^.  and  B.,which 
A.  aueged  that  B.  had  removed 
into  his  {A. 'a)  land;  all  matters  in 
difference  were  referred  to  C,  who 
was  further  empowered  to  direct 
how,  and  by  whom,  and  in  what 
manner,  the  yard  and  pump  and 
hedge  and  ditch  should  thereafter 
be  enjoyed  and  occupied,  and  who 
should  have  the  care  and  manaffe- 
ment  thereof.     C.  awarded  that 
the  yard  and  pump  were  the  sole 
and  exclusive  property  of  A.,  ex- 
cept that  B.  had  a  right  to  take 
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water  from  the  pump,  and  to  have 
ingret§  and  egress  into  and  from 
the  jard  for  that  purpose;  and 
further,  that  the  pump  should 
thereafter  he  considered  as  Mong- 
ing  to  A,  Mnd  B.  jomtfyf  and  be 
repaired  at  their  joint  expense; 
and  that  B»  had  not  removed  the 
hedge  and  ditch  into  his  land^  but 
that  thereafter  the  hedge  should 
be  kept  in  repair  by  B,y  who  for 
that  purpose  should  be  at  liberty 
to  take  mud  from  the  ditch,  but 
that  subject  to  such  privilege  the 
ditch  should  thereafter  be  con- 
sidered as  the  exeiuswe  property  of 
^.:-*Heldy  that  the  direction  as 
to  the  future  enjoyment  &c«  is  not 
inconsistent  with  the  other  part  of 
the  award ;  and  held,  that  the  ar- 
bitrator had  not  exceeded  his  au- 
thority by  such  direction.  Boodle 
V.  Domff*  788 

V.  Attachment  for  Non-performmce 
of. 

6.  Matter  of  objection  not  apparent 
upon  the  face  of  an  award, — ^as  an 
omission  to  adjudicate  upon  a  mat- 
ter in  dispute  brought  before  the 
arbitrator, — cannot  be  shewn  for 
cause  against  a  rule  nisi  for  an  at- 
tachment for  non-performance  of 
the  award.    M* Arthur  v.  CampbelL 

IS08 

VI.  Award,  Effect  rf. 

7.  Where  all  matters  in  difference 
are  referred  to  an  arbitrator,  an 
award  directing  the  execution  of 
general  releases,  closes  all  accounts 
between  the  parties  up  to  the  time 
of  the  submission.  Trimmingham 
V.  Trimmingham.  786 

VII.  Setting  aside  Awardi. 

8.  A  rule  nisi  to  set  aside  an  award, 
ought  to  state  specifically  the  par- 
ticular grounds  of  objection.  Boo- 
dle t.Davk.  788 

9.  It  is  not  attffioieAt  to  state  that 


the  arbitrator  has  <<  exceeded  hn 
authority,"  or  that  <<  the  award  is 
uncertain  and  not  finaL'*         Ibid, 


ARREST. 

I.  Whether  Arreet  after  ime 
Faymeni  of  Debit  tegi 

See  P&ACTiCB,  I. 


II,  Money  paid  under  Illegal  Arratt 
how  recoverable. 

1.  Where  a  party  arrested  while  pri- 
vileged from  arrest,  jiaj%  money 
into  Court  by  pennission  ^  a 
judge,  in  order  to  obtain  hie  dis- 
charge, he  is  entitled,  upon  appli- 
cation to.  the  Court,  to  have  the 
money  returned  to  him.  FUt  v. 
Coomii.  685 

2.  But  such  application  must  be 
made  within  a  reasonable  time 
after  the  arrest,  or  the  delay  most 
be  satisfactorily  accounted  for. 

hid. 
8.  The  pendency  of  a  motion  to  set 
aside  the  proceedings  for  irregu- 
larity, was  held  to  be«  satisfiutory 
reason  for  having  deferred  the  ap- 
plication for  several  terms.     lUd. 

ASSESSED  TAXES. 

I.  What  a  suffideni  Demand  md  Be- 
fiud  to  varrmU  Di$ire»i» 

1.  In  order  to  authorize  a  levy  un- 
der 48  Geo,  8,  c.  99,  s.  88,  for 
arrears  of  assessed  taxes,  it  is  not 
necessary  that  those  arrears  should 
have  been  demanded  by  the  col- 
lector in  person,  upon  the  house- 
holder in  person,  or  that  there 
should  have  been  a  direct  relhsal 
of  payment  to  the  ooDector  in  per- 
son :  but  it  is  sufBcieiit  if  a  de- 
mand have  in  fact  been  made  by 
the  ec^eotor  or  a  peHMHi  aatbo- 
rised  by  him,  and  the  householder 
has  refused  payment,  whether  on 
the  ground  of  inability  or  for  any 
other  cauie.  Hex  ▼.  Ford  md 
oihen.  4#1 
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%.  Nor  18  it  neceMary  that  iht  col* 
lector  should,  in  the  demand,  have 
specified  the  exact  sum.         Ibid. 

II.  Rights  and  Dttiiei  of  Collectors 
upon  taking  Distresses  for. 

$.  A  collector  of  taxes  may  distrain 
without  having  his  warrant  with 
him,  sembie.  Rex  v.  Clarke  and 
another.  671 

4.  A  collector  of  taxes  has  no  right 
to  take  a  constable  or  other  per- 
aon  with  him  into  the  house  of  a 
party  of  whom  he  la  about  to  de- 
mand the  payment  of  arrears  of 
taxes,  and  upon  whom  he  is  about 
to  levy  a  distress  for  such  arrears, 
if  necessary;  unless  he  has  rea- 
sonable ground  for  apprehendinff 
that  an  assault  will  be  committed 
on  him,  or  that  the  distress  will  be 
resisted.  Ibid. 

5.  Where,  however,  A,^  a  collector, 
unwarrantably,  but  without  any 
objection  being  made,  introduces 
JB.,  a  constable,  into  the  house  of 
P.,  a  person  from  whom  he  de- 
mands taxes, — and  aflerwards,  rea- 
sonable ground  to  apprehend  vio- 
lence arising,  the  collector  intro- 
duces C,  another  constable,  upon 
whom  D.  commits  an  assault ;  it 
is  no  answer  to  an  indictment 
against  D.,  for  the  assault  on  C, 
in  the  execution  of  his  duty,  that 
the  collector  had  wrongfully  intro- 
duced B.  Ibid. 

6.  A. 9  collector,  demands  taxes  due 
from  D.,  the  owner  of  a  house, 
and  intimates  that  in  case  of  non- 
payment, he  shall  distrain :  upon 
which  jD.  threatens  A.  with  per- 
sonal violence;  but  ultimately 
promises  to  send  the  amount  on  a 
certain  dav.  This  promise  not 
being  performed,  J.  goes  again 
to  D.'s  house,  and  demands  the 
taxes  of  D.  D.  leaves  the  room 
in  which  A.  is,  and  fastens  the 
outer  door: — Held,  that  A.  was 
justified  in  unfastening  the  door 
and  introducing  conatablaai  and 


held,  that  upon  D.*n  resuming  into 
the  room  after  the  introduction  of 
the  constables,  accompanied  with 
a  number  of  men,  and  command* 
ing  C,  one  of  the  constables,  whom 
he  knew  to  be  such,  to  leave  the 
house,  it  was  the  duty  of  C.  and 
the  other  constaUea  to  remain. 

Ibid. 

ASSETS. 
See  BuiLMKo  Act,  i. 

ASSIGNMENT. 
See  Stamp,  IL 

ASSUMPSIT. 
And  see  Account  Stat£I> — Mastbr 

AND    SeXVANT— MoNtt    PAID  — 

Trustee. 

I.  Implied  Promise  by  Vendor^  upon 
Abandonment  of  unwritten  Contract 
for  Sale  of  Lands. 

1.  Upon  the  abandonment  of  an  un- 
written contract  for  the  sale  of 
land,  entered  into  at  an  auction, 
for  defect  of  title,  the  deposit 
money  and  money  paid  by  the 

Surchaser  to  the  auctioneer,  for 
ie  purchaser's  moiety  of  die  auc- 
tion duty,  may  be  recovered. — 
Oosbell  V.  Archer.  485 

£.  But  expenses  of  investigating  the 
title  cannot  be  recovered  without 
proof  of  a  written  contract  binding 
on  the  vendor.  Ibid. 

Nor  interest  upon  the  deposit.   Ibid. 

II.  Implied  Promise  to  indemnify  or 
contribute. 

See  Indemxitt. 

III.  hnpUed  Promise  by  Banker  to  pay 

Check. 

See  BiLU  and  Notxs,  3|  4. 


ATTACHMENT. 
See  AaBiTBAMxWy  V. 
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ATTORNEY. 
jfndsee  Evidence,  12 — Practice,  X. 

I.  Amendment  of  Notice  of  AppUca- 
Hon  for  Admission. 

1.  Where,  in  a  notice,  given  at  the 
commencement  of  Easter  term,  of 
the  intention  of  A.  to  apply  to  be 
admitted  an  attorney  orK.  B.,  the 
name  of  another  individual  was 
inserted  by  mistake  in  lieu  of  the 
name  of  the  person  with  whom  A, 
had  served  his  articles, — the  Court, 
upon  an  application  in  Easter  term, 
allowed  the  notice  to  be  amended, 
in  order  that  A.  might  be  admitted 
on  the  last  day  of  Trinity  term. 
Jn  the  matter  of  Clarke.  709 

II.  Negligence  of. 
See  New  Trial,  2. 

III.  Authority  of  Court  aoer. 

2.  When  deeds,  &c.  of  a  testator 
are  delivered  to  an  attorney,  in 
that  character,  by  an  executor  to 
whom  the  testator  devised  his  pro- 
perty in  trust  for  other  persons, 
the  attorney  cannot,  against  an 
application  by  the  executor  to  the 
Court  to  compel  him  to'  return 
those  deeds,  excuse  himself  on 
the  ground  of  an  equitable  interest 
under  the  trusts  personally  vested 
in  him,  the  attorney.  In  the  mat- 
ter of  fTaknesley,  Gent.^  one  SfC. 

543 

3.  Where  an  attorney  had  obtained 
from  an  aged  lady,  in  the  absence 
of  her  attorney,  her  signature  to  a 
paper,  whereby  she  agreed  to 
abandon  a  judgment  in  ejectment 
obtained  by  her  by  default  of  the 
tenant  in  possession,  and  to  allow 
the  question  of  the  title  to  be  fairly 
tried  as  between  her  and  the  at- 
torney's client,  landlord  of  the 
tenant  in  possession, — the  Court 
compelled  him  to  give  up  the  in- 
strument to  be  cancelled.  In  the 
matter  of  Oliver.  471 


IV.  l^ect  of  Neglect  to  take  od 
Certificate  for  less  than  a  Year. 

4.  An  attorney  may  maintain  an  ac- 
tion for  business  done  at  a  time 
when  he  was  uncertificated,  pro- 
vided a  certificate  be  taken  oat 
by  him  before  the  end  of  a  year 
after  the  expiration  of  the  period 
to  which  the  preceding  certificate 
extended.  Bowlers  Gent.,  one  ^. 
V.  Brown.  17 

V.  Effect  of  Neglect  to  take  out 
Certificate  for  more  than  a  Year. 

5.  A  person  who  has  been  regularly 
admitted  as  an  attorney,  but  who 
is  off  the  rolls  by  reason  of  his 
having  neglected  to  take  out  his 
certificate  for  one  whole  year,  is 
not  an  "  tmqualified  person"  within 
the  meaning  of  sect.  11  of  22 
Geo.  2,  c.  46.  In  re  Rou  and 
Hodgson.  763 

6.  But  he  may  be  proceeded  against 
by  virtue  of  the  general  jurisdic- 
tion of  the  Court  over  its  officers, 
if  he  takes  upon  himself  to  act  as 
an  attorney,  semble.  Ibid. 

VI.  Who  an  unqualified  Person  teithin 

22  Geo.  2,  c.  46,  #.11. 

7.  Whether  a  person  struck  oflf  the 
roll  for  misconduct  is  an  unquali- 
fied person  within  22  Geo.  2,  c.  46, 
s.  11,  qtuere.  In  re  Ross  and 
Hodgson.  763 

And  see  ante,  5,  6, 

VII.  Striking  off  the  RoU. 

And  see  Ross  and  Hodgson^  in  re,  765, 
ante,  7. 

8.  A  superior  Court  is  bound,  upon 
summary  application  under  22  Geo. 
2,  c.  46,  s.  11,  to  order  an  attorney, 
who  is  shewn  to  have  allowed  an 
unqualified  person  to  practise  in 
his  name,  in  such  Court,  to  be 
struck  off  the  roll.     In  the  matter 

'  of  Palmer,  Gent,,  one  4<.  529 

9.  But  that  Court  only  from  which 


the  abused  process  issues,  can, 
upon  summary  application  under 
this  enactment,  order  the  attorney 
to  be  struck  off  the  roll.  Ibid. 

10.  Where,  upon  such  an  application 
under  this  statute,  the  Court  ree- 
fers it  to  the  Master  to  say, 
whether  in  any  instance  the  un- 
qualified person  has,  with  the  per- 
mission of  the  attorney,  practised 
in  that  Court,  the  rule  can  be  made 
absolute  only  upon  its  appearing 
by  the  Master's  report  that  the 
case  is  within  the  statute;  not 
upon  the  ground  of  a  general  ju- 
risdiction of  the  Court  over  its 
officers.  Ibid, 

AWARD. 

See  Arbitrament. 

BAIL. 
I.  In  Civil  Cases. 
See  Practice,  2. 

II.  In  Criminal  Cases, 

The  Court  will  not  grant  a  rule  nisi 
to  remove  the  depositions  taken 
before  a  coroner,  and  to  bail  a 
party  charged  upon  the  coroner's 
inquest  with  manslaughter,  with- 
out an  affidavit  of  what  took  place 
before  the  coroner.  The  King  v. 
flfiiU.  6 

BAILMENT. 

See  Trover,  2. 

I.  Liability  of  Bailee,  for  Negligence, 

I.  Upon  a  bailment  without  reward, 
in  order  that  an  act  may  be  done 
by  the  bailee  for  the  sole  benefit 
of  the  bailor,  such  bailee  (or  man- 
datary) is  liable  only  for  gross 
negligence. 

3.  What  shall  amount  to  gross  neg- 
ligence, in  such  a  case,  is  a  ques- 
tion for  the  jury. 

3.  An  admission  by  an  innkeeper 
that  he  lefl  money  entrusted  to 
him  for  the  purpose  of  takmg  up 
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a  bill,  in  his  cash-box  in  his  tap- 
room, where  it  was  lost,  together 
with  a  much  larger  sum  of  his 
own,  is  evidence  of  gross  negli- 
gence to  go  to  a  jury.  Doorman 
V.  Jenkins.  1 70 

II.  Plea  of  the  Statute  of  Limitations, 
in  Trover  by  Bailor  against  Bailee, 
how  supported. 

See  Limitations,  Statutes  of,  II. 


III.  Goods  on  Premises  of  Bailee^  where 
privileged  from  Distress. 

See  Distress,  III. 

BANKER. 

When  bound  to  give  Notice  of  Disho- 
Hour  of  Check  paid  in  by  Customer, 

See  Bills  akd  Notes,  8,  9,  10,  11, 

BANKRUPT. 

When  Depositions  conclusive  Evidence 
of  Trading,  Spc, 

See  Evidence,  8,  9. 

BARON  AND  FEME. 

See  Husband  and  Wife. 


BASTARDY. 

1 .  To  give  jurisdiction  to  magistrates 
to  make  an  order  of  affiliation  under 
18  Eliz.  c.  3,  s.  2,  it  is  neces- 
sary that  it  should  be  for  the  relief 
of  a  parish  in  which  the  illegi- 
timate child  was  born,  and  to 
which  it  is  chargeable.  Res  v. 
Wilson.  24>3 

2.  A  fraudulent  removal  of  an  un- 
married pregnant  woman,  settled 
in  A.,  to  an  extra-parochial  place, 
by  the  putative  father,  does  not 
make  a  birth  in  the  extra-paro- 
chial place  to  be,  in  contemplation 
of  law,  a  birth  in  A.,  so  as  to  en- 
title that  parish  to  relief  under  1 8 
EUz.  c.  3,  s.  2.  Ibid. 
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S.  Nor,  where  the  removal  is  to 
another  parUh.  Jhid, 

4.  An  order  of  affiliation,  in  which 
the  hirth  of  an  illegitimate  child  is 
alleged  to  have  taken  place  in  A., 
and  which  is  confirmed  by  an  or- 
der of  sessions,  subject  to  a  case  in 
which  the  birth  is  stated  to  have 
occurred  in  B.,  to  which  the  pu- 
tative father  had  fraudulently  re- 
moved the  mother,  who  was  set- 
tled in  A., — is  bad,  on  the  ground 
(inter  alia)  that  it  contains  a  recital 
of  a,/aise  J'acL  Ibid, 

BENEFICE. 
See  Dilapidations. 

BILL  OF  PARTICULARS, 

See  Debtor  and  Creditor. 

BILLS  AND  NOTES. 
^ii(/ <ce  Usury,  II. 

I.  Transfer  of  Froperty  in* 

1.  A  promissory  note,  payable  to 
S.y  she  being  the  wife  of  ^.,  may 
be  indorsed  by  A,  alone.  Mason 
V.  Morgan.  46 

2.  In  assumpsit  for  money  had  and 
received,  where  it  is  shewn  that 
the  defendant  admitted  that  he 
had  received  a  bill,  drawn  on  a 
third  party,  to  which  the  plaintiff 
was  entitled,  and  that  he  had  paid 
it  into  his  bankers  on  his  own  ac- 
count, the  bankers*  clerk  cannot 
be  called  to  prove  that  the  de- 
fendant received  benefit  from  a 
bill  of  a  similar  description,  the 
bill  itself  not  being  produced,  nor 
its  absence  accounted  for.  Atkins 
V.  Owen.  123 

3.  When  a  customer  pays  to  his 
bankers  a  check  drawn  upon  them 
by  another  customer,  he  must,  in 
order  to  make  them  liable  at  all 
events,  demand  payment ^  or  request 
that  the  amount  may  be  placed  to 


his  credii,     Boyd  v.  Emmtrttm  <nd 
others.  W 

4.  An  assent  on  the  part  of  the 
banker  to  such  a  demand  or  re- 
quest, would  raise  an  implied 
promise  to  pay  or  give  credit  for 
the  amount.  I^ 

II.  JFhat  a  Payment  of. 

5.  Credit  given  to  the  holder  of  t 
bill,  by  the  party  ultimately  liable, 
is  tantamount  to  payment  Atkist 
v.  Owen.  123 

6.  Secus,  as  to  credit  given  by  t 
party  not  ultimately  liable,  as 
where  the  credit  was  given  by  tbe 
banker  of  the  holder,  such  banker 
not  being  a  party  to  the  bill.  Ibid, 

III.  Proof  of  Consideration^  irhen  rt' 
quired  in  thefrst  instance. 

See  Pleadinq,  22. 

IV.  Notice  of  jyiskonowr, 

7.  Held,  that  notice  of  dishonour  of 
a  bill  of  exchange,  is  sufficient,  if 
given  by  any  person  who  is  a  partj 
to  the  bill ;  and  that  it  need  not 
proceed  either  immediately  or  de- 
rivatively'frora  the  holder.  Chgfh 
man  v.  Keene,  607 

8.  When  a  customer  pays  into  his 
bankers,  in  the  ordinary  way,  t 
check  drawn  upon  them  by  ano- 
ther of  their  customers,  the  bankers 
are  entitled  to  the  same  time  for 
ascertaining  whether  the  check 
will  be  paid,  and  giving  notice  of 
dishonour  (in  case  it  be  resolved  bj 
them  not  to  pay  the  check),  as  in 
the  case  where  the  check  is  drawn 
upon  other  bankers.  Boyd  ▼• 
Emmerson  and  others.  99 

9.  Tiierefore  in  such  a  case,  no  pro- 
mise to  pay  the  check,  on  the  part 
of  the  bankers,  will  be  implied 
from  the  absence  of  earlier  no- 
tice, /^i 

10.  A.  and  B.  are  respectively  cus- 
tomers of  C.  a  banker.    A.ffff* 
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toC.'s  bank  at  a  quarter  before 
one  on  Monday,  and  gives  C/s 
managing  clerk  directions  as  to 
the  payment  of  a  bill,  and,  whilst 
the  clerk  is  making  a  memorandum 
of  those  directions,  lays  on  the 
counter  a  check  drawn  by  B.  on 
C,  and  says,  "  place  this  to  my 
account,"  or  "credit."  No  inti- 
mation as  to  whether  the  check 
would  or  would  not  be  paid  was 
given  by  the  clerk.  The  clerk 
did  not  debit  B,  with  the  amount, 
or  place  it  to  A*s  credit,  or  cancel 
the  check.  B.  having  overdrawn 
his  account,  inquiries  were  made 
on  Tuesday,  the  result  of  which 
was,  that  C.  resolved  not  to  pay 
the  check.  The  check,  with  no- 
tice of  dishonour,  was  sent  to  A. 
*  at  his  residence,  by  seven  o'clock 
p.  m.  on  Tuesday  :  Held,  sufficient 
notice  of  dishonour.  Ibid, 

11.  Semhle,  that  as  the  post  did  not 
leave  the  town  in  which  the  bank 
Was  situate  until  seven  o'clock, 
p.  m.,  a  notice  of  dishonour  re- 
ceived by  A.  at  his  residence  at 
a  few  miles  distance,  at  seven 
o'clock,  waa  earlier  than  necessary. 

Ibid. 

V.  When  original  Rights  of  Parties, 
suspended  or  destroyed  by  BUI  or  Note, 

12.  Where  a  bill  of  exchange  drawn 
and  accepted  for  value,  is  altered 
by  the  drawer  and  thereby  be- 
comes void,  the  drawer  may  after 
the  day  of  payment  has  passed, 
in  case  of  dishonour,  sue  the  ac- 
ceptor upon  the  original  consi- 
deration.     Atkinson  v.   Hawdon. 

409 
18.  A  promissory  note  given  by  the 
tenant  to  his  landlord  for  rent, 
does  not  of  itself  suspend  the  right 
of  distress  until  the  note  is  due. 
Davis  V.  Gyde,  462 

BRIBERY. 
I,  Liability  of  Party  bribing. 
1.  The  penalty  imposed  by  the  Bri- 


bery Act  (2  Geo,  2,  c.  24,  s.  7,) 
upon  persons  who  by  any  gift  or 
reward,  &c.  corrupt  any  person  to 
give  his  vote,  or  to  forbear  to  give 
his  vote,  at  an  election  for  mem- 
bers of  parliament,  may  be  reco- 
vered from  a  man  who  makes  a 
corrupt  agreement  with  a  voter  to 
give  his  vote  to  a  particular  can- 
didate, and  gives  money  to  the 
voter  in  per^rmance  of  his  part 
of  the  agreement,  although  in  fact 
the  voter  gives  his  vote  to  the 
opposite  candidate.  Henslaw  v. 
Fawcett.  585 

2.  So,  even  though  the  voter,  at  the 
time  of  making  the  corrupt  agree- 
ment, actually  intended  not  to  per- 
form it,  but  to  vote  for  the  oppo- 
site candidate.  Ibid. 

II.  Liability  of  Party  bribed, 

3.  A  voter  who  agrees  or  contracts^ 
for  any  money  or  other  reward,  to 
give  or  forbear  to  give  his  vote  at 
an  election,  is  liable  to  the  pe- 
nalties of  2  Oeo.  %,  c.  24,  s.  7, 
though  he  never  intended  to  per- 
form the  corrupt  agreement.  Ibid^ 

BRIDGE. 
What  a  County  Bridge. 

1 .  Though  there  cannot  be  a  bridge 
which  the  county  is  bound  to  re- 
pair, where  there  is  no  cvrsut 
aqucct  yet  it  is  a  question  of  fact 
in  each  case,  whether  an  arch 
thrown  over  a  cursius^qutje^  is  such 
a  bridge  or  not ;  semble.  Reg  v. 
Inhabitants  of  Whitney.  594 

2.  The  fact  of  the  arch  or  bridge 
having  no  parapets,  does  not  of 
itself  prevent  iu  being  a  county 
bridge.  Ibid. 

BOROUGHS. 

Exemption  from  County  Raie^ 

See  JusTiGii^  1. 
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BUILDING  ACT. 

Expenses  of  building  Party-wall. 

1.  An  administrator,  who,  as  such, 
receives  the  improved  rents  of  a 
house  in  the  metropolis,  from  the 
tenant  in  possession,  is  liable,  un- 
der 8.  41  of  the  Building  Act  (14 
Geo.  3,  c«  78,)  to  be  sued  for  the 
moiety  or  other  proportional  part 
of  the  expense  of  building  a  party- 
wall,  erected  by  the  owner  of  the 
adjoining  house  in  pursuance  of 
the  act.     Thacker  v.  Wilson.    658 

Z.  Semble,  that  these  expenses  are  in 
the  nature  of  a  lien  upon  the  im- 
proved rent,  and  that  therefore  to 
the  extent  of  such  moiety  or  other 
proportional  part^  the  rent  is  not 
assets  in  the  hands  of  the  admi- 
nistrator. Ibid, 

BUTCHER. 
See  Distress,  III. 

CEPI  CORPUS. 

Effect  of  Return  of 
See  Evidence,  5. 

CALENDAR  OF  PRISONERS 
SIGNED  BY  JUDGE. 

Effect  of  Service  of  upon  Sheriff. 
5ec  Sheriff,  1,  2,  6,  7. 

CANAL  COMPANY. 

I.  What  a  sufficient  Refusal  to  per- 
form a  Duty,  to  warrant  the  issuing 

of  a  Mandamus. 

See  Mandamus. 

II.  By  what    Words  exempted  from 

Poor-rate. 

See  Poor-rate,  5. 

III.  What  words  sufficient  to  import 
into  subsequent  Act,  exemption  from 
Poor-rates  given  by  former  Act. 

See  Poor-rate,  6. 


CARRIER* 

Effect  of  Part-deUvery  of  Goods  fty. 
See  SioFFAOE  in  Transitu. 

CERTIFICATE,  ATTORNEY'S. 
Neglect  to  obtain,  Consequence  of. 
See  Attorney,  IV.  V. 

CERTinCATE  OF  JUDGE. 

To  deprive  Plaintiff  of  Costs. 

See  Costs,  1. 

CHALLENGE. 
See  Criminal  Inforxatiok. 

CHECK. 

See  Bills  and  Notes,  3,  4,  8,  9, 10. 

CLERK. 
See  Parish  Clerk — Witness,  1. 

COAL  MINE. 

Where  ratable. 

See  Poor-rate,  4. 

COGNOVIT. 

Effect  of  Offer  of  . 
See  Account  Stated. 

COLLECTOR. 
See  Assessed  Taxes,  I.  II. 

COMPENSATION. 
See  Railway  Act. 

COMPUTATION  OF  DAYS. 

See  Justices,  8,  9. 

CONDITION  PRECEDENT. 
See  Deed,  3. 
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CONSIDERATION  FOR  NOTE. 

Proof  of ^  hy  Plaintiffs  in  first  instance* 
See  Pleading,  22. 


CONSOLIDATION  RULE. 

Effect  of  as  against  Plaintiff, 
See  Inburance,  II. 

CONSTABLE. 

See  Assessed  Taxes,  4,  5,  6. 

CONTRACT  FOR  SALE  OF 
LAND. 
I.   What  the  intended  Purchaser  may 
recover  upon  failure  of  Title,  where 
valid  Contract  in  writing, 

n.  Where  no  valid  Contract  in  writ- 
ing. 

See  Assumpsit,  I. 

CONTRIBUTION. 

Identity  of  with  Indemnity. 
See  Indemnity,  3,  4. 

COPYRIGHT. 

How  acquired, 

1.  No  copyright  vests  in  the  engraver 
of  any  print,  under  17  Geo.  3,  c. 
37,  unless  the  date  of  the  first 
puhlication  thereof  be  engraved 
thereon.     Brookes  v.  Cock,       652 

2.  In  Case  for  pirating  such  print,  it 
is  therefore  a  good  plea  in  bar — 
that  the  plaintiff  has  not  the  sole 
right  of  printing,  &c.,  by  reason 
that  no  aate  is  engraved  on  the 
print.  Ilfid. 

CORONER. 

Depositions, 

The  Court  will  not  grant  a  rule  nisi 

to  remove  the  depositions  taken 

before  a  coroner,  and   to   bail  a 

party  charged,  upon  the  coroner's 


inquest,  with  manslaughter,  with- 
out an  affidavit  of  what  took  place 
before  the  coroner.     Rear  v.  Mills, 

6 

COSTS. 

I.  Plaintiff's  Costs. 

(a)  Where  Judge  may  certify  to  deprive 
Plaintiff  of  Costs, 

1.  Where  in  trespass  against  A,  and 
B.,  A,  pleads  the  general  issue, 
which  is  found  for  him,  and  B. 
suffers  judgment  by  default,  upon 
which  one  farthing  damages  are 
assessed,  it  is  competent  to  the 
judge  to  certify  under  43  E/iz.  c. 
6,  to  deprive  the  plaintiff  of  his 
costs.  Harris  v.  Duncan  and 
others,  63 

II.  Defendant's  Costs, 
(a)  In  Actions  by  Executors. 

2.  Upon  a  declaration  containing  an 
account  stated  with  the  plaintiffs 
as  executors,  though  it  also  con- 
tains counts  on  promises  to  the 
testator,  the  defendant  is,  in  case 
of  a  nonsuit,  entitled  to  costs  as  of 
course,     Spence  v.  Albert,         385 

3.  The  discretion  as  to  costs  in  ac- 
tions by  executors,  given  to  the 
Court  or  a  judge  of  any  of  the  su- 
perior Courts,  by  3  &  4  fTtll,  4, 
c.  42,  s.  31,  extends  only  to  cases 
in  which  executors  were,  before 
that  enactment,  exempted  from  the 
payment  of  costs.  Ibid. 

(b)  Costs,  when  grantable  under  43 
Geo,  3,  c.  46,  s.  3. 

4.  A  defendant  applying  for  costs  un- 
der 43  Geo,  3,  c.  46^  must  shew  a 
primd  facie  case  of  absence  of  rea- 
sonable and  probable  cause  for  ar- 
resting for  the  amount  sworn  to. 
Nicholas  v.  Hayter,  882 

5.  A  great  disproportion  between  the 
sum  recovered  and  the  amount 
sworn  to,  is  a  sufficient  primd  fade 
case.  Ibid, 

6.  And  it  is  no  answer  for  the  plain- 
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liff  to  allege,  that  bat  for  the  death 
of  one  material  witness,  and  the 
absence  of  another,  he  could  have 
proved  a  debt  to  the  full  amount. 

Ibid. 

?•  A  party  who  has  a  just  demand 
against  another,  has  not  reasonable 
and  probable  cause  to  arrest  him, 
unless  be  has  hgal  evidence  to  sup- 
port his  demand.  Ibid, 

8«  Where  a  plaintiff  recovers  a  sum 
less  than  the  amount  for  which  he 
arrested  and  held  the  defendant  to 
bail,  and  it  appears  that  his  only 

erobable  cause  of  action  was  not 
ailable,  (being  for  unliquidated  da- 
mages), the  defendant  is  entitled  to 
costs,  under  43  Geo,  d»  c.  46,  s.  3. 
Btan  Y.  Pinkus.  846 

(c)  fThere  not  grantable, 

9.  Where  a  defendant,  arrested  for 
25/.,  pleads  that  the  plaintiff  is  en- 
titled only  to  11/.,  which  he  pays 
into  Court,  under  the  rules  of  £.'1'. 
1834,  Reg.  17,  and  the  plaintiff 
accepts  that  sum,  the  defendant 
cannot  have  costs  under  43  Geo.  3, 
c.  46.     Brookes  v.  Rigbjf.  3 

1^  The  Court  has  no  power  un- 
der 43  Geo,  3,  c.  46,  to  award 
costs  to  the  defendant,  except  in 
cases  where  the  plaintiff  has  reco- 
vered, by  judgment  only,  a  le^s 
amount  than  the  sum  for  which  he 
had  arrested  the  defendant.  Haider 
T.  Raiih.  466 

11.  Therefore,  they  have  no  jurisdic- 
tion under  this  statute,  in  cases 
in  which  the  recovery  has  been 
by  an  award,  upon  a  reference  be< 
fore  issue  joined.  Ibid. 

1  J.  So,  although  in  the  order  of  refe- 
rence it  is  expressly  agreed  that  the 
costs  of  the  action,  of  the  reference, 
and  of  the  award,  shall  abide  the 
event  of  the  suit^^  in  like  manner  as 
Vkpon  a  verdict.  Ibid, 

13.  jpubilatur,  whether,  if  in  such  a 
case  the  parties  consented  that  judg- 
ment should  be  entered  up  for  the 
aum  awarded^  with  a  view  tore** 


serve  the  jurisdiction  of  the  Cent 
under  the  statute,  the  Court  would 
accept  the  power.  1^. 

III.  Costs  of  particular  luuet, 

14.  Whether  (under  Reg.  H.  2  WA, 
s.  74,  or  H.  4  /r.  4,  Reg.  1 , 7,)  par- 
ticular  costs  incurred  in  relation  to 
the  trial  of  the  cause,  are  referable 
to  one  issue  or  another,  is  a  ques- 
tion of  fact  for  the  decision  of  tbc 
Master  alone.  Doe  d.  Snuth  and 
Payne  ▼.  Webber,  381 

15.  The  Court  ought  not  to  be  called 
upon  to  inquire  into  the  correctaess 
of  the  Master's  decision  upon  such 
question.  Ibid. 

16.  Where,  in  ejectment  upon  the  se- 
veral demises  of  A.  and  B,,  the  de- 
fendant being  ignorant  of  the  title 
of  A.^  goes  to  trial  prepared  with 
evidence  in  answer  to  the  title  of 
B.  only,  and  the  plaintiff's  counsel 
disclaims  the  title  of  B.^  (the  issoe 
in  respect  of  whose  demise  is 
therefore  found  for  the  defendant,) 
and  obtains  a  verdict  nnder  the  de- 
mise from  A,y  the  Master  Is  justi- 
fied in  allowing  the  defendant  the 
costs  of  the  evidence  so  prepared, 
although,  at  the  trial,  the  witnesses 
were  examined  by  the  defendsntt 
counsel,  and  their  evidence  offered 
as  against  the  title  of  fi.,  bat  re- 
jected as  inapplicable,  and  ahbough 
the  defendant  afterwards  moved  for 
a  new  trial,  on  the  ground  of  the 
rejection  of  the  evidence,  and  the 
Court  refused  the  rule  on  the 
ground  of  inapplicability.         Ibd, 

17.  In  a  count  in  a  declaratioo  for 
a  libel,  variou.%  parts  of  one  conti- 
nuous article,  in  which  tlie  pUinliff 
is  not  mentioned  by  name,  are  ap- 
plied to  him  by  innuendoes.  Under 
the  general  issue  pleade<l,  the  jury 
negatived  the  greater  part  of  the 
innuendoes.  I'be  plaintiff  is  enti- 
tled to  costs  in  respect  of  that  part 
only  of  the  libel  which  is  foond  to 
apply  to  him.  Prudhomme  v.  irMrr, 
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IV.  fVho  may  atcard  Costs. 

And  see  Arbitrament,  1,  2 — Ses- 
sions, III. 

18.  A  judge  at  chambers  has  power 
to  give  costs  upon  a  summons; 
bat  this  power  will  only  be  exer- 
cised in  extreme  cases.  In  the 
matter  of  arbitration  between  Bridge 
and  Wright.  5 

COUNTY  BRIDGE. 
See  Bridge. 

COUNTY  COURT. 

I.  Pleading  two  Pleas  to  Action  in. 

See  Pleading,  VIII. 

II.  Plea  to  Action  in  Superior  Court, 
that  Matter  cognizable  in  County 
Cowri. 

See  Pleading,  III. 

COUNTY  PALATINE. 

Court  of  Common  Pleas  at  Lancaster. 
See  Practice. 

COUNTY  RATE. 

Where  leviable.    See  Justices,  1. 

COURT  OF  QUARTER  SES- 
SIONS. 

See  Sessions. 

COURT  OF  REQUESTS. 
See  Practice,  V. 

COVENANT. 

And  see  Pleading,  1,2,  14. 

1.  The  converting  of  a  demised  house 
into  a  lunatic  asylum,  is  not  a  breach 
of  a  covenant  not  to  *'  use  or  exer- 
cise any  trade  or  business  of  butcher, 
baker,  slaughterman,  melter  of  tal- 
low, tallow-chandler,  tobacco-pipe 
maker,  soap-boiler,  or  any  other 
efensice trade**  Doe d.  Wetherell  v. 
Bird.  285 


2.  In  such  a  covenant,  the  words 
"  trades'  and  *'  businesses**  must  be 
taken  to  be  used  in  different  jsenses, 
and  the  former  must  be  confined 
to  businesses  conducted  by  buying 
and  selling.  Ibid. 


CRIMINAL  INFORMATION. 

I.  JF/iat  sufficient  Ground  for.  ' 

Upon  a  motion  for  a  criminal  infor- 
mation against  A,  for  challenging 
B. ;  an  affidavit  stating  that  in  a  cor- 
respondence between  them.  A,  in- 
timated an  intention,  after  the  set- 
tlement of  accounts  between  himself 
and  B.,  to  require  an  apology  for  of- 
fensive expressions  contained  in  a 
letter  received  by  him  from  B.,  or 
''such  satisfaction  as  is  usual  on 
such  occasions  between  gentlemen," 
and  that  afterwards  C,  a  relation  of 
A.,  came  to  B.  with  a  letter  of  B.*s 
in  his  hand, — ^settled  the  account  by 
paying  the  balance  due  from  A.  to 
B,, — and  after  saying  that  he  came 
in  consequence  of  the  letter  in  his 
hand,  delivered  a  hostile  message 
as  from  A., — was  held  insufficient 
to  connect  A.  with  the  challenge ; 
and  therefore  the  Court  refused  the 
rule.  But  the  Court  granted  a  rule 
nisi  against  C.  The  King  7,  Young' 
husband.  850 

II.   When  grantable  against  Magis* 
trates. 

See  Justices,  6. 


CUSTOM. 
And  see  Penal  Action. 

When  valid, 

A  custom  in  the  city  of  London,  that 
a  freeman  of  the  city  shall  not  set 
on  work,  in  the  manual  occupation 
of  a  butcher,  a  person  who  is  a  fo- 
reigner to  the  liberties  of  the  city, 
is  good.     Shaw  v.  Poynter.        290 
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DAMAGES,  UNLIQUIDATED. 

I.  Arrest  for. 
See  Costs,  8. 

II.  Plea  of  Tender  to  Action  for. 
See  Tender. 

DEBT. 

See  Master  and  Servant. — Flead- 
IN6,  Civil,  VII.  (a)  (b). 

DEBTOR  AND  CREDITOR. 

And  see  Insolvent  Debtor — 
Practice,  Civil,  1. 

Appropriation  of  Payments. 

1 .  The  vendor  of  spirits  in  small  quan- 
tities, for  tbe  price  of  which  he  is 
disabled  from  recovering  by  24  Geo. 
2,  c.  40,  s.  12,  who  has  another 
demand  against  the  vendee,  may 
apply  a  payment  made  to  him  by 
his  debtor  to  the  price  of  the  spirits, 
unless  at  the  time  of  payment  the 
debtor  direct  a  different  appropria- 
tion of  it.     Philpot  V.  Jones.       14 

2*  In  the  absence  of  such  contempo- 
raneous directions  by  the  debtor, 
the  creditor  may  $o  apply  the  pay- 
ment at  any  time  afterwards.     Ibid, 

3.  And  a  jury  may,  upon  the  trial  of 
an  action  brought  by  such  creditor 
against  the  debtor,  find  that  such 
appropriation  has  been  made,  al- 
though in  the  particulars  of  demand 
the  plaintiff  has  stated  that  the  ac- 
tion was  brought  to  recover  the 
amount  of  his  bill,  being  the  whole 
of  his  original  demand  including 
the  charges  for  spirits.  Ibid. 

DEED. 

I.  What  a  Part  of. 

!•  Semble,  that  words  at  the  end  of 
a  deed,  following  the  "  In  cujus  rei 
testimonium,"  &c.  form  no  part  of 
the  deed.     Pearce  v.  Morrice.     48 

II.  Construction  of. 

2,  Qucere,  whether  a  power  to  enter 


upon  copyhold  lauds,  is  necessarily  to 
be  implied  from  a  power  to  sell  and 
dispose  of  such  lands  in  case  of  Don- 
payment  of  money  advaooed  by 
way  of  mortgage.  Watson  v.  Wd- 
thwn*  537 

3.  Where,  by  a  mortgage  deed,  i<.  co- 
venants to  surrender  copyhold  land 
to  fi.,  upon  trust,  in  case  of  defiult 
in  payment  of  money  lent  by  C.  to 
A,,  to  sell  and  dispose  of  the  pre- 
mises when  C.  shall  think  proper,  a 
request  by  C.  is  a  condition  prece- 
dent to  the  power  of  B.  to  sell. 

mi 

III.  Possession  of 
See  Attorney,  2. 

DEFAMATION. 

I.  Imputation  of  Felony. 

1 .  Semble,  that  the  words  ''  You  have 
robbed  me  of  one  shilling  tan  mo- 
ney," are  not  actionable,  as  tbe 
Court  cannot  take  notice  that  *^tui 
money"  may  be  the  subject  of  rob- 
bery.     Day  V.  Robinson  (in  error). 

488 

2.  The  import  of  the  term  *'  tan  mo- 
ney," cannot  be  supplied  by  an 
innuendo  unsupported  by  a  corre- 
sponding inducement.  IM. 

II.  In  Party's  Profession. 

3.  In  an  action  on  the  case  for  defa- 
mation, for  words  charging  a  phy- 
sician with  adultery,  it  is  not  suffi- 
cient (unless  special  damage  be 
alleged,)  to  state  that  the  miscon- 
duct was  imputed  to  tbe  plaintiff 
in  his  profession..     Ayrt  v.  Crmes. 

220 

4.  The  declaration  ought  also  to  set 
forth  in  what  manner  such  mis- 
conduct was  connected,  by  tbe 
speaker,  with  that  profession.  I\nL 

5.  Therefore,  where  the  declaration 
alleged  that  words  containing  socb 
an  imputation,  were  spoken  oif  and 
concerning  the  plaintiff  carrying  on 
the  profession  of  a  physiciao,  and 
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of  and  concerning  him  in  kis  pro- 
fession^ without  more^  judgment 
was  arrested.  Ilfid. 

6.  Whether  words  imputing  to  a  phy- 
sician that  he  had  taken  advantage 
of  the  opportunities  afforded  him 
by  his  profession,  to  commit  acts  of 
adultery,  would  be  actionable  with- 
out special  damage,  quetre.       Ibid. 

III.  Entire  Damages ^  upon  bad  and 
good  Counts, 

7*  No  valid  judgment  can  be  given 
upon  an  assessment  of  entire  da- 

'  -  mages  upon  several  counts  in  slan- 
der, one  of  which  counts  discloses 
no  cause  of  action.  Day  v.  Robin' 
son,  (in  error.)  488 

8.  And  where  a  judgment  had  in  fact 
been  given  for  the  plaintiff,  to  reco- 
ver damages  so  assessed,  a  venire 
de  novo  was  awarded.  Ibid, 

DEMURRER,  SPECIAL. 
See  Pleading,  8, 35. 

DEVISE. 

Construction  of. 

1 .  J.  devises  a  house,  &c.  '*  to  B.  his 
heirs  and  assigns  for  ever,  with  the 
intention  that  he  may  enjoy  the 
same  during  his  life,  and  by  his  wiU 
dispose  of  the  same  as  he  thinks 
proper  :" — B.  takes  an  estate  i/t /ire, 
and  not  an  estate  for  life  with  a 
testamentary  power  of  appointment. 
Doe  d.  Herbert  v.  Lewis  and  Tho- 
mas. '  696 

2.  Devise  to  A.  for  life,  remainder  to 
B.  in  tail-nude.  During  ^.'s  life 
B.  dies  leaving  a  daughter  C,  who 
also  during  the  life  of  A.  dies  leav- 
ing a  son  D.3  A.  dies:  D,  cannot 
take.     Doe  d.  Parker  v.  Gregory. 

308 

3.  Devise  to  A.,  B.,  C,  and  Z).,  suc- 
cessively in  strict  settlement,  proviso 
that  if  the  title  of  Earl  of  S.  shall 
come  to  A.,  B.,  C,  or  D.,  (devisees 
for  life)  or  their  sons,  within  the 


period  of  the  lives  of  the  said  A,, 
j?.,  C,  or  D.,  or  within  the  term  of 
twenty-one  years  after  the  decease 
of  the  survivor  of  them,  then  and 
in  such  case  as  and  when  the  title 
of  the  said  Earl  of  S.  shall  come 
and  fall  into  possession  to  him  or 
them,  the  estate  which  he  or  they 
shall  then  be  entitled  unto  in  all 
and  every  the  manors  hereinbefore 
devised,  shall  cease  and  determine 
and  become  void,  and  the  same 
manors  shall  immediately  there- 
upon go  to  the  person  or  persons 
who,  under  the  limitations  afore- 
said, shall  then  be  next  in  remain- 
der expectant  on  the  decease  and 
failure  of  issue  male  of  the  person 
to  whom  the  title  shall  so  descend 
or  come,  in  the  same  manner  as 
such  person  or  persons  so  in  re- 
mainder as  aforesaid  would  take 
the  same  by  virtue  of  the  devise,  in 
case  he  or  they  to  whom  the  title 
shall  come  and  fall  in  possession  as 
aforesaid,  was  or  were  actually  dead 
without  issue.  Held,  that  although 
the  words  from  ''time  to  time*' 
are  not  inserted,  yet  the  proviso  at- 
tached to  each  of  the  estates  ere-* 
ated  by  the  will,  as  they  should 
successively  vest  in  possession.  Doe 
d.  Lutnley  v.  Earl  of  Scarborough. 

724 

4.  The  effect  of  this  proviso,  in  the 
event  of  the  title  descending  on  a 
tenant  for  life,  is  not  to  let  in  the 
son  of  such  tenant,  but  to  carry  the 
estate  over  to  the  next  branch  of 
the  family.  Ibid. 

5.  The  will  in  which  the  above  pro- 
viso was  inserted,  contained  a  de-* 
vise  to  A.  for  life,  remainder  to 
trustees  during  his  life  to  preserve 
contingent  remainders,  remainder 
to  F.  the  son  of  A.  in  tail,  remain- 
ders over.  A,  and  F.  suffered  a 
recovery.  The  title  of  Earl  of  S, 
descends  upon  A. :  Held,  that  the 
uses  to  arise  under  this  proviso  are 
not  barred  by  this  recovery.      Ibid. 

6.  Semble,  that  the  remainders  over 
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subMqncnt  to  ibe  cstate-ttil  limUed 
to  F*i  are  barred.  Ibid. 

DILAPIDATIONS. 

What  shall  amount  to. 

Under  an  iocloiure  act,  landt  are 
fenced  in  and  allotted  to  tbe  vicar 
and  bia  succesaors,  in  lieu  of  titbes. 
Tbe  vicar  diet,  leaving  tbe  fences 
out  of  repair :  Held,  that  bis  exe- 
cutors are  liable  to  be  sued  by  ibe 
•ucceeding  vicar^  for  dilapidations. 
Birdv.RelpL  878 

DISCONTINUANCE. 

In  Pleading, 

Tbe  statute  of  32  //.  8,  c.  30,  pro- 
viding tbat  a  discontinuance  sball 
be  cured  by  verdict,  applies  only  to 
Courts  of  Record.  Cfdtty  v.  Dcndy^ 
(in  error),  842 

DISHONOUR,  NOTICE  OF. 
Sn  BiUiS  AND  NoTEa>  IV.-^Evi- 

PENC«,  21. 

DISTRESS. 

I.  For  Jssftsed  Taxet^  wfitn  authorized, 

and  bjf  whom  to  be  made. 

See  AasESSBD  Taxes,  1>  2,  3. 

II.  Right  to  distraint  when  suspended. 

1.  A  promissory  note  given  by  the 
tenant  to  bis  landlord  for  rent,  does 
not  of  itself  suspend  tbe  right  of 
distress  until  tbe  note  is  due.  Da- 
ttf  V.  Gyde.  462 

2.  Quctre^  whether  to  an  avowry  for 
rent,  an  agreement  to  take  a  pro- 
missory note  as  accord  and  satisfac- 
tion could  be  pleaded  in  bar  ?     Ibid. 

3.  Or  an  agreement  to  suspend  tbe 
right  of  distress  until  a  note,  taken 
fpr  tbe  rent,  should  become  due  ? 

Ibid. 

III.  Prtoilegefrom  Distreu. 

Jml  set  Adverse  Possession. — 
Estoppel,  1. 

4.  All  goods  sent  to  a  tradesman  for 


the  purpose  of  being  witmgbt  upon 
in  tbe  way  of  bis  trade,  are,  doriog 
tbe  time  that  they  remain  ia  bit 
custody,  protected  from  distress. 
Bruvm  v.  Skevil.  277 

5.  As  tbe  carcase  of  a  beast  in  tbe 
custody  of  a  butcher,  sent  to  htm 
for  tbe  purpose  of  being  slaoghtered 
for  the  sender.  iM- 

6.  So,  although  tbe  sender  be  also  a 
butcher.  iM. 

DRUNKENNESS, 
See  Parish  Ci.eek. 

EASEMENT.    • 
.See  Ancient  IiiOHTt. 

EJECTMENT,  ACTION  OK. 

I.  Operation  of  Rule  of  H.  T.  1834, 

upon. 

5ee  Practice,  17,  18. 

II.  Demand  of  Possession. 

1.  A.,  lessor  at  will, — B.,  lessee  at 
will, — C,  under-lessee  at  will.  A 
demand  of  the  possession  made  upoo 
the  premises,  from  tbe  wife  of  C, 
is  sufficient  to  entitle  A.  to  maiu- 
tain  ejectment.  Roe  d.  Blair  v. 
Street  and  Fairbank.  42 

2.  Whether  a  demand  made  off  tbe 
premises,  from  tbe  wife  of  C, 
would  be  sufficient,  qucere.       Ibid. 

3.  A  party  who  defends  in  ejectmeot, 
as  landlord  as  to  Whiteacre,  and  ss 
tenant  for  Black  acre,  cannot  take 
advantage  of  a  defect  in  tbe  service 
of  a  demand  of  possession  made 
upon  the  tenant  of  Blackacre,  for 
the  purpose  of  determining  an  estate 

at  will.  m. 

III.  Service  of  Declaration. 
See  Practice,  1 6. 

IV.  Who  may  defend. 

And  see  Adverse  Possession- 
Estoppel,  1. 

4.  A  person  who  obtains  possession 
by  fraud,  cannot  dispute  the  title  oi 
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those  from  whom  he  ohtained  inch 
poMessioD,  until  he  hat  restored  the 
possession  so  ohtained.  Doe  d. 
Johnson  v.  Baytrup,  837 

5.  Where  a  verdict  has  been  obtained 
in  ejectment  against  A,  and  B.,  who 
defended  for  different  parts  of  the 
premises  in  the  declaration,  the 
Court,  atter  setting  aside  the  ver- 
dict as  to  A.f  refused  to  amend  the 
postea,  by  confining  the  verdict  as 
against  B,,  to  those  premises  for 
which  fi.  specifically  defended.  Boe 
d.  Blair  ▼.  Street  and  Fairhank,    43 

ELECTIONS. 

Sh  B»IBXBy.*--HABBAS  COKPUS. 

ENGRAVINGS. 

See  COPYEIGBT, 

ENTRY,  RIGHT  OF. 

I.  Where  to    he  implied   from  either 

Pomere  ^  Deed. 

See  Deed,  2. 

II.  Where  barred. 
See  Adverse  Possessiov. 

ERROR. 

4llowance  of  Interest  on  Sum  recovered^ 
where  Error  bf  ought, 

Tb«  Court  of  Exchequer  Chamber 
eannot,  under4  Witt.  A,  c.  42,  s.  30, 
allow  interest  upon  the  damages 
recovered  in  a  personal  action  in 
which  error  is  brought,  except  when 
the  writ  of  error  is  tested  subse- 
quently to  the  day  on  which  the  act 
received  the  royal  assent.  Burm  emd 
another  v.  Carvalho  and  others,  (in 
error).  893. 

ESCAPE. 

Aeiionfor,  against  the  Sherijf, 

See  £viDBNCE|  5|  6. 


ESTATE. 

I.  At  Witt, 
S^  Ejectment,  1»  9,  S. 

II,  For  Years, 

See  Adveese  PoiSEsaioN* — Hiw- 
DEED,  I,  2.— Settlement,  3,  4f  5^  6. 

III.  For  Ufe. 
See  Devise. 

IV.  In  Tail. 
See  Devise. 

V.  In  Fee. 

See  Devise — Stamp,  5. 

ESTOPPEL. 

And  see  Ejectment,  4. 

I.  By  Acceptance  of  Possession. 

1.  A.  having,  without  title,  entered 
upon  land  and  built  a  cottage,  after- 
wards accepts  a  lease  (by  indenture) 
from  B, ;  C.  claiming  the  land  as 
his  own,  pays  to  A.  20/.  to  give  up 
the  possession  to  him.  Held,  (in 
ejectment  on  the  demise  of  £. 
against  C)  t^at  A.  has  estopped 
himself  from  controverting  the  title 
of  B.,  and  that  C.  is  bound  by  the 
estoppel,  as  having  come  in  under , 
and  received  the  possession  from  B. 
Doe  d.  Bullen  v.  mils,  25 

II.  By  Admission  on  Record. 

2.  Where  a  licence  to  use  patent  ma- 
chines is  granted  byindeoturei  in 
which  it  is  recited  that  the  grantor 
has  invented  the  machines,  and  has 
ohtained  letters-patent  for  the  sole 
use  of  the  invention,  and  inrolled 
the  specification, — the  parties  (and 
privies)  to  the  deed»  are  estopped 
from  pleading,  either  that  the  in- 
vention is  not  a  new  invention,  or 
that  the  grantor  was  not  the  first 
inventor,  or  that  no  specification 
was  inrolled.    Bowman  v.  Taylor. 

264 
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3.  At  nhi  prius  tbe  defendant  is  en- 
titled to  produce  evidence  in  sup- 
port of  a  plea  upon  which  issue  is 
taken,  though  such  plea  be  bad,  as 
being  repugnant  to  the  admission 
of  the  parties  on  record.  Bowman 
V.  Rostrow.  552 

4.  As  where,  in  a  declaration  in  Cove- 
nant, certain  recitals  in  the  deed  are 
set  out,  and  the  defendant  pleads  in 
denial  of  the  facts  contained  in  such 
recitals,  and  issue  is  taken  on  such 
denial.  /6u/. 

HI.  By  Recital  in  Deed, 

5.  Where  the  truth  appears  by  re- 
citals in  a  deed  of  conveyance,  the 
party  conveying  is  not  barred  by 
estoppel,  although  he  has  received 
the  purchase  money.  Doe  d.  Lumley 
v.  Earl  of  Scarborough.  724 

EVIDENCE. 

And  see  Pleading,  Civil  and 
Criminal^  {pamm), — Replevin. 

I.  Primary  or  Secondary. 

1 .  In  ejectment  by  the  heir  of  ^r, 
the  defendant  sets  up  a  will  of  A. 
whereby  he  devises  all  his  pro- 
perty in  fee  to  B.,  through  wnom 
the  defendant  claims.  One  of  the 
attesting  witnesses  stated  that  he 
had  prepared  this  will  5  that  a  fort- 
night afler wards  he  prepared  ano- 
ther will  for  A.,  wnicn  A.  exe- 
cuted and  delivered  to  him^  and 
which  the  witness  upon  A.'s  death 
delivered  to  B,  No  notice  to  pro- 
duce the  last-mentioned  instru- 
ment had  been  given: — Held,  that 
the  plaintiff's  counsel  could  not 
ask  the  witness,  whether  at  the 
time  of  executing  the  instru- 
ment A»  declared  it  to  be  his  last 
will ;  and  if  so,  whether  it  was 
attested  by  three  witnesses.  Doe 
V.  Morris.  598 

2.  QucerCf  whether,  if  the  second 
instrument  could  have  been  shewn 
to  have  been  duly  executed, 
published,    and    attested  as   the 


last  will  of  A. 9  the  plaintiff  would 
have  been  entitled  to  recover  as 
heir,  without  shewing  its  contents 
or  application.  Ibid. 

3.  SembUf  that  an  instrument  which 
has  been  traced  to  the  bands  of  an 
opposite  party  can  in  no  case  be 
presumed  to  have  been  lost  or 
destroyed,  unless  such  party  has 
had  notice  to  produce  iL  Ibid. 

4.  Upon  a  question,  whether  a  pau- 
per was  settled  in  A.  by  the  ap- 
prenticeship of  her  deceased  hus- 
band,* it  was  proved  that  inden- 
tures of  apprenticeship,  which 
were  not  pr<>iuced,  had  been  exe- 
cuted by  the  husband,  his  father, 
and  master.  In  order  to  prove 
the  loss  of  the  indentures  so  as  to 
let  in  parol  evidence  of  the  con- 
tents, the  pauper  was  called  to 
prove  a  conversation  with  her 
husband  shortly  before  his  death, 
respecting  the  indentures:  Held, 
that  such  evidence  was  not  admis- 
sible, it  not  having  been  proved 
that  the  indentures  had  ever  been 
in  the  husband's  possession,  nor 
that  inquiries  had  been  made  from 
the  other  parties  to  the  indentures. 
Rex  V.  Inhabitants  of  Rawdm.    97 

II.  Records. 

5.  A  return  of  cepi  corpus  et  paratum 
habeo,  together  with  a  statement 
at  the  sheriff's  office  that  there 
was  no  bail-bond,  is  evidence  of 
an  escape.  Neck  v.  Humphrey  and 
another,  Sher^  of  Middlesex.     707 

6.  Judgment  by  default  upon  an  in- 
dictment for  non-repair  of  a  high- 
way, is  not  conclusive  evidence 
agajnst  the  parish,  of  a  liability  on 
their  part  to  repair  such  highway, 
semble.  Rex  v.  Inhabitants  if  Whst- 
ney,  595 

III.  Ptdflic  Writings. 

7.  Upon  an  information  against  a 
sheriff,  for  refusing  to  execute  pri- 
soners upon  whom  sentence  of 
death  has  been  passed  by  justices 
of  gaol    delivery    sitting   in   his 


INDEX. 


917 


county,  evidence  was  received  for 
the  crown  of  an  order  of  the 
court  of  gaol  delivery  requiring 
a  former  sheriff  to  hang  a  crimi- 
nal in  chains,  and  an  examined 
copy  of  the  cravines  of  that  she- 
riff filed  in  the  Exchequer,  where- 
in he  craves  to  be  allowed  his 
expenses  of  gibbeting  such  cri- 
minal;  which  expenses  were  al- 
lowed by  the  then  Chancellor  of 
the  Exchequer.    Rexy.  Antrobus, 

8.  In  all  actions,  by  assignees  of^a 
bankrupt,  which  the  bankrupt 
himself  might  have  maintained  if 
no  bankruptcy  had  occurred,  the 
depositions  taken  before  the  com- 
missioners are  conclusive  evidence 
of  the  trading,  &c.;  although  at 
the  time  of  the  bankruptcy  the 
cause  of  action  may  not  have 
been  complete.  Kitchener  v.  Power, 

710 

9.  And  the  question,  whether  the 
action  is  of  such  a  nature,  must 
be  decided  by  a  reference  to  the 
facts  of  the  case,  (which  the  judge 
may  collect  from  the  opening  of 
the  plaintiff's  counsel),  and  not  by 
a  strict  reference  to  the  cause  of 
action  appearing    on   the  record. 

Ibid. 

10.  Therefore,  where,  in  trover  by 
assignees,  the  conversion  was  laid 
after  the  bankruptcy,  it  was  held, 
that  the  plaintiffs  were  not  pre- 
cluded, by  the  form  of  the  record, 
from  having  the  depositions  ad- 
mitted   as    conclusive    evidence. 

Ibid. 
IV.  Private  Writings. 

11.  Entries  in  a  rent  book  made  by 
the  steward  of  a  former  owner 
through  whom  both  parties  claim, 
are  admissible  in  evidence,  though 
the  par^  against  whom  they  are 
produced  does  not  claim  under 
such  owner.  Doe  d.  Strode  v. 
Seaton,  81 

12.  A.,  an  attorney,  is  employed  by 
the   vendor  and  vendee  to  draw 


the  conveyance,  but  another  at- 
torney peruses  the  draft  for  the 
vendee: — Held,  that  A.  could  not 
produce  the  draft  of  the  convey- 
ance, contrary  to  the  wishes  of  a 
party  claiming  under  the  vendee. 

Ibid. 

13.  Opinion  of  barrister,  upon  case 
submitted  by  both  parties. 

See  Arbitrament,  3,  4. 

V.  Vrcd  voce  Evidence,  where  not 
receivable. 

14.  The  master,  upon  a  reference  to 
him  of  certain  matters  connected 
with  a  cause,  cannot  receive  viva 
voce  evidence,  unless  specially  au- 
thorized so  to  do  by  the  rule  of  re- 
ference or  a  judge's  order,  which 
order  may  be  made  pending  the 
reference.      Not/  v.  Reynolds,  483 

15.  And  where  upon  such  reference, 
the  vivi  voce  evidence  of  a  party 
who  refused  to  depose  by  affida- 
vit was  tendered,  and  was  rejected 
by  the  master,  the  Court  refused, 
after  the  master  had  made  his  re- 
port, to  refer  the  matter  back  to 
him,  upon  the  ground  of  the  par- 
ty's being  then  willing  to  make  the 
affidavits  which  he  had  before  re- 
fused to  make.  Ibid. 

VI.  Parol  Evidence. 

16.  Parol  evidence  admissible  to  cor- 
rect misdescription  of  property  in 
conveyance.     See  Settlement. 

17.  In  an  action  for  a  breach  of  a  co- 
venant, in  a  lease  of  coal  mines,  to 
get  the  whole  of  the  veins  of  coal 
lying  under  certain  closes,  **  not 
deeper  than  or  below  the  level  of 
the  bottom  of  the  mine"  at  a  cer- 
tain point,  evidence  is  receivable 
to  shew  that  by  the  miners  in  the 
neighbourhood,  the  word  "level" 
is  used  in  a  certain  pecuh'ar  sense. 
Clayton  v.  Gregson.  602 

18.  To  prove  a  settlement  by  rent- 
ing a  tenement,  a  witness  produced 
a  book  containing  the  entry  of  an 
agreement  for  a  present  demise  of 
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a  houie  tt  IftL  per  annum.  The 
witness  stated,  that  he  let  the 
house  as  agent  to  his  father,  who 
was  present,  and  that  the  terms 
were  reduced  to  writing  to  pre- 
vent mistake,  and  signed  by  the 
E super,  on  purpose  to  bind  her 
usband,  the  husband  not  being 
present;  but  that  the  entry  was 
not  signed  by  the  witness  or  his 
father,  nor  did  their  name  appear 
in  any  part.  He  further  stated, 
thai  he  had  fio  memory  of  these 
things  but  from  the  hook,  without 
which  he  should  not  of  his  own  know- 
iedge  be  able  to  speak  to  the  fact ; 
hut  on  reading  the  entru^  he  had  no 
doubt  that  the  fact  realli/  happened : 
—Held,  that  the  entry  was  neither 
a  lease  nor  an  agreement  for  a 
lease  within  the  Stamp  Act.  Held 
also,  that  the  witness  miglit  look 
at  the  entry  to  refresh  his  me- 
mory, and  that  the  evidence  which 
he  gave  was  parol  evidence  of  a 
lettmg.  Rex  v.  The  Inhabitants  of 
St.  Martin,  Leicester,  202 

19*  Semble,  that  a  receipt  **  for  a 
quarter's  rent  due  from-^."  (the 
occupier),  is  of  itself  evidence 
from  which  a  letting  to  A,  may 
be  inferred.  Ibid. 

to.  An  agreement  for  the  hiring  of 
a  servant  may  be  proved  by  parol, 
although  the  terms  of  the  agree- 
ment are  by  the  direction  of  the 
parties  written  down  by  a  third 
person,  such  writing,  though  read 
over  to  the  parties,  not  being 
signed  by  them.  Rex  v.  The  In- 
kabiianti  of  Wrangle.  375 

f  1.  In  an  action  on  a  bill  of  ex- 
change, by  indorsee  against  drawer, 
evidence  was  given  of  a  conversa- 
tion between  the  defendant  and 
/.  S.t  in  which  the  defendant  had 
said,  in  allusion  to  the  action,  that 
he  had  several  defences, — that  the 

tlaintiffhad  not  sent  the  letter  to 
im  in  time.  This  having  been 
left  to  the  jury,  after  objection,  as 
evidence  of  due  notice  of  disho- 


nour, and  the  jury  liavifig  foond 
a  verdict  for  the  plainttfiT,  it  was 
held  by  LUtledaleJ.,  Paitemm,!., 
and  Coleridge,  J.,  (Lord  Denmau, 
C.J.  dissent.),  that  the  jary  were 
not  warranted  in  presunning  that 
the  plaintiff  had  given  dsse  notice. 
Braithwake  v.  Coleman,  654 

St%.  Where,  upon  a  question  aa  to 
the  validity  of  a  marriage  between 
A.  and  C,  it  appears  that  AJ%  first 
wife,  B,,  was  alive  in  a  distant  eo- 
lony  twenty-six  days  before  the 
second  marriage,  the  sesaiona  or 
a  jury  are  justified  in  finding  the 
second  marriage  to  be  void.  Rei 
V.  Inhabitants  of  Harborne,        341 

23.  Neither  the  sessions  nor  a  jury 

Sing  an  issue  as  to  the  validtty 
roch  marriage,  are  huumd  to  pre- 
sume the  death  of  B.  in  fncomr  of 
the  innocence  of  A.  in  oontracting 
a  second  marriage,  bat  may  look 
to  the  evidence  in  each  particular 
case*  Ibid. 

24.  Evidence  of  reputation  is  not 
admissible  upon  a  question,  whe- 
ther, by  custom*  the  sheriff  of  a 
county  or  of  a  city  is  bound  fev  do 
execution  upon  criminals  con- 
demned to  death  by  a  judge  of 

Stol  delivery,  at  the  assises  fi>r 
e  county.  Rex  v.  Antrobus.  565 
ftS.  Whether,  upon  a  questkn  as  to 
the  liability  of  the  mayor  and  citi- 
aens  of  an  incorporated  city,  to 
perform  a  certain  public  duty,  de- 
clarations of  deceased  citisens,  in 
favour  of  the  existence  of  aoch 
liability,  are  admissiUe  in  evi- 
.  dence,  qucere.  Ibid. 

26.  What  sofiicient  evidence  to  con- 
nect a  challenge  with  a  party 
against  whom  criminal  informatiod 
prayed.    See  Criminal  Ik? oema- 

TIOK. 

VII.  Uponpartieuiarlume. 

27.  What  sufficient  to  support  plet  of 
the  statute  of  limitations. 

Se€  LmnATioMs,  Statutes  oi, 
II.  IV. 
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VIII.  Declarations^  iuprd^  25. 

IX.  Preemption  of  Continuance  of 
LifCf  tuprd,  22»  23. 

X.  Reputation,  iupri,  24. 

EVICTION,  PLEA  OF. 
See  Pleading,  IV. 

EXCEPTION, 
See  Power. 

EXCEPTIVE  HIRING. 

What  shall  be. 
See  Settlbment,  10. 

EXCHEQUER  CHAMBER. 
See  E&ROB. 

EXECUTION. 

In  Actions  in  inferior  Covrfi, 

See  Practice,  IX, 

EXECUTION  OF  CRIMINALS, 

B^  whom  to  be  performed. 
See  Felont,  1. — Sheriff. 

EXECUTION  OF  POWER, 

See  Power. 

EXECUTORS. 

I.  fFhere  liable  to  Costs  of  Suit  as  of 

course.     See  Costs,  2. 

II.  JVhere  liable  at  the  Discretion  of 
the  Court,  by  S^  4  Will.  4,  c.  42, 

«.  31.     See  Costs,  3. 

FEE  SIMPLE, 
By  what  words  devised. 
Sea  Devise,  1.  • 

FELONY. 

1,  TIm  Court  of  King's  Beaeh  has 


authority  to  order  the  sheriff  of 
any  county,  or  the  marshal  of  the 
Court,  to  carry  into  execution  a 
sentence  of  death,  pronounced  by 
a  judge  under  a  commission  of 
oyer  and  terminer  and  general  gaol 
delivery.  Rex  v.  Gar  side  and 
Mosely,  33 

2.  ^A  proclamation  promising  a  par- 
don cannot  be  pleaded  as  a  pardon. 

Ibid, 

3.  But  where  such  proclamation  had 
been  made,  the  Court,  in  their  dis- 
cretion, deferred  the  awarding  of 
execution  upon  the  sentence,  until 
the  prisoner  should  have  had  time* 
to  apply  to  the  Secretary  of  State 
for  a  pardon,  according  to  the 
terms  of  the  proclamation.     Ibid, 

4.  The  Attorney-General,  upon  mo- 
tion, is  entitled,  as  of  course,  to  a 
habeas  .  corpus  and  certiorari  to 
bring  up  a  prisoner,  and  the  record 
of  his  conviction,  in  a  case  of  felony. 

Ibid. 

5.  In  a  case  of  conviction  for  mur- 
der, in  which  the  prisoners  were 
brought  up  by  habeas  corpus,  and 
the  record  by  certiorari,  the  Court 
gave  the  prisoners  three  days  time 
to  examine  the  record  and  instruct 
counsel  to  show  cause  why  execu- 
tion should  not  be  awarded  against 
them.  Ibid. 

6.  Setnble,  that  a  pardon  afler  judg- 
ment, may  be  pleaded  ore  tenus,  and 
in  bar  of  execution;  and  that  there 
may  be  a  demurrer  to  such  a  plea 
ore  tenus.  Ibid. 

FEOFFMENT. 

Stamp  on  Deed  (f. 

See  Staup,  5. 

FINE. 

Partesfinis  niUl  habuerunt.  \ 

A  fine  could  be  levied  only  by  a  per- 
son having  the  freehold^  either  by 
right  or  by  wrong.  Doa  d.  Parker 
V.  Gregory.  309 
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FIXTURES. 

And  see  Trover,  3. 

1 .  Under  heqaest&of fixtures  and  fixed 
furniture  to  A„  and  of  household 

goods,  furniture,  plate,  &c.  to  B,^ 
A,  is  entitled  to  chimney-glasses 
and  book-cases  fastened  by  screws 
and  brackets  to  the  walls  of  tlie 
house,  as  fixed  furniture.  Birch, 
Administrator,  <^'c.  v.  Dawson.    22 

2.  Under  a  bequest  of  a  leasehold 
house,  "  with  the  grates,  stoves, 
coppers,  locks,  bolts,  keys,  bells, 
and  other  fixtures  and  fixed  furni- 
ture therein,"  chimney-glasses  and 
book-cases  fastened  to  the  wall  by 
means  of  brackets  and  screws,  do 
not  pass.  ibid, 

FRAUD. 

I.  Not  to  be  inferred, 

1 .  Where  fraud  is  not  expressly  found 
by  the  sessions,  in  a  special  case 
sent  by  them,  this  Court  cannot 
infer  it  from  any  state  of  facts. 
Rea  V.   The  Inhabitants  ofLlan- 

fihangel-Abercomn,  S55 

2.  But  m  a  case  where  the  facts  stated 
were  such  as  to  render  it  almost 
certain  that  the  decision  of  the 
justices  at  sessions  must  have  pro- 
ceeded on  the  ground  of  fraud,  the 
Court  sent  back  the  case  to  be  re- 
stated. Ilnd, 

II.  Not  to  mail  the  Partjf. 
And  see  Adverse  Possession,  1. 

3.  A  person  who  obtains  possession 
by  fraud  cannot  dispute  the  title 
of  those  from  whom  he  obtained 
possession,  until  he  has  restored 
the  possession  so  obtained.  Doe 
d.  Johnson  v.  Baytrvp,  837 

FRAUDS,  STATUTE  OF. 

And  see  Assumpsit — Guarantee — 
Incorporeal  Hereditament  — 
Pleading,  26,  27. 

Contract  for  Sale  of  Lands. 

1.  Upon  a  sale  of  land  by  auction,  a 


written  contract  is  signed  by  the 
purchaser,  whose  signature  is  at- 
tested by  the  auctioneer's  clerk 
thus:— "Witness  J.N."  The  clerk 
also  signs  a  receipt  for  the  deposit 
and  the  moiety  of  duty,  and  after- 
wards pays  over  the  deposit  to  the 
vendor,  whose  attorney  subse- 
quently writes  to  the  attorney  for 
the  purchaser,  that  he  cannot 
make  out  a  marketable  title,  and 
that  he  advises  the  purcfaaser  to 
relinquish  his  purchase.  Held, 
that  the  vendor  was  not  bound  by 
the  contract.     Gosbell  v.  Archer, 

485 
2.  Whether  a  signature  by  J.  N.,  who 
is  authorized  to  sign  a  contract  as 
agent  for  one  of  the  parties  to  a 
sme  of  land,  thus:  — "  Wiineu 
J.  N."  will  be  sufficient  to  bind  the 
principal,  where  there  is  no  other 
signature  to  which  these  words 
can  be  referred  as  attesting  such 
signature,  quaere.  Ibid. 

FRAUDULENT  REMOVAL. 

Of  pregnant  unmarried  Woman  6y 

putative  Father. 

See  Bastardy,  1, 2. 

GENERAL  INTENT. 

See  Will,  2. 

GROSS  NEGLIGENCE. 

I.  JFhat  shall  constitute. 
See  Bailment,  1,  2. 

n.  ffluit  Evidence  of. 
See  Bailment,  3. 

GUARANTEE. 

I.  Pleading  in  Action  upon. 

See  Pleading,  26, 27. 

II,  When  barred  by  Statute  of  Lim- 

tations. 
See  Limitations,  Statutes  of,  6,  7. 

III.  Construction  of    Ibid. 
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HABEAS  CORPUS. 

Where  granted. 

The  Court  will  not  grant  a  habeas 
corpus,  for  the  purpose  of  enabling 
a  party,  in  the  custody  of  the  she- 
riff, to  go  to  the  county  of  which 
he  is  a  freeholder  and  vote  at  a  ge- 
neral election.     Ex  'parte  Jones, 

340 

HIGH  CONSTABLE. 

The  Court  will  not  grant  a  manda- 
mus, requiring  the  justices  at  ses- 
sions to  direct  the  putting  in  suit 
of  a  bond  given  by  a  high  constable 
for  the  due  performance  of  his 
office ; — for  the  purpose  of  pro- 
curing reimbursement  to  a  parish, 
upon  which  the  high  constable  has, 
in  disobedience  of  an  order  of 
sessions,  levied  excessive  rates. 
Ex  parte  The  Inhabitants  of  Carl- 
ton  High  Dale.  312 

HIGHWAY. 

L  LiabiUty  of  Parish  to  repair. 
See  Evidence,  6, 

II.  Appeal  against  Order  for  stop- 
ping, 

1.  A  notice  of  appeal  against  an  or- 
der for  stopping  up  a  highway  is 
sufficient,  if  it  state  that  the  ap- 
pellants are  aggrieved  by  being 
compelled  to  go  a  greater  distance 
to  the  next  market- town  from  their 
respective  residences,  than  they 
would  have  gone  if  the  road  in- 
tended to  be  stopped  up  were  put 
and  kept  in  a  proper  state  of  re- 
pair.   Rex  v.  Adey  and  others.    ^^5 

2,  It  need  not  expressly  state  that 
they  were  aggrieved  by  the  order. 

Ibid, 

HORSE. 

See  Warranty  of  Soundness. 

HUNDRED,  ACTION  AGAINST. 
1 .  If  an  action  be  brought  by  a  ter- 

VOL.  IV. 


mor,  upon  7  &  8  Geo,  4,  c.  SI,  for 
an  injury  done  to  his  house,  within 
three  calendar  months  from  the 
offence  committed,  and  that  action 
abates  by  the  death  of  the  termor, 
after  the  three  months  have  ex- 
pired^  his  executor  cannot  bring  a 
fresh  action.  Till- Adam  v.  /nAa- 
bitants  of  Bristol,  144 

2,  Whether  an  executor  of  a  termor 
can  in  any  case  bring  an  action 
upon  7  &  8  Geo,  4,  c.  31,  for  an 
injury  sustained  in  the  lifetime  of 
his  testator,  quaere.  Ibid, 

HUSBAND  AND  WIFE. 

And  see  Agent — Marriage. 

Indorsement  by  Husband^  of  Pronus- 
sory  Note  payable  to  order  of  Wife,^ 

See  Bills  and  Notes,  1. 

INCORPOREAL  HEREDITA- 
MENT. 

How  conveyed, 

A  demise  in  writing,  but  not  under 
seal,  of  a  messuage,  and  full,  free, 
and  exclusive  licence  and  leave 
for  the  lessee,  his  friends,  game- 
keepers, &c.,  to  hunt,  hawk,  course, 
shoot,  and  sport  in,  over,  and  upon 
a  manor  of  the  lessor,  and  to  fish 
in  the  ponds  and  waters  thereof, 
from  August  to  February  follow- 
ing, at  an  entire  rent,  is  altogether 
void.     Bird  v.  Higginson,         505 

INDEMNITY. 

And  see  Justices,  6, 

1.  The  rule  that  a  tort-feasor  can- 
not recover  upon  a  promise  to  in- 
demnify made  by  the  person  at 
whose  request  the  tortious  act  is 
committed,  is  confined  to  cases  in 
which  the  act  is  of  an  obviously 
illegal  character.  Betts  and  Drewe 
V.  Gibbins,  64 

2,  It  does  not  extend  to  a  case  in 
which  there  is  any  bon&  fide  doubt 

So 
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whatever,  whether,  in  point  of  law, 
the  act  was  authorized.  Ibid. 

3.  The  rule  as  to  contribution  be- 
tween joint  tort-feasors  must  be 
similarly  confined.  Ibid, 

4.  Contribution  is  indemnity,  and 
the  same  consideration  that  will 
support  a  promise  to  indemnify, 
will  also  support  a  promise  to 
contribute,  et  e  converso.         Ibid, 

5»  In  cases  where  an  express  promise 
will  be  supported,  an  implied  pro- 
mise arising  out  of  the  circum- 
stances of  the  case  will  also  be 
available.  Ibid, 

INDICTMENT. 
And  see  Pleading,  (Criminal.) 

Certyicaie  ofy  on  what  Terms  obtainable 

from  Crown  Office, 

See  Practice,  (Criminal.) 

INFERIOR  COURT. 

Pleading  two  Pleas  to  Action  in. 

See  Pleading,  VIII. 

INFORMALITY. 

See  Order  of  Sessions. 

INNKEEPER. 

See  Settlement,  12. 

INNOCENCE. 

Presumption  in  favour  of. 
See  Evidence,  23. 

INNUENDO. 

fVhere  doubtful  Words  may  be  ex- 
plained  by. 

See  Defamation,  2. 

INSANE  PERSON. 
See  Warrant  of  Attorney. 


INSOLVENT  DEBTOR. 

Remedy  of  Creditor  under  Lords' 
Act. 

To  authorize  a  creditor  to  bring  up 
an  insolvent  under  the  compulsory 
clauses  in  SS  Geo,  3,  c.  5,  the  debt, 
inclusive  of  costs,  for  which  the  in- 
solvent is  charged  in  execution, 
must  be  under  300^  Robins  v. 
CressweU.  307 


INSURANCE. 
I.  Whenva&d. 

1.  A  policy  of  insurance  on  a  ship 
lost  or  not  lost,  executed  after  the 
ship  is  known  by  all  the  parties  to 
be  lost,  but  in  pursuance  of  an 
agreement  to  insure  entered  into 
before  the  loss,  is  valid.  Mead  v. 
Davison,  701 

2.  Where  by  the  rules  of  an  in- 
surance association,  insurances  are 
to  commence  on  the  day  on  which 
the  ship  is  accepted  by  the  com- 
mittee, and  to  continue  in  force 
for  twelve  months,  a  ship,  accepted 
in  February  and  lost  in  June,  is 
well  insured  by  a  policy  executed 
3d  October.  IM. 

3.  And  no  objection  to  its  admis- 
sibility in  evidence  arises  upon  the 
stamp  act,  35  Geo,  3,  c.  63.     Ibid, 

4.  A  letter  of  attorney  was  given  to 
execute  policies  in  conformity  with 
the  above  rules :  Held,  that  the 
execution  of  the  above  policy  was 
thereby  authorized.  Ibid. 

II.  Consolidation  of  Actions, 

5.  A  plaintiff'  cannot  be  required  to 
consent  that  actions  commenced 
by  him  against  several  under- 
writers upon  the  same  policy,  shall 
be  consolidated  upon  the  terms 
that  the  verdict  in  one  action  shall 
be  binding  in  the  other  actions 
upon  the  plaintiff  as  well  as  upon 
the  respective  defendants.  Dofle 
V.  Stenxirtf  Doyle  v.  Anderson,  875 
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INTEREST  OF  MONEY. 

See  Ekeoe — Limitations,  Statutes 
OF,  8. 

INTEREST  IN  LAND. 

Where  sufficient  to  confer  a  Settle- 
ment  by  Estate. 

See  Settlement,  II. 

INTERPLEADER  ACT. 

Appearance  upon  Sheriff's  Rule^ 
how  to  be  made. 

Held,  that  where  a  sheriff  ohtains  a 
rule  under  the  Interpleader  Act, 
calling  upon  an  execution  creditor 
and  a  third  party  who  claims  goods 
seized  by  the  sheriff  under  a  fi. 
&.,  to  appear  and  state  the  nature 
of  their  claims,  such  third  party 
will  be  barred  unless  he  appear 
and  state  by  affidavit  the  nature  of 
his  daim.     Poweler  v.  Lock.    S52 

JOURNEYS  ACCOMPTS,  157 

JUDGE  AT  CHAMBERS. 

Power  to  award  Costs, 

See  Costs,  18. 

JUDGMENT. 
I.  On  Warrant  of  Attorney. 

What  sufficient  to  induce  Court  to 

grant  Rule/or. 

See  Peactice,  9,  10,  11. 

When  Court  xoiil  set  aside  Warrant  of 
Attorney. 

See  Practice,  12,  13. 

II.  By  Default. 

On  Indictment  for  Non^repair  of  High- 

toayt  Effect  of. 

See  Evidence,  6. 

JURY, 

Course  to  be  pursued  when  Jury  cannot 

agree. 

5fe  Practice,  III. 


JUSTICES. 

And  see  Bastardy,  1. — High  Con- 
stable. — Lunatic.  —  Order  op 
Sessions.-  Poor-rats. — Vestry. 

I.  Jurisdiction  of. 

1.  In  a  borough  in  which,  by  charter, 
the  borough  justices  have  exclu- 
sive jurisdiction  in  misdemeanors, 
without  jurisdiction  in  felonies, 
and  the  county  justices  are  not  to 
intromit  themselves,  and  in  which  a 
borough  rate  applicable  to  the 
purposes  of  a  county  rate,  was 
levied  before  the  passing  of  55 
Geo.  3,  c.  51,  the  county  justices 
have  no  power  to  order  the  levy- 
ing of  a  county  rate,  although,  by 
virtue  of  its  charter,  the  borough 
brings  burthens  upon  the  county. 
Rex  V.  Sliepherd.  185 

2.  By  a  local  act  it  is  provided,  that 
if  any  person  shall  find  himself 
aggrieved  by  any  rate  made  under 
the  authority  of  that  act,  he  shall 
first  apply  to  two  justices^  and  2^910^ 
relieved^  he  shall  be  obliged  to  pay 
such  rate,  and  appeal  to  the  quar- 
ter sessions:  Held,  that  a  power 
in  the  two  justices  to  relieve^  upon 
application  made  to  them,  is  ne- 
cessarily implied.  Rex  v.  Rector^ 
^c.  of  St.  James's,   Westminster. 

%52 

II.  Liability  of. 

3.  This  Court  will  not  issue  a  man- 
damus to  compel  magistrates  to 
issue  a  distress  warrant  to  enforce 
the  payment  of  poor  rates,  where 
it  is  doubtful  whether  the  warrant 
would  be  legal,  and  the  rates  are 
recoverable  by  another  mode  of 
proceeding.  Rex  v.  Hall  and 
Dyer,  esqrs.  546 

4.  The  Court  refused  to  award  a 
mandamus,  commanding  justices 
to  enforce,  by  issuing  a  warrant  of 
distress,  a  highway  rate  assessed 
upon  land  which  had  never  been 
rated  before,  and  the  liability  of 
which   to  be  rated   was  denied. 

I    3o2 
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Rex  V.  The  Justices  of  Somerset- 
shire. 394 

5.  And  the  prosecutor  having,  pre- 
viously to  the  motion  for  a  rule  for 
a  mandamus,  merely  proposed  to 
call  a  meeting  for  the  purpose  of 
obtaining  an  indemnity  for  the 
magistrates,  without  actually  of- 
fering a  sufficient  indemnity,  the 
ride  was  discharged  with  costs. 

Ibid. 

6.  The  Court  will  not  grant  a  rule 
nisi  for  a  criminal  information 
against  magistrates,  unless  it  ap- 
pears they  have  acted  from  an 
oppressive^  dishonest,  or  corrupt 
motive,  under  whichyear  and^avcmr 
are  included.  In  the  matter  of 
Fentiman.  126 

III.  Notice  of  Application  against. 

7.  A  magistrate  is  entitled,  in  all 
cases,  to  six  days'  notice  of  an  in- 
tention to  apply  for  a  rule  nisi  for 
a  criminal  information  against  him, 
and  it  is  not  sufficient  that  in  point 
of  fact  six  days  have  expired  be- 
tween the  notice  and  the  motion,  if 
the  notice  contemplates  an  earlier 
application.  Ibid, 

B.  W  here  a  certain  number  of  days' 
notice  of  an  intention  to  do  an  act 
is  required,  the  day  of  the  service 
of  the  notice  is  excluded  from  the 
computation,  and  that  on  which 
the  act  is  to  be  done  is  included, 
unless  there  be  some  special  pro- 
vision requiring  a  different  mode 
of  computation.  Rex  v.  Justices 
of  Cumberland.  378 

9.  Therefore,  notice  to  magistrates 
of  an  intention  to  apply,  on  the 
25  th  day  of  the  month,  for  a  cer- 
tiorari to  remove  an  order  made 
by  them  for  the  allowance  of  ac- 
counts of  surveyors  of  highways, 
served  upon  the  20th  of  the  same 
month,  is  not  a  sufficient  notice 
within  13  Geo.  2,  c.  18,  s.  5,  re- 
quiring six  days'  notice  to  be 
given.  Ibid. 


LAND  TAX. 

When  Payment  of,  by  Landlord  or  ik 
Stemard,  will  support  an  Actum  for 
Money  paid  against  the  TenoHt. 

See  Money  Paid. 

LANDLORD  AND  TENANT. 

See  Distress,  II. — Ejectment,  1,2, 
3,  4. — Evidence,  18,  19 — Esror- 
PEL,  1. 

LATENT  AMBIGUITY. 

Parol  Evidence  to  explain. 
See  Evidence,  17. 

LEASE. 

Estoppel  from  denying  Leuor's  We 
by  Acceptance  of 

See  EsTOPP££y  1. 

LIBEL. 
See  Costs,  17. 

LIBERUM  TENEMENTUM. 

Operation  of  Plea  of. 

See  Pleading,  9. 

LICENCE. 

See  Estoppel,  2. 
And  see  Adverse  Possession,  1. 

LIEN. 

Of  Attorney  on  Will  of  deceased  OSorf. 

See  Prohibition. 

LIFE. 

Presumption  of  Continuance  of. 
See  Evidence,  22,  25. 

LIMITATIONS,  STATUTES  OF. 

I.  Entry  or  Ejectment. 

1.  A.  devises  to  B.  his  wife  in  fee.  B. 
in  1772  enters  and  marries  C. 
After  a  few  years  B.  and  C.  quit 
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the  possession  and  remove  to 
another  county.  B.  and  C.  die  in 
1828  and  1832,  without  having 
levied  any  fine,  leaving  a  son  2). : 
Held,  that  an  ejectment  brought 
by  D.  in  1835,  is  barred  by  3  &  4 
Will.  4,  c.  27,  s.  17.  Doe  v. 
Branson.  664 

And  see  Adverse  Possession. 

II.  Action  on  the  Case. 

2.  Where  in  trover  by  bailor  against 
bailee,  the  defendant  pleads  the 
statute  of  limitations,  it  is  not  suf- 
ficient for  the  defendant  to  prove 
acts  done  more  than  six  years  be- 
fore action  brought,  which  the 
bailor  might  at  his  option  have 
treated  as  acts  of  conversion  ;  but 
he  must  prove  clear  unequivocal 
acts  of  adverse  ownership.  PhiU 
ftoit  V.Kelly.  611 

3.  Where,  in  trover  for  wine  and 
bottles,  the  plaintiff  shews  that 
more  than  six  years  before  action 
brought  he  deposited  a  pipe  of 
wine  and  some  bottles  with  the 
defendant,  it  is  not  sufficient  for 
the  defendant,  in  supporting  a 
plea  of  the  statute  of  limitations, 
to  shew  the  mere  fact  of  the  wine 
having  been  bottled  more  than  six 
years  before  action  brought,  and 
whilst  it  continued   in  his  cellar. 

Ibid. 

4.  Nor  though  that  fact  be  followed 
by  consumption  of  a  part  of  the 
wine,  withm  six  years  before  ac- 
tion brought.  Ibid, 

5.  Nor  is  it  a  sufficient  answer  to 
the  whole  demand,  to  shew  that  a 
part  of  the  wine  was  consumed 
more  than  six  years  before  action 
brought.  Per  Patieson,  J.  and 
Coleridge,  J.  Ibid. 

6.  A  letter  written  to  a  bailee  by  the 
bailor's  attorney  within  six  years 
before  action  brought,  in  which  he 
says,  that  the  bailor  has  instructed 
him  to  commence  the  necessary 
procieedings  for  the  recovery  of 
the  goods  which  were  deposited 


with  the  bailee,  and  demanded  as 
long  ago  as  on  a  day  named,  (more 
than  six  years  before  action 
brought),  and  threatening  to  com- 
mence proceedings  if  me  goods 
are  not  delivered  within  a  week — 
is  evidence  of  a  demand  and  re- 
fusal more  than  six  years  before 
action  brought,  proper  to  be  sub- 
mitted to  the  jury  under  a  plea  of 
the  statute  of  limitations  in  trover 
for  the  goods;  semble.  Ibid. 

III.  When  Time  begins  to  run. 

7.  A.,  in  consideration  of  B.*s  sup- 
plying C.  with  goods,  guarantees 
to  B.  the  payment  of  the  price. 
B.  having  supplied  C.  with  goods, 
and  C.  having  neglected  to  pay 
the  price,  A.,  in  consideration  of 
B.'s  extending  to  C  a  period  of 
two  years  and  upwards  for  the 
liquidation  of  his  debt,  agrees  to 
reserve  to  B.  all  right  and  claim 
which  B.  may  now  have  against 
him,  A.J  by  virtue  of  the  security 
previously  entered  into  on  C.'s 
behalf,  and  to  be  bound  by  it,  if, 
at  the  expiration  of  such  period, 
B.*s  demand  shall  not  have  been 
fully  discharged.  Held,  that  A.*8 
liability  attached  upon  default 
made  by  C.  after  the  expiration 
of  two  years  and  a  few  days ;  that 
B.'s  right  of  action  then  accrued ; 
and  that  therefore  the  statute  of 
limitations  then  began  to  run. 
Holl  V.  HadUy.  515 

8.  A.  guarantees  to  B.  the  debt  of  C, 
upon  condition,  '*  that  no  applica- 
tion shall  be  made  to  A.^  on  B.'s 
part,  for  the  amount  guaranteed, 
or  any  portion  thereof,  but  on  the 
failure  of  B.*a  utmost  efforts  and 
legal  proceedings  to  obtain  the 
same  from  C*  C.  remains  in  Eng- 
land two  years,  and  then  goes  abroad 
insolvent,  not  having  paid  the 
debt  to  B.  No  proceedings  are 
taken  against  him  until  four  years 
after  the  guarantee  given,  when 
process  is  issued  and  continued  on 
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the  roll ;  C  remaining  abroad 
until  more  than  six  years  after 
the  guarantee  given ;  the  guaran- 
tee is  discharged  by  the  laches  of 
B.  Ibid. 

IV.  JFhat  shall  take  the  Cast  out 
of  the  Statute. 

9.  In  order  to  take  a  case  out  of 
the  Statute  of  Limitations,  a  pay- 
ment of  I2s.  as  interest  money 
was  proved.  This  does  not  jus- 
tify a  verdict  finding  a  debt  of  13/. 
IQs.     Leeson  v.  Smith.  304 

1 0.  A  verdict  for  nominal  damages 
only  could  upon  this  evidence 
have  been  sustained,  semhle.  Ibid. 

11.  In  a  letter  written  to  the  plain- 
tiff within  six  years,  the  defendant 
says,  "  I  can  never  be  happy 
until  I  have  not  only  paid  you 
every  thing,  but  all  to  whom  I 
owe  money," — and — "  Your  ac- 
count is  quite  correct ;  and  Oh ! 
that  I  were  now  going  to  inclose 
you  the  amount  of  it."  Held, 
that  this  was  evidence  to  go  to 
the  jury,  of  an  acknowledgment 
taking  the  case  out  of  the  Statute 
of  Limitations.  Dodson  v.  Mackey. 

327 

12.  Held,  that  such  promise,  ac- 
companied by  this  expression, 
'*  It  is  impossible  to  state  to  you 
what  will  be  done  in  my  affairs  at 
present.  It  is  difficult  to  know 
what  will  be  best,  but  immediately 
it  is  settled,  you  shall  be  in- 
formed;" is  an  absolute  uncondi- 

^  tional  promise,  and  not  a  qualified 
or  conditional  promise.  Ibid. 

13.  Whether  proof  of  such  letters, 
together  with  proof  of  a  bill 
drawn  more  than  six  years  ago, 
by  the  plaintiff  on  the  defendant, 
and  accepted  by  the  latter,  would 
entitle  the  plaintiff  to  recover 
more  than  nominal  damages, 
quxre.  Ibid. 

LONDON,  CITY  OF. 
Set  Custom. 


LORDS'  ACT. 

See  Insolvent  Debtoe. 

LOSS  OF  INSTRUMENT. 
I.  When  Evidence  of  may  begone  a/o. 

II.  IVhen  presvmable. 
Set  EviDENCBy  3,  4. 

LUNATIC. 

And  see  Warkant  of  Arrowrrr. 

L  Jurisdiction  of  Justices  in  raped 
of  Pauper  Lunatics. 

1.  The  9  Geo.  4,  c.  40,  s.  38,  does 
not  authorize  a  retrospective  order 
for  the  maintenance  of  a  Imulic. 
Rex  V.  Inhabitants  of  St.  Niekolet, 
Leicester.  624 

2.  An  order  under  that  act,  statiog 
that  the  party  (who  was  not  let- 
tled  in  the  parish  in  which  be  was 
found)  was  so  far  disordered  in  kit 
senses,  that  it  vms  dangemmfw 
him  to  bt  permitted  to  go  t^kroad, 
and  that  the  justices  hcrot  adjudged 
that  his  settlement  is  in  a  particii- 
lar  parish,  was  held  sufficieot, 
although  the  form  given  in  the 
schedule  to  the  act  was  not  our- 
sued,  and  the  order  containea  do 
words  o£  present  adjudicatkm.  /M 

LUNATIC  ASYLUM. 

See  Covenant. 

MAGISTRATES. 
See  Justices. — Sessions. 

MALICIOUS  PROSECUTION. 

Pleas,  under  the  New  Rules,  inbtr(f 

Action  for. 

See  Pleading,  28,  29. 

MANDAMUS. 

And  see  Justices,  II. — Panrr 
Council. 
Before  a  mandamus  will  be  issned  to 
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an  incorporated  company,  requir- 
ing them  to  perform  a  duty,  it  is 
necessary  that  the  applicant  should 
shew  either  a  refusal  in  direct 
terms,  or  circum$tance8  from 
which  a  refusal  can  be  conclunvely 
implied.  Rex  v.  Brecknock  and 
Abergavermy  Navigatiom  Company, 

871 

MANOR. 

See  Settlement,  19. 

'  MARKET  OVERT. 

See  Trover,  1 . 

MARLBOROUGH, 

BOROUGH  OF. 

See  Justices,  1. 

MARRIAGE. 

And  see  Settlement^  4,  5,  6. 

InvaUdity  of,  from  Presumption  of 
JJfe  of  former  Wife, 

See  Evidence,  22,  23. 

MASTER  AND  SERVANT. 

I.  When  yearly  Servant,  dismissed 
Master,  may  recover  Wages  for  t 
entire  current  Year,  or  pro  raid. 

1.  A  yearly  servant  dismissed  upon 
sufficient  cause  cannot  recover 
wages  either  for  the  whole  of  the 
current  year,  or  pro  rati  in  respect 
of  the  portion  of  the  current  year 
during  which  the  service  continued, 
although  the  misconduct  constitut- 
ing the  sufficient  cause  of  dismis- 
sal was  not  the  motive  from  which 
the  dismissal  proceeded.  Bsdgway 
V.  Hungerford  Market  Company, 

797 

2,  After  a  general  hiring  at  a  yearly 
salary,  payment  and  acceptance  of 
the  salary  by  quarterly  payments 
is  evidence  of  a  subsequent  con- 
tract to  pay  and  receive  quarterly. 

Ibid. 


II.  In  what  Form  of  Action  to  be 
recaoered, 

3,  Whether  a  yearly  servant,  wrong- 
fully dismissed  during  a  current 
year>  can  maintain  Debt  or  Inde- 
bitatus Assumpsit  for  his  wages, 
either  for  the  entire  year  or  pro 
ratd^  or  whether  his  remedy  is  by 
action  for  the  wrongful  disturb- 
ance,  qwtre.  Ibid. 

MASTER  OF  THE  KING'S 
BENCH. 

I.  In  what  Form  he  may  receive  £vt- 
dence,  upon  Reference  of  Matters 
connected  with  a  Cause. 

See  Evidence,  14. 

II.  When  Matter  will  be  referred 

back  to  Master. 

See  Evidence,  15. 

III.  Authority  of   vpon  Quei^tofif  of 

Costs. 
See  Costs,  14, 15. 


MEMORANDUM  OF  AGREE- 
MENT. 

When  liable  to  Stamp. 
See  Stamp,  1. 

MEMORIAL  OF  ANNUITY 

DEED. 

I.   What  a  fatal  Inaccitracy  in. 

See  Annuity,  1, 

II.  How  Inaccuracy  may  be  sheam  to 
Court. 

See  Annuity,  2. 

MIDDLESEX  COUNTY  COURT 
ACT. 

What  a  good  Plea  under  23  Geo.  2, 
c.  33,  s.  19. 

See  Pleading,  II. 
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MINE. 

I.   IVhai  constitutes  a  Mine,  so  as  to 
be  non-ratable  to  Relief  of  the  Poor. 

See  Pooe-Rate,  1. 

II.    Coal  Mine,  where  ratable. 
See  Poor-Rate,  4. 

MISDESCRIPTION  OF  CLOSE 

IN  PLEADING. 

How  taken  advantage  of. 

See  Pleading,  II. 

MONEY  HAD  AND  RECEIVED. 

Action  f or ^  upon  Failure  of  Con- 
sideratioji, 

if fe  Assumpsit,  1. 

MONEY  PAID. 

By  a  local  act,  the  landlord  or  the  re- 
ceiver of  the  rents,  and  not  the  te- 
nant, IS  rendered  liable  to  pay  the 
poor-rates.  By  a  written  agree- 
ment, ^.,the  tenant,  agreed  with 
B.,  the  landlord,  to  pay  the  rent, 
clear  of  all  rates  and  taxes. 
After  occupying  the  premises  for 
some  time.  A,  quitted  them,  leav- 
ing the  land-tax  and  poor-rates 
unpaid.  The  receiver  of  the 
rents  was  compelled  to  pay  the 
rates,  and  the  succeeding  tenant 
the  land-tax,  which  rates  and  land- 
tax  were  repaid  to  them  by  B,: 
Held,  that  JB.'s  remedy  was  on  the 
special  agreement,  and  that  he 
could  not  recover  these  sums  from 
A,  as  money  paid  to  ^.'s  use. 
Spencer  v.  Parry,  770 

MORTGAGE. 

When  transfer  Duty  pat/able. 
See  Stamp,  V. 

NEGLIGENCE. 
I.  Of  Attorney,    See  New  Trial,  2. 

II.  0/  Btuke.  See  Bailmenti  I. 


NEW  TRIAL. 
I.  Ground  for  granting^ 

1.  The  Court  will  not  grant  a  Dew 
trial  upon  an  affidavit  by  the  de- 
fendant, stating  that  he  was  kept 
in  ignorance,  by  his  late  attorney, 
of  the  state  of  the  action ;  that  he 
had  a  good  defence  upoo  the 
merits;  and  that  the  Terdict  passed 
against  him  by  reason  of  the  neg- 
ligence of  such  late  attorney. 
Moody  V.  Dick.  S48 

2.  Semble,  that  the  defendant's  remedy 
is  by  action  against  the  attorney, 
for  negligence.  Ibui. 

3.  Where  a  plaintiiThad  been  nonsuited 
on  the  ground  of  the  non-produc- 
tion of  a  bill  of  exchai^,  the 
Court  granted  a  new  trial,  upon  an 
affidavit  stating  that  the  bill  had 
been  out  of  the  jurisdiction  of  the 
Court;  had  been  sent  for  in  due 
time,  but  not  received  until  too 
late  for  the  trial ;  and  that  it  was 
then  in  the  plaintifT^s  possession. 
Atkins  and  Short  v.  Owen.         123 

4.  Where,  upon  shewing  cause  against 
a  rule  for  a  nonsuit  or  new  trial, 
it  appears  that  the  verdict  has 
been  entered  for  an  amount  not 
warranted  by  the  evidence,  the 
Court  will  make  the  rule  absolute, 
unless  the  parties  consent  that  the 
damages  shall  be  reduced.  Leeson 
V.  Smith.  SOi 


II.  Course  of  Practice  in  Cases  before 
Under-sheriff, 

5.  Upon  a  motion  for  a  rule  nisi  (or  a 
new  trial  of  a  cause  tried  before 
an  under-sheriff,  the  party  making 
the  application  should  produce  a 
copy  of  the  under-sheriff's  notes, 
verified  by  affidavit ;  or  an  affida- 
vit stating  a  refusal  by  the  under- 
sheriff  to  give  a  copy  of  his  notes, 
and  bringing  before  the  Court  the 
facts  proved  at  the  trial.  Hall  v. 
Middleton.  368 
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NEWSPAPER. 

I.  Action  for  Penalties, 

1.  The  enactmeDt  in  44  G.  3,  c.  98, 
8.  lOy  (prohibiting  the  bringing  of 
actions  for  penalties  "  incurred  by 
virtue  of  that  or  any  other  act  re- 
lating to  the  stamp  duties/'  unless 
prosecuted  in  the  name  of  the  at- 
torney-general, or  of  the  solicitor 
of  stamps,)  applies  only  to  cases  in 
which  the  subject-matter  of  the  ac- 
tion relates  to  the  stamp  duties. 
Smitk  V.  GUlett.  225 

2.  Theretbre  it  does  not  apply  to  ac- 
tions brought  for  penalties  incurred 
by  printing  and  publishing  a  news- 
paper, without  complying  with  the 
regulations  imposed  by  38  Geo,  3, 
c.  78,  ss.  2,  4,  7,  and  10,  although 
that  act  contains  various  provisions 
relating  to  the  stamp  duties.     Ibid. 

II.  Criminal  Information  for  Libel, 

3.  The  Court  will  discharge  a  rule 
for  a  criminal  information  for  a  libel, 
against  the  publisher  of  a  news- 
paper, where  in  the  affidavits  upon 
which  the  rule  had  been  obtained, 
and  the  affidavit  sworn  at  the  stamp 
office,  the  defendant  was  described 
as  of  different  places.  Rex  v. 
Samuel  Francis,  251 

4.  So,  although  the  rule  had  been 
twice  enlarged,  and  the  prosecutor 
apply  to  have  the  rule  again  en- 
larged, that  he  may  have  an  oppor- 
tunity of  amending  his  affidavit. 

Ibid, 

NOMINAL  DAMAGES. 

See  Limitations,  Statutes  of,  10, 13. 


NONSUIT. 
And  see  New  Triai«,  4. 

tFhen  Judge  may  direct  a  Nonsuit. 
See  Practice^  III. 


NOT  GUILTY. 

I.  Effect  of  Flea  of^  under  the  New 
Rules,  in  an  Action  for  Malicious 
Frosecution, 

See  Pleading. 

II.  In  Case  for  diverting  a  MiU  Stream, 

See  Pleading,  18,  19. 

NOTICE. 

I.  To  Magistrates,  of  Intention  to  move 
Court  against  them. 

See  Justices,  III. 

n.  Of  Dishonour  of  Bill. 

See  Bills  axd  Notes,  IV. — Evi- 
dence, 22. 

NUNQUAM  INDEBITATUS. 

Fka  of,  "what  may  be  given  in  evidence 
under, 

iSee  Pleading,  16. 

ORDER  OF  REMOVAL. 
I.  Haw  directed, 

1.  An  order  of  removal  directed  to 
the  overseers  of  a  parish,  which 
has  no  overseers  qud  parish,  is  bad. 
Ret  V.  The  Inhabitants  of  CartmeU 
Lancashire.  357 

2.  Therefore,  where  a  pauper  had 
gained  a  settlement  by  hiring  and 
service  on  waste  ground  within  a 
parish,  the  remainder  of  which  is 
divided  into  townships,  having  se- 
parate overseers,  and  supporting 
their  own  poor,  and  which  parish, 
qud  parish,  has  no  overseers  or 
poor-rate, — a  removal  to  the  parish 
at  large  is  had ;  although  it  is  not 
shewn  that  the  waste  land  belongs 
to  any  one  of  the  townships  of  the 
parish,  and  although  by  an  award 
made  under  the  authority  of  an 
act  of  parliament  for  inclosing  the 
commons,  &c.  in  the  parish^  it  is 
directed  that  the  said  waste  lands 
shall  contribute  in  certain  propor- 
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tions  to  the  rates  (parochial  or 
otherwise,)  of  each  of  the  several 
townships  with  the  parish.      Ibid. 

II.  Effect  of  Suipentkm  of . 
See  Settlement,  14. 

III.  Effect  of  Execution  of. 
See  Settlement,  15. 

IV.  Costs  of  Appeal  against^  where 
grantable. 

See  Sessions,  III. 

ORDER  OF  SESSIONS. 
I.  Sifffidencji  of. 

1.  An  order  of  sessions  quashing  an 
order  of  removal  "  for  informality,** 
was  confirmed  by  this  Courts  al- 
though the  order  of  removal  appeared 
upon  the  face  of  it  free  from  defect. 
Rex  V.  The  Inhabttants  ofCotting- 
ham.  215 

2.  The  Court  will  in  such  a  case  in- 
tend, that  the  sessions  used  the 
word  "  informality"  as  expressive 
merely  that  their  decbion  had  pro- 
ceeded upon  grounds  distinct  m>m 
the  merits  of  the  appeal.  Ibid, 

3.  This  Court  will  enteitain  no  ob- 
jection to  an  order  of  sessions  which 
upon  the  face  of  it  does  not  appear 
to  be  necessarily  bad,  unless  the  par- 
ticular facts  are  brought  before  the 
Court  by  a  special  case.  Ibid. 

OVERSEER. 
And  see  Poor-Ratb. — ^Vestry^  2. 

I.  Appeal  against  Overseer* s  Accounts* 

1  •  A  parishioner,  rated  only  in  one  of 
three  rates  made  during  a  particu- 
lar vear,  but  afterwards  continuing 
to  be  a  regular  rated  inhabitant, 
is  entitled  to  appeal  against  the 
overseers'  accounts  for  the  whole 
of  that  year,  and  may  object  to  the 
allowance  of  charges  for  the  making 
and  collecting  of   those  rates  in 


which  he  was  not  himself 

Rex  V.  Gioyerand  Manley.         158 

2.  An  overseer  cannot  charge  the  pa- 
rish with  a  sum  boo4  fide  paid  by 
him  to  other  persons  for  making 
out  a  poor-rate.  iW* 

3.  Nor  can  he  charge  a  sum  so  paid  for 
making  two  divisions  of  the  same. 

m. 

4.  Nor  a  sum  paid  for  making  a  copy 
for  collectors.  I6d. 

5.  Norasumpaid  to  an  accountant  for 
examining,  making  up,  and  enter- 
ing the  accounts  of  the  yesr,  and 
list  of  defonlters.  IM. 

6.  Nor  a  poundage  paid  to  persons  cm- 
ployed  in  collecting  the  rates.  Ihid. 

7.  Although  It  be  found  by  the  ses- 
sions, that  the  charges  are  fair  and 
reasonable,  and  that  the  oveneen 
required  assistance.  IM- 

8.  Nor  can  a  vestry,  even  though  all 
the  then  rated  inhabitants  be  pre- 
sent, authorize  the  overseer  to 
charge  the  parish  with  such  ex- 
penses. Riid, 

PAPER  BOOKS. 

Non-delivery  of. 
See  FtLACTiCB,  3. 

PARDON. 

See  Felony,  2,  3,  6. 

PARISH. 

See  OvBRSEER. — Poor-batb.— 
Vestbt. 

PARISH  CLERK. 
I.  Amotion  of 

1 .  Where  a  vicar,  after  summons  to 
the  parish  clerk  to  attend  and  an- 
swer a  charge  of  intoxication, 
amoves  him  upon  insufficient  evi- 
dence of  the  intoxication,  the  Court 
will  issue  a  mandamus  to  the  vicar, 
requiring  him  to  restore  the  deik. 
Rex  V.  Neale,  clerk.  868 

2.  Qucere,  whether  it  would  be  suf- 
ficient ground  to  amove  a  cleik, 
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that  amcmgst  his  neighboars  he  was 
DOtorious  as  a  dronkard, — ^without 
proof  of  particular  acts  of  intoxica- 
tion and  indecorum.  Ibid. 
3.  If  one  act  of  intoxication  be  relied 
on,  the  intoxication  and  consequent 
incapacity  to  perform  the  duties  of 
his  office  when  required  to  do  so, 
should,  at  all  events,  be  distinctly 
proved.  Ibid, 

PARSON. 

UainUtyfar  Dilapidations,  ^c. 
See  Dilapidations. 

PART  PAYMENT  OF  DEBT. 

Appropriation  of. 

See  Debtor  and  Creditor. 


PARTNER. 

I.  What  shall  amount  to  a  Partnership. 

1.  A,,  at  the  suggestion  of  B.,  by 
letter,  orders  a  cargo  of  timber  of 
C  The  invoice  is  made  out  in  the 
name  of  A.,  and  a  bill  of  exchange 
is  drawn  by^.  on  A.  for  the  amount 
of  the  freight,  which  is  paid  by  A. 
In  an  action  brought  by  C.  against 
A,  and  B.  for  the  price  of  the  goods, 
it  is  competent  to  C.  to  shew  that 
A*  and  B.  were  jointly  interested  in 
the  purchase.  Russell  and  another 
V.  Roberts  and  Dempsey.  31 

II.  Authority  of  Copartners. 

2.  Whether  one  partner  can  bind 
his  copartners,  by  a  submission  to 
arbitration  of  a  question  of  legal 
liability  of  the  partnership,  quare. 
Boyd  V.  Emmerson  and  others.      99 

PATENT. 

See  Estoppel,  2. 

PAYMENT. 

By  giving  credit. 

Su  Bills  and  Notes,  5^  6. 


PAYMENT  OF  MONEY  INTO 
COURT. 

See  Arrest,  I. — ^Tender^  2. 

PENAL  ACTION. 

I.  Declaration. 

Where  in  a  bye-law  of  a  corporation, 
making  certain  regulations  for 
breach  of  which  parties  are  to  be 
suable  for  a  penalty,  there  is  a  sepa- 
rate proviso  making  certain  excep- 
tions, a  party  suing  for  breach  of 
the  bye-law  need  not  aver  in  the 
declaration,  that  the  case  was  not 
within  the  exception  in  the  proviso  ; 
but  such  fact,  if  it  exists,  must  be 
shewn  by  the  defendant  by  way  of 
excuse.     Shaw,  Bart.  ▼•  Poynter, 

290 

PHYSICIAN* 

Defamation  of. 
See  Dbpamation,  3, 4, 5,  6. 

PINDER. 
See  Settlement,  19. 

PLEADING,  CIVIL. 

And  see  Costs^  1,  2, 3,  9,  l6,  17— 
Practice  (passimV--SET-Orr. 

I.  Declaration. 

And  see  Penal  Action. 

1.  A.  and  B.^  lessees  of  a  coal  mine, 
A.  being  also  lessee  in  trust  for 
himself  and  B.  of  land  adjoining 
necessary  for  the  working  of  the 
mine,  covenant  with  C.  that  they 
will  do  nothing  whereby  an  annuity 
— charged  (with  power  of  entry  upon 
the  mine,  &c.  and  sale,  in  case  the 
annuity  should  be  in  arrear  j)  upon 
the  profits,  which,  after  payment  of 
the  rent^  taxes,  &c.,  then  charged 
thereon,  might  be  made,  under  the 
leases  of  the  mine  and  land,  by  the 
sale  of  the  coal  or  otherwise, — may 
be  impeached.  In  an  action  on  the 
covenant,  C.  assigns  as  breaches — 
first,  that  A9  surrendered  the  laad^ 
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and  took  anew  lease  to  himself  and 
B,t  jointly,  in  trust  for  other  persons ; 
whereby  the  annuity  became  and 
was  impeached^  and  the  plainti£f 
lost  his  remedies  to  enforce  it :  se- 
condly, that  A*  and  B.  accepted  a 
new  lease  of  the  land  at  an  increased 
rent,  and  in  other  respects,  upon 
less  advantageous  terms,  for  the 
fraudulent  purpose  of  obtaining 
from  the  lessor  a  demise  of  mines 
under  the  land,  upon  terms  advan- 
tageous to  A.  and  B, ;  whereby  the 
annuity  became  and  was  impeached : 
thirdly,  that  A.  and  B,  assigned 
(amongst  other  things)  such  neigh- 
bouring mine  and  the  land  to  JD.  -, 
whereby  the  annuity  became  and 
was  impeached.  Held,  that  the 
declaration  was  insufficient,  for  not 
shewing  in  what  manner  the  acts 
complained  of  operated  to  impeach 
the  annuity,  Pitt  v.  WiUiarM  and 
another,  412 

2.  In  an  action  on  a  covenant  to  do 
no  act  whereby  an  annuity  charged 
upon  the  profits  of  a  coal  mine  shall 
be  impeached,  it  is  no  ground  of 
demurrer,  that  the  declaration  does 
not  allege  that  any  profits  have  been 
made.  Ibid. 

3.  QucarCy  whether  such  omission 
would  disentitle  the  plaintiff  to  re- 
cover more  than  nominal  damages. 

Ibid, 

4.  In  an  action  to  recover  arrears  of  the 
annuity,  such  allegation  in  the  de- 
claration would  be  required.     Ibid. 

II.  Description  of  Closes. 

5.  In  a  declaration  in  trespass  quare 
clausum  fregit,  the  plaintiff's  close 
is  described  by  abuttals:  plea,  seisin 
in  fee  in  the  defendant,  and  issue 
thereon.  The  plaintiff  is  entitled  to 
recover  for  a  trespass  done  in  a  close 
in  his  lawful  possession,  answering 
to  the  description  in  the  declaration, 
although  the  defendant  also  has  a 
close  answering  to  the  same  de- 
scription.    Lempriere  v.  Humphrey. 

638 
6«  So,  althougb  the  abuttals  are  stated 


with  such  generality  that  the  de- 
claration would  have  been  bad  oo 
special  demurrer,  and  it  is  dnly  by 
reason  of  such  generality  of  de- 
scription that  the  plaintiff's  close 
comes  within  the  description.  Ibid. 
7»  As  where  the  locus  in  quo  is  de- 
scribed as  abutting  on  the  four  car- 
dinal points  towards  certain  closes, 
and  the  plaintiff  proves  a  trespass 
on  a  close  of  a  triangular  shape 
abutting  towards  such  closes.   Ibtd. 

8.  Where  in  a  declaration  in  trespass 
quare  clausum  fregit,  the  locus  in 
quo  is  described  as  abutting  tofwards 
certain  closes,  the  defendant  may 
demur  specially,  or  may  obtain  a 
judge's  order  for  a  more  certain  de- 
scription of  the  close.  Ibid, 

9.  But  such  defect  cannot  be  taken 
advantage  of  at  the  trial  of  an  issue 
raised  upon  a  pka  of  seisin  in  fee 
or  liberum  tenementum.  Ibid. 

1 0.  Nor  could  the  objection  have  been 
taken,  though  the  defendant  bad 
pleaded  in  denial  of  the  plaintiff's 
possession  of  the  alleged  dose. 
Semble.  Ibid. 

III.   Plea  that  Debt  under  40s. 

11.  Plea,  in  bar  to  an  action  of  debt 
for  20/.,  that  the  debt  did  not 
amount  to  40s.,  and  that  the  de- 
fendant, before  and  at  the  com- 
mencement of  the  suit,  resided  and 
still  resides  in  Middlesex,  and  fiom 
the  time  of  the  accruing  of  the 
debt  was,  and  still  is,  liable  to  be 
summoned  in  the  county  court  of 
Middlesex:  Held,  that  this  plea 
was  bad,  under  the  Middlesex  Coun- 
ty Court  Act  (23  Geo.  2,  c.  33,  s. 
19,)  for  not  negativing  that  the  free- 
hold, or  title  to  land,  or  an  act  of 
bankruptcy,  principally  came  in 
question,     Sandall  v.  Bennett.    89 

1 2.  Semble,  that  such  a  plea  in  bar, 
though  containing  such  negative 
averments,  would  not  be  good  under 
23  Geo.  2,  c.  33.  Ibid. 

13.  Semble  also,  that,  generally,  a  plea 
in  bar  that  the  debt  is  under  40f. 
and  recoverable  in  a  county  court, 
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coald  not  be  pleaded  under  the  sta- 
tute of  Gloucester  (6  Edw.  l,c.  8.) 

Ibid. 
IV.  Plea  of  Eviction. 
14.  Whether  in  Covenant,  by  the  pa- 
tentee of  an  invention,  brought  to 
recover  rent  reserved  in  respect  of 
a  licence  to  use  the  invention,  a 
plea  merely  alleging  that  the  inven- 
tion was  not  new,  or  that  the  plain- 
tiff was  not  the  first  inventor, 
without  shewing  that  the  defendant 
had  in  consequence  failed  to  have 
the  exclusive  enjoyment  covenanted 
for,  is  a  good  plea  by  analogy  to  a 
plea  of  cciciion,  qucere.  Bowman  v. 
Taylor.  264 

V.  Form. 

15.  Held,  that  the  statement  of  acti- 
onem non  and  the  prayer  of  judg- 
ment are  dispensed  with  by  the 
ninth  of  the  pleading  rules  (H.  T. 
4  W.  4),  in  a  plea  which  is  pleaded 

^to  the  whole  of  one  of  several  counts. 
Bird  Y.  Higgijuon*  505 

VI.  What  in  Issue. 

16.  In  an  action  of  debt  for  goods 
sold  and  delivered,  the  defendant 
pleaded  nunquam  indebitatus : — 
Held,  that  he  could  not  give  in  evi- 
dence, under  this  plea,  that  the 
goods  were  sold  on  credit  which  had 
not  expired.  Edmunds  v.  Harris: 
tamen  quaere.  182 

17.  To  trespass  for  an  assault  and 
false  imprisonment,  the  defendant 
pleaded  that  he  was  in  lawful  pos- 
session of   a  house,  and  that  the 

Elaintiff  was  unlawfully  therein  and 
ad  been  requested  to  depart,  but 
had  refused)  whereupon  the  de- 
fendant gently  laid  his  hands  on 
him  to  remove  him;  that  thereupon 
the  plaintiff  assaulted  him  in  the 
presence  of  a  policeman,  where- 
fore he  caused  him  to  be  taken  to  a 
police  office :  replication  de  injuria. 
The  defendant  proved  all  the  mat- 
ters of  the  plea,  except  the  assault 
by  the  plaintiff:  Held,  that  upon 
these  pleadings  the  plaintiff  was 


entitled  to  recover  damages  for  the 
imprisonment.  Reece  v.  Taylor  and 
another.  469 

18.  Under  the  rules  of  H.  4  W.  4, 
"  not  guilty  "  pleaded  to  a  declara- 
tion in  Case  for  the  wrongful  diver- 
sion of  water  from  the  plaintiff's 
mill,  puts  in  issue  the  mere  fact  of 
the  diversion,  and  not  its  wrongful 
character.  Frankum  v.  The  Earl  of 
Falmouth  and  others.  330 

19.  Therefore  where  the  fact  of  the 
diversion  was  proved,  but  the 
plaintiff  failed  to  shew  his  riglit  to 
the  water,  the  Court  ordered  the 
verdict,  which  had  been  entered 
for  the  defendant  on  the  issue'  of 
*'  not  guilty,"  to  be  set  aside,  and 
a  verdict  to  be  entered  for  the 
plaintiff, — ^but  without  damages. 

Ibid. 

20.  Where  in  a  declaration  in  case, 
for  diverting  a  stream,  the  plaintiff 
entitles  himself  to  the  water  as 
onmer  of  a  miU,  and  it  appears  in 
evidence  that  he  is  entitled  only 
as  owner  of  land,  the  judge  refused 
to  amend  the  declaration  by  adapt- 
ing it  to  the  proof.  Ibid. 

21.  And  the  Court  refused  to  give 
judgment  for  the  plaintiff,  upon 
an  indorsement  of  the  facts  on 
the  postea,  under  3  &  4  fVill.  4, 
c.  42.  Ibid. 

22.  Where  to  an  action  on  a  bill  of 
exchange,  the  defendant  pleads 
want  of  consideration,  and  the 
plaintiff  replies  that  the  defend- 
ant had  consideration  for  his  ac- 
ceptance, which  consideration  he 
states  specifically  under  a  scilicet, 
and  then  concludes  to  the  country ; 
the  plaintiff  is  not  bound  to  prove 
consideration  in  the  first  instance. 
Low  v.  Burrows.  366 

VI.  Fariance. 

23.  An  allegation  in  a  plea,  of  an 
agreement  that  a  workman  should 
not  be  paid  unless  the  work  should 
be  completed  within  fourteen  days 
before  Michaelmas-day,  was  held 
not  to  be  supported  by  evidence 
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of  an  agreement  that  he  should 
not  be  paid  unless  the  works 
should  be  completed  fourteen  days 
before  Michaelmas-day.  Thomas 
V.  LamherU  592 

VII.  In  particular  Actions. 

(a)  Dtht  upon  Contract. 

24.  To  Debt  for  twenty  years*  rent  at 
80/.  a-year,  upon  a  lease,  the  de- 
fendant pleaded  the  statute  of  limi- 
tations ;  and  further,  as  to  1420/. 
part  of  the  demand,  that  17  j  years 
ago,  the  plaintiff  by  deed  assigned 
Ills  reversion,  and  that  no  part  of 
the  1420/.  had  accrued  before  the 
assignment.  Verdict  for  the  plain- 
tiff upon  the  first  issue,  anid  for 
the  defendant  upon  the  second : 
Held,  that  the  defendant  was  en- 
titled to  the  postea*  Faddon  v. 
BartUtt  and  another.  321 

25.  But  the  judgment  of  the  Court 
was  reversed  in  Cam.  Scacc.  Vide 
postf  vol.  V. 

(6)  Debt  for  Penalties. 

See  Bribery — Penal  Action*- 
Usury,  4. 


(c)  Defamation. 

See  DEfAMATION,  I. 


II. 


(d)  Guarantee. 

26.  A  declaration  in  assumpsit  stated 
that  A.  owed  the  plaintiff  5/.,  and 
plaintiff  had  a  lien  on  the  goods  of 
A. ;  that  defendant,  in  conside- 
ration that  plaintiff  would  abandon 
such  lien,  promised  to  see  him 
paid  the  said  51.  within  three 
months :  Averment,  that  the  plain- 
tiff abandoned  his  lien  :  Plea,  that 
the  promise  was  a  special  promise 
to  answer  for  the  debt  and  default 
of  another,  but  that  there  was  no 
agreement  in  writing  stating  the 
consideration;  and  that  the  pro- 
mise was  contained  in  a  certain 
memorandum  in  the  following 
form: — "I  hereby  agree  to  see 


you  paid,  within  three  moatlis  from 
the  oate  hereof,  the  amount  of  5/. 
due  to  you  on  account  of  Mr.A." 
Signed,  &c. :  Held,  on  demurrer, 
that  the  plea  was  an  answer  to  the 
declaration,  without  stating  that 
there  was  no  other  consideration 
for  the  promise;  for  that  primi 
facie  the  promise  was  within  the 
statute  of  frauds,  and  that  the 
agreement  set  out  in  the  plea  was 
insufficient  for  want  of  statement 
of  consideration,  and  that  evidence 
of  consideration  was  inadmissihle 
in  cases  within  the  statute.  CUmcy 
v.Piggott.  496 

27.  Where,  to  a  declaration  on  a 
special  promise  to  answer  for  the 
debt  of  a  third  person,  it  is  pleaded 
that  there  was  no  memoranidam  in 
writing  signed  by  the  defendant  or 
his  agent,  a  replication  alleging 
that  there  was  such  a  memo- 
randum, without  setting  it  out,  was 
held  good  on  special  demurrer. 
Wakeman  v.  Sutton.  114 

(e)  Midicious  Prosecution. 

28.  In  an  action  for  a  malicious  pro- 
secution, the  Court  will  not  permit 
the  defendant  to  plead  that  he 
had  probable  cause  to  indict,  to- 
gether with  a  plea  of  not  guilty. 
Cotton  V.Brown.  831 

29.  The  plea  of  not  guilty  to  an 
action  for  a  malicious  proiecuticHi 
puts  in  issue  (under  the  new  rules 
of  H.T.  1834,)  the  het  of  pro- 
secution and  the  want  of  probable 
cause.  Ibid. 

(f)Repleoin. 

See  Distress,  2,  8— Replevht, 

(jg)  Use  and  Occupation. 

30.  Semble,  that  where  a  count  in 
assumpsit  to  recover  a  rent  re- 
served by  parol  demise,  by  the 
plaintiff  to  the  defendant,  of  an 
incorporeal  hereditament,  states 
that  the  defendant  actually  oc- 
cupied  imder  such  demise,  the 
plaintiff  may  recover  for  the  use 
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and  occupation,      Bird  v.  Hig^ 
ginson,  505 

31.  But  where  a  count  upon  a  parol 
demise  of  a  messuage  and  the  right 
to  hunt,  &c.  over  a  manor,  stated 
merely  that  the  defendant  entered 
and  became  and  was  possessed  of 
the  messuage,  right,  liberties,  and 
premises,  so  to  him  granted  as 
aforesaid :  Held,  that  the  plaintifiP 
could  not  recover  for  the  use  and 
occupation.  Ibid, 

VIII,  In  inferior  Court. 

S2.  To  debt  in  an  inferior  court,  not 
of  record,  the  defendant  pleaded 
the  general  issue,  and  also,  by  leave 
of  the  court,  a  plea  of  set«off  :— 
Held,  that  the  latter  plea  was  sur- 
plusage, and  need  not  be  noticed 
by  eiiher  the  plaintiff  or  the  court. 
Chitty  V.  Dendy,  (in  error.)       842 

33.  And  therefore,  where  in  such 
case  the  plaintiff  joined  issue  upon 
the  first  plea,  and  had  a  verdict 
and  judgment  thereon,  this  Court, 
upon  a  writ  of  false  judgment, 
affirmed  the  judgment.  Ibid. 

34.  A  Court  of  Error  will  take  judicial 
notice  that  a  county  court  cannot 
give  leave  to  plead  double.     Ibid. 

35.  The  rule  that  duplicity  in  plead- 
ing must  be  taken  advantage  of  by 
special  demurrer,  does  not  apply 
to  the  case  of  two  distinct  pleas 
pleaded  without  leave.  Ibid. 

36.  The  statute  of  32  H.  8,  c.  30, 
providing  that  a  discontinuance 
shall  be  cured  by  verdict,  applies 
only  to  Courts  of  Record.        Ibid, 

PLEADING,  CRIMINAL. 

Strictness  required  in  Proof  of  J  nega- 
tions in  Indictment. 

1,  Where  a  count,  in  an  indictment, 
stated  that  the  defendant  made  an 
assault  upon  a  person  who  was  in 
lawful  possession  of  goods  under  a 
levy  for  a  specified  sum  of  money, 
for  arrears  of  assessed  taxes,  with 
intent  unlawfully  to  force  him  out 
of  possession;  Lord  Deitmoi,  C.  J. 


held  that  it  was  necessary  to  prove 
that  the  specific  sum  was  due,  al- 
though he  thought  that  no  sum 
need  have  been  stated.  Rex  v. 
Ford^  and  others.  451 

POLICY. 

See  Insurance — Public  Policy. 

POOR-RATE. 
And  see  Justices,  III. 

L  What  Property  ratable. 

(a)  Whatlexempted  as  a  mine. 

1.  The  mode  of  working,  without 
reference  to  the  nature  of  the  ma- 
terial extracted,  forms  the  true 
criterion  by  which  to  ascertain  what 
constitutes  a  mine,  so  as  to  be  ex- 
empt from  poor-rates.  The  King 
V.  Dunsford.  349 

2.  But  whether,  according  to  that 
criterion,  a  particular  excavation 
is  a  mine  or  not,  is  a  question  of 
pure  fact  to  be  decided  by  the  ses- 
sions, and  by  them  alone.        Ibid. 

3.  Where  the  sessions  confirmed  SLiRte 
as  for  a  stone  quarry,  subject  to  a 
case  in  which  the  property  is  called 
a  quarry,  but  in  which  the  mode 
by  which  the  stone  is  obtained  is 
stated,  and  the  question  submitted 
to  the  Court  is,  whether  the  exca- 
vation described  is  exempt  from 
the  payment  of  rates;  the  Court 
sent  the  case  back  to  the  sessions, 
for  them  to  find  as  a  direct  &ct, 
whether,  upon  the  criterion  afford- 
ed by  the  mode  of  operation,  the 
excavation  is  or  is  not  a  mine.   Ibid. 

(b)  Coal  Mine,  where  ratable, 

4.  A  coal  mine,  lying  in  several 
parishes,  is  ratable  to  the  relief 
of  the  poor  in  each  of  those  parishes, 
although  the  adit  and  the  machinery 
are  in  one  parish  only.  Rex  v. 
TIi€  Inhabitants  ofFoUshiU.        360 

(c)  Exemption  under  Local  Act. 

5.  It  is  not  necessary,  in  order  to 
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create  a  statutory  exemption  from 
poor  rates,  that  the  act  should  in 
express  terms  exempt  from  such 
particular  rates ;  but  it  is  sufficient 
if,  by  fair  construction  of  the  words 
of  the  act,  the  exemption  clearly 
appears.  Rex  v.  The  inhabitants  of 
Bambji  Dun.  436 

Therefore,  where  in  a  local  act, 
(by  which  a  company  are  em- 
powered to  make  the  river  D. 
navigable,  and  to  make  new  cuts 
through  the  adjoining  lands)  it  is 
enacted  that  the  company  "  shall 
not  be  taxed  or  assessed  for  the 
navigation  or  the  profits  there- 
of at  any  place  except  the  towns  of 
A>  and  B"  where  account  books 
are  directed  to  be  kept ;  the  Court 
held  that  an  exemption  from  poor 
rates,  in  respect  of  lands  taken  for 
the  purpose  of  the  act  elsewhere 
than  in  A.  or  B,,  was  created ; 
and  this  although  no  part  of  the 
navigation  is  within  the  town  of  A. 

Ibid. 
6«  And  by  a  subsequent  local  act, 
after  reciting  that  it  would  be  ad- 
vantageous to  abandon  the  exist- 
ing navigation  in  certain  parts, 
and  to  make  new  cuts  in  lieu 
thereof,  and  empowering  the  com- 
pany to  make  certain  new  cuts 
and  to  receive  additional  tolls  in 
consequence  thereof,  it  was  enact- 
ed, that  the  cuts  should,  when 
made,  be  considered  and  taken  as 
part  of  the  navigation  of  the  river 
D.;  and  that  all  provisoes,  direc- 
tions, restrictions,  penalties,  and 
forfeitures,  in  the  former  acts,  re- 
specting the  boatmen  employed 
on  the  said  river,  the  owners, 
commanders,  &c.  of  boats,  &c. 
or  other  persons  employed  there- 
on, or  passing  the  locks  of  the 
said  river,  or  making  obstructions 
thereon,  or  in  any  other  respect 
relating  to  or  for  the  benefit  or 
protection  of  the  said  navigation, 
and  all  other  powers  and  autho- 
rities therein  contained,  should 
extend  and  be  applicable  to  the 


said  cuts,  &c.  as  fully  in  every 
respect  as  if  the  said  cuts,  &c.  had 
originally  been  part  of  the  riva 
D.  navigation,  and  had  been  in- 
serted in  the  several  acta : — Held, 
that  the  company  were  exempted 
from  poor  rates  in  respect  of  land 
not  in  A.  or  B.  taken  by  them 
under  the  powers  of  this  act,  and 
used  for  cuts  in  lieu  of  part  of 
the  old  navigation.  Ibid. 

7.  The  words  '*  shall  when  made  be 
considered  and  taken  as  part  of 
the  navigation  of  the  river  D.," 
are  alone  sufficient  to  extend  to 
the  new  cuts  the  exemption  firom 
assessment  which  had  previously 
existed  in  respect  of  the  navigation 
generally.  Ibkd* 

11.  LialfUiiy  in  respect  of. 

8.  Where  payment  of  by  landlord 
or  his  steward  will  support  an  ac- 
tion for  money  paid  against  the  te- 
nant.    See  Monet  Paid. 

9.  Where  by  a  local  act  for  the  go- 
vernment of  a  parish,  collectors  of 
the  rents  of  houses,  &c.  within  the 
parish,  "  the  yearly  assessment  or 
valuation  whereof  respectively 
shall  be  less  than  301."  are  made 
liable  to  be  rated,  and  compellable 
to  pay  the  rates  in  respect  of  such 
houses,  &c. ;  Semble,  that  the  lia- 
bility of  the  collector  extends  only 
to  cases  in  which  the  real  and 
not  the  assessed  value  of  the  houses 
respectively,  &c.  is  under  SOL  Rex 
V.  Hall  and  Dyer f  Esquires.       546 

III.  Relief  from. 

10.  Where,  by  a  local  act  of  parlia- 
ment, power  is  given  to  two  jus- 
tices to  relieve  an  applicant  ag- 
grieved by  a  poor-rate,  they  have 
power  to  relieve  in  an  individual 
case,  by  reducing  the  amount  in 
which  the  party  was  assessed,  al- 
though the  ground  upon  which 
they  consider  him  entitled  to  re- 
lief is,  that  the  whole  rate  is  made 
according  to  an  erroneous  princ^. 
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Rex  V.  Rector^  SfC.  of  SU  Jame$% 
Westminster.  252 

IV,  Abandonment  of. 

11.  Whether  parish  officers  have 
power  to  abandon  a  poor-rate,  after 
It  has  been  allowed  and  published, 
quaere.  Rex  v.  Jvitices  of  Cam- 
bridge (Town).  238 

12.  When,  after  such  allowance  and 
publication,  and  notice  of  appeal 
by  a  party  aggrieved,  tlie  parish 
officers  give  notice  to  the  appel- 
lant of  an  abandonment  of  tlie 
rate,  but  refuse  to  pay  his  costs 
incurred  up  to  that  time  about 
the  appeal,  the  sessions  have  ju- 
risdiction over  the  appeal  if  en- 
tered in  pursuance  of  the  notice ; 
and  are  bound  to!  quash  it,  if  de- 
fective, for  the  reason  assigned  in 
the  notice  of  appeal.  Ibid, 

13.  And  if  the  sessions  refuse  to  go 
into  the  appeal,  the  Court  will 
compel  them  to  do  so  by  manda- 
mus. Ibid, 

POSSESSION,  ADVERSE. 

See  Adv£Rse  Possession. 

POSTEA. 

When  Defendant  entitled  to» 
See  Pleading,  24,  25. 

POWER. 

I.  Where  leasing  Power  duly  exe- 
cuted. 

1.  A;  tenant  for  life,  is  empowered 
to  make  leases,  provided  **  the  an- 
cient and  accustomed  reservations 
be  thereby  reserved,"  and  provided 
"  they  be  granted  in  the  same  man- 
ner and  form,  and  with  and  under 
such  and  the  like  reservations, 
covenants,  conditions,  and  agree- 
ments as  are  usually  and  customa- 
rily contained  in  leases  of  the  same 
kind,  in  the  respective  parishes  and 
places  in  which  the  premises  are 
situate :" — 

VOL.  IV. 


Upon  a  question  as  to  the  validity 
of  a  lease  granted  by  A,,  other 
leases  of  lands  in  the  same  parish 
are  admissible  in  evidence,  for  the 
purpose  of  shewing  whether  the 
lease  in  question  satisfies  the  second 
proviso.    Doe  d.  Douglas  v.  Lock, 

807 

2.  Semble,  that  the  true  criterion  of  a 
reservation  of  the  ancient  and  ac- 
customed reservations,  under  the 
first  proviso,  is,  the  reservations 
contained  in  the  lease  made  of  the 
premises  next  preceding  the  crea- 
tion of  the  power.  Ibid. 

3.  Dubitatur,  whether  a  quarterly  re- 
servation of  rent,  which  had  been 
previously  reserved  half  yearly^ 
will  vitiate  the  lease.  Ibid. 

4.  It  is  no  objection  to  such  a  lease, 
that  in  former  leases  a  right  of  re- 
entry was  reserved  in  the  event  of 
the  rent  being  in  arrear,  and  there 
being  no  overt  distress  upon  the 
premises,  and  that  in  the  lease  un- 
der the  power  the  word  »'  overt"  is 
omitted.  Und, 

5.  The  omission  to  reserve  a  heriot, 
where  a  heriot  had  been  accustom- 
ably  reserved,  would  vitiate  the 
lease.  Ibid. 

6.  But  a  reservation  of  a  heriot  of 
"  the  best  good  of  the  person  or 
persons  who  for  the  time  being 
shall  be  tenant  or  tenants  in  pos- 
session of  the  demised  premises,*' 
is  sufficient,  though  the  reservation 
in  the  former  leases  was  of  "  the 
best  good  of  ^.  B,,  (the  cestui  que 
vie  and  lessee,)  or  such  person  as 
shall  be  in  possession  of  the  pre- 
mises as  tenant  by  virtue  of  the 
lease."  Ibid. 

7.  A  clause  purporting  to  reserve  and 
except  to  the  lessor  the  power  of 
hunting,  &c.  over  the  demised  pre- 
mises, enures  as  a  grant  from  the 
lessee  to  the  lessor  of  a  right  or 
privilege^  and  not  as  a  reservation 
or  exception.  Und. 

8.  A  clause  in  a  lease,  purporting  to 
reserve  underwood  and  under- 
ground produce,  enures,  not  as  a 
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reservation,  but  as  an  exception. 

Ibid, 
9.  Where  former  leases  contained  an 
exception  of  "  all  and  all  manner 
of  timber  trees,  and  trees  likely  to 
prove  timber,*'  a  lease  under  such 
power,  containing  an  exception  of 
**  all  timber  trees,  bodies  of  pol- 
lard and  other  trees  whatsoever," 
granted  at  the  same  rent,  was  held 
to  be  void,  on  the  ground  that  the 
subject-matter  of  the  demise  is  in- 
creased by  the  alteration  in  the 
exception,  and  that  no  further  rent 
is  reserved  in  respect  of  such  ad- 
dition to  the  subject-matter  of  the 
demise.  Ibid. 

PRACTICE,  CIVIL. 

jind  see  Arrest — Attorney — Costs 
— Defamation,  III. — Newspaper, 
IL — Pleading,  (passim), 

I.  Irregularity » 

(a)  In  the  Arrest, 

1.  The  Court  will  not  discharge  a 
defendant  out  of  custody,  on  the 
ground  that  the  plaintiff  caused 
him  to  be  arrested  after  he  had 
consented  to  give  him  time,  which 
has  not  elapsed,  to  pay  the  debt. 
Udall  V.  NeUm.  G37 

(6)  In  the  Declaration, 

ft.  Where  (since  the  Uniformity  of 
Process  Act)  the  defendant  is  ar- 
rested upon  a  capias  in  assumpsit, 
and  the  plaintiff  afterwards  de- 
clares in  covenant,  the  Court  will 
set  aside  the  declaration  ;  but  will 
not  order  that  the  bail  be  discharged. 
IVard  V.  Tummon,  876 

II.  Delivery  of  Copies  of  Paper 
Books. 

d.  An  affidavit  stating  the  omission 
by  one  of  the  parties,  to  deliver 
two  copies  of  the  paper  book  to 
the  judges,  pursuant  to  Reg.  Gen. 
H.T.I 834,  whereupon  the  ad- 
verse party  delivered  such  copies, 
for  which  he  has  not  been  paid, 


will  not  entitle  him  to  object  to 
the  adverse  party's  being  heard, 
unless  notice  has  been  given  of  the 
intention  to  make  such  objectioD, 
so  as  to  give  such  party  an  oppor« 
tunity  of  answering  the  affidavit. 
Sandall  v.  Bennett.  89 

III.   Trial.     And  see  ^zw  TaiAL— 
Replevin. 

4.  Where  a  jury  cannot  agree  in 
their  verdict,  they  should  either 
be  discharged,  or  directed  to  deli- 
berate further.     Dewar  v.  Purday. 

5.  The  judge  cannot,  in  such  atse, 
without  the  assent  of  the  plaintifl^ 
direct  a  nonsuit.  Ibid. 

6.  In  no  case  can  a  plaintiff  be  non- 
suited against  his  will.  Ibid. 

7.  Where  liberty  is  reserved  to  move 
to  enter  a  nonsuit,  such  reserva- 
tion proceeds  upon  the  assent,  ex* 
press  or  implied,  of  both  parties, 
to  such  reservation.  Ibid* 

8.  A  defendant  insisting  that  the 
plaintiff  has  failed  to  prove  a  ma« 
terial  fact,  the  judge  gives  him 
leave  to  move  to  enter  a  nonsuit 
upon  the  objection  taken,  and  the 
cause  proceeds.  The  jury  dis- 
agreeing in  their  verdict,  the  judge 
has  no  power,  without  the  further 
assent  of  the  plaintiff,  to  direct  a 
nonsuit.  Ibid. 

IV.  Judgment. 

9.  The  Court  will  now  grant  a  rale 
to  enter  up  judgment  on  a  warrant 
of  attorney,  upon  an  affidavit  shew- 
ing  that  the  defendant  was  alive 
within  a  reasonable  time ;  whether 
the  day  on  which  he  is  shewn  to 
have  been  alive,  be  in  term  or  not. 
Jordan  v.  Farr  and  another,      347 

1 0.  The  Court  granted  a  rule  moved 
for  on  the  third  day  of  term,  upon 
an  affidavit  stating  that  the  de- 
fendant was  alive  on  a  day  six 
days  previously  to  the  commence- 
ment of  the  term.  Ibid. 

11.  It  being  shewn  that  one  of  two 
defendants  who  had  given  a  joini 
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and  several  warrant  of  attorney, 
was  alive  within  a  reasonable  time, 
the  Court  allowed  judgment  to  be 
entered  up  as  asainst  him  alone. 

12.  The  Court  set  aside  a  judgment 
on  a  warrant  of  attorney  entered 
up,  (even  before  the  late  rules  of 
H.T.  4  Will.  4,)  where  the  defend- 
ant  was  dead  at  the  time  of  signing 
judgment,  although  in  the  defea- 
zance  it  was  stipulated  that  the 
plaintiff  should,  without  leave  of 
the  Court,  be  at  liberty  to  enter  up 
judgment,  notwithstanding  the  de- 
fendant's death.  Heath  v.  Brindley, 

235 

13.  Whether  judgment  entered  up  on 
a  warrant  of  attorney  more  than 
twelve  months  old,  without  leave 
of  the  Court,  but  in  pursuance  of 
an  express  agreement  on  the  de- 
feazance  that  the  plaintiff  shall  be 
at  liberty  to  do  so,  is  valid,  qucere. 

Ibid. 

V.  Motion  to  deprive  Plaintiff  of 
Costa. 

14.  In  an  affidavit  to  ground  a  motion 
to  deprive  a  plaintiff  of  his  costs, 
on  the  ground  that  the  subject- 
matter  of  the  action  was  cognizable 
in  a  certain  Court  of  Requests,  a 
statement  that  the  defendant  resides 
at  a  place  within  the  jurisdiction 
of  the  Court  of  Requests,  without 
stating  that  he  resided  there  at  the 
time  of  the  action  brought,  is  insuf- 
ficient.    Moreau  v.  Hicks.        563 

15.  Setnble,  that  an  action  may  be 
said  to  be  brought  for  "  the  balance 
of  an  account  originally  exceeding 
51,"  where  the  aggregate  amount 
of  the  items  out  of  which  the 
balance  arose  exceeds  5/.,  although 
at  no  one  time  was  51.  due.     Ibid. 

VI.  Judge  at  Chambers,  See  Costs,  18. 

VII.  Ejectment. 
And  see  Ejectment,  5. 

16.  Where  a  declaration  in  ejectment 


is  served  upon  the  son  of  the  tenant 
in  possession,  before  the  first  day 
of  term,  and  the  latter  afterwards 
acknowledges  that  he  has  received 
the  declaration,  such  acknowledg- 
ment is  not  sufficient  to  entitle  the 
plaintiff  to  a  rule  for  judgment 
against  the  casual  ejector,  unless 
it  appears  thereby  that  the  decla- 
ration came  to  the  hands  of  the 
tenant  before  the  first  day  of  term. 
Doe  d.  Marshall  v.  Roe.  553 

17.  The  rule  of  H.  4  WiU.  4,  requir- 
ing pleadings  subsequent  to  the 
declaration  to  be  delivered  between 
the  parties,  does  not  apply  to  ac- 
tions of  ejectment, — which  are  lefl 
to  the  old  practice.  Doe  d.  Williams 
V.  Williams.  259 

18.  In  ejectment,  judgment  was  sign- 
ed by  the  plaintiff  as  for  want  of  a 
plea,  and  writs  of  possession  were 
sued  out  and  executed.  The 
defendant  had  left  a  plea  at  the 
judge's  chambers.  The  defend- 
ant obtained  a  judge's  order  to  set 
aside  the  judgment  and  writs  of 
possession,  and  commanding  the 
sheriff"  to  restore  the  possession : 
Held,  that  the  order  ought  not  to 
have  been  made  on  the  sheriff  and 
that  writs  of  restitution  issued  upon 
the  order,  were  irregular.        Ibid, 

VIII.  Affidavits  upon  Rule  nisi. 
And  see  Affidavit. 

19.  A  party  who  had  obtained  a  rule 
nisi,  which  was  afterwards  enlarg- 
ed upon  the  terms  of  filing  the 
affidavits  in  answer  before  a  certain 
day,  was  permitted  to  move  to 
make  his  rule  absolute,  although 
he  had  omitted  to  take  (^ce  copies 
of  such  affidavits.  Pitt,  admini- 
strator of  Pitt,  deceased,  v.  Coombs, 

535 

IX.  Execution  in  aid  of  inferior 

Court. 

20.  Where  a  defendant,  after  judg- 
ment in  an  action  in  the  Common 
Pleas  at  Lancaster^  has  removed 
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his  person  out  of  the  jurisdiction  of 
the  County  Palatine,  a  superior 
Court,  upon  an  affidavit  of  these 
facts,  (without  shewing  that  he  has 
also  removed  his  goods)  will,  under 
4  &  5  IVill.  4,  c.  62,  s.  31,  order 
a  capias  ad  satisfaciendum  ^to  issue. 
Lord  Y,  Cross.  SO 

X.  Ordering  Attorney  to  deliver  up 
Papers. 

21.  Where  a  rule  nisi,  calling  upon 
an  attorney  to  shew  cause  why  he 
should  not  deliver  up  deeds,  &c.  to 
his  client,  has  been  obtained  and 
enlarged,  the  attorney  may  shew 
for  cause,  that  in  the  Intervening 
vacation  he  was,  by  an  order  of 
the  Court  of  Chancery,  required 
to  deliver  the  same  deeds,  &c.  into 
the  hands  of  the  officer  of  that 
Court,  upon  a  day  earlier  than  that 
on  which  such  cause  is  shewn.  In 
the  matter  of  fFahnesley,  Gent,  one, 
^c.    .  54S 

22.  The  Court  will  not  order  an  at- 
torney to  deliver  up  papers,  &c., 
when,  by  an  order  of  another  Court, 
such  attorney  has  been  required  to 
deliver  them  up  to  the  officer  of 
the  latter  Court.  Ilnd. 

PRACTICE.  CRIMINAL. 

Indictment  in  K*  B.,  Cert^cate  of. 

A  prosecutor  is  entitled  to  a  certi- 
Jicate  from  the  crown  office,  of  an 
indictment  having  been  found,  upon 
payment  oi  the  customary  fee  for 
the  certificate,  without  payment  for 
a  copy  of  the  indictment  also.  Rex 
V.  Redfem.  198 

PREROGATIVE  COURT. 

See  Prohibition. 

PRINCIPAL  AND  AGENT. 

See  Agent. 

PRINTS. 

^ee  Copyright. 


PRIVILEGED  COMMUNICA- 
TION. 

See  Evidence,  12. 

PRIVY  COUNCIL, 

Judicial  Committee, 

1.  The  Lords  of  the  Privy  Couodl 
cannot  be  required  by  mandamus 
to  rehear  the  matter  of  an  appeal 
to  them  from  the  Arches  Court  of 
Canterbury,  upon  which  they  have 
decided ;  nor  can  they  be  so  re- 
quired to  receive  a  petition  to  his 
Majesty  in  Council  to  rehear. 
Ex  parte  Carmichael  Smytk.       582 

PROHIBITION. 

To  restrain  Proceedings  in  Ecclesias- 
tical Court. 

1 .  The  Court  refused  to  issue  a  writ 
of  prohibition  to  the  Prerogative 
Court,  inhibiting  them  from  pro- 
ceeding further  against  an  attorney, 
in  the  matter  of  a  party  deceased, 
until  his  lien  upon  the  will  of  such 
deceased  party  should  have  been 
satisfied,  upon  affidavits,  shewing 
that  the  attorney  who  had  the  wiU 
in  his  possession  had  a  commoo 
law  lien  upon  it,  which  the  parties 
interested  had  refused  to  discharge, 
and  stating  that  the  attorney  had 
been  served  with  a  dtation  out  of 
the  Prerogative  Court,  requiring 
him  to  bring  the  will  into  the 
registry,  and  leave  it  there  ;  and 
adding,  on  information  and  belief 
that  the  Prerogative  Court  would 
decree  him  to  give  up  the  posses- 
sion without  satisfaction  of  his  lien. 

2.  Quare,  whether  the  Court  would 
grant  a  prohibition,  if  it  should  ap- 
pear that  the  Prerc^tive  Court 
had  actually  refused  to  recognize 
the  lien. 

3.  Semble,  that  a  prohibition  would 
not  be  granted.  Ex  parte  John 
Law.  7 

PUBLIC  POLICY 
Said  to  be  an  unsafe  and  unsatisfiic* 


INDEX. 


941 


tory,  though  a  legal,  ground  of  de- 
cision. Rex  V.  Inhabitants  of  St, 
Gregory f  Canterbury,  137 

QUARTER  SESSIONS. 

See  Sessions. 

RAILWAY  ACT. 

By  a  local  act,  power  is  given  to  a 
company  to  take  lands  for  the  pur- 
pose of  making  a  railway,  upon 
giving  compensation ;  and  it  is  en- 
acted, that  m  case  the  parties  can- 
not agree,  ajury  shall  he  summoned 
to  ascertain  the  value  of  the  land, 
and  to  assess  compensation  for  the 
injury  which  parties  interested  in 
the  land  would  sustain,  hy  reason 
of  the  execution  of  the  act, — 
which  value  of  the  land  and  com- 
pensation they  are  required  to  as- 
certain and  settle  separately.  The 
company  required  the  land  in  which 
a  market-gardener  had  a  term  for 
years ;  and  ajury,  summoned  under 
the  powers  of  the  act,  (not  being 
called  upon  by  the  company  or  the 
claimant  to  separate  the  value  of  the 
leasehold  interest  from  the  compen- 
sation for  damages)  gave  a  verdict 
for  an  entire  sum  <<  as  a  satisfaction 
for  all  losses  and  damages."  Held, 
that  the  company  could  not  treat 
this  verdict  as  a  nullity  and  require 
a  new  jury  to  be  summoned.  In 
re  London  and  Greenwich  Railway 
Company,  458 

REASONABLE  TIME. 
See  Arrest,  2,  3. 

RECOVERY. 

tVhere  it  bars  Uses  created  by  a  WUL 

See  Devise,  5,  6. 

REFRESHING  MEMORY  OF 
WITNESS. 

What  Documents  may  be  looked  at 
for  this  Purpose. 

See  Evidence,  18— .Witness. 


RELEASE. 

Effect  of  Award  of  general  Releases, 

See  Arbitrament,  10 — Power. 

RENT. 

See  Distress — Pleading,  24— 

Power. 

REPLEVIN. 

Abandoning  Cognizance  at  Trial, 

In  replevin,  the  defendant  makes 
cognizance,  first,  under  a  demise 
by  A,  to  B,;  secondly,  under  a 
demise  from  B.  to  the  plaintiff. 
Plea  in  bar  to  each  cognizance,  non 
tenuis.  The  defendant  may  at  the 
trial  abandon  the  second  cogni- 
zance, and  examine  B,  in  support 
of  the  first  issue,  B,  stating,  on 
the  voir-dire^  that  he  did  not  em- 
ploy the  attorney.    King  v.  Baker, 

22S 

REPUTATION. 

See  Evidence,  24. 

RESERVATION. 
See  Power. 

RESTITUTION,  WRIT  OF. 

And  see  Practice,  18. 

Whether  it  is  a  valid  objection  to  a 
writ  of  restitution,  that  noprcecipe 
had  been  issued,  or  that  the  writs 
themselves  were  only  sealed  and 
not  signed,  qucere.  Doe  d.  fVil- 
liams  V.  Wiwams,  259 

REVERSIONER. 

When  barred. 

See  Adverse  Possession. 

RULES  OF  COURT. 

See  Arbitrament,  11,  12 — Attor- 
ney, 1— Costs,  9,  14,  16,  17— 
Pleading,  15,  16,  18,  19,  28,  29 
—Practice,  S,  9,  10,  11, 12,  16, 
17, 18— Tender. 

SALARY. 

Set  Master  and  Servant. 
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SELECT  VESTRY. 

See  Vbstry. 

SERVANT. 
See  Masteb  and  Servant. 

SESSIONS. 

And  see  Justices — Order  op  Ses- 
sions— Poor-rate — Settlement. 

I.  Jurisdktwn  under  Vagrant  AcL 

I.  Where,  upon  appeal  against  a 
conviction  under  the  Vagrant  Act, 
(5  Geo.  4,  c.  84,)  the  sessions  con- 
finned  the  conviction  subject  to  a 
case  for  the  opinion  of  this  Court, 
a  subsequent  sessions  may,  aAer 
this  Court  has  affirmed  the  order 
of  sessions,  or  afler  the  time  for 
removing  the  order  of  sessions  has 
elapsed  without  any  certiorari  hav- 
ing been  awarded,  issue  the  neces- 
sary process  for  the  apprehension 
and  punishment  of  the  offender, 
according  to  the  conviction.  Rex 
V.  Justices  of  Warwickshire.      370 

II,  When  compellable  to  hear  Appeal. 

See  Poor-rate,  12, 13. 

III.  Costs  of  Appeal* 

ft.  The  sessions  have  power  to  grant 
costs  under  8  &  9  Will.  3,  c.  30, 
8. 3,  in  all  cases  in  which  an  appeal 
has  been  entered  and  determined^ 
whether  the  determination  were 
upon  the  merits  or  for  defect  of 
form.  Rex  v.  Inhabitants  of  Cot- 
tingham,  215 

IV.  Facts^  finding  of  in  special  Case. 
See  FftAUDy  I — Sbttlbxent,  6,  7. 

SET-OFF. 

I.  Whalmayheseioff. 

1.  A  defendant  can  set  off  those 
debts  only  which  were  due  to  him 
from  die  plaintiff  at  the  time  of 
action  brought,  as  well  as  at  the 
time  of  plea  pleaded.  Braithwaite 
V.  Coleman.  654 


2.  A  plea  of  set-off  on  a  bill  of  ex- 
change, payable  to  the  order  of  the 
defendant,  and  accepted  by  the 

Slaintiff,  is  not  supported  by  evi- 
ence  of  a  biU,  answering  to  the 
description  on  the  plea,  which  at 
the  time  of  action  brought  was  in 
the  hands  of  a  third  party,  al- 
though, before  plea  pleaded,  the 
bill  had  aot  back  to  the  hands  of 
the  defendant.  IbuL 

SETTLEMENT. 

I.  By  Apprenticeship. 

And  see  Stamp,  «. 

1.  Where  a  statute,  incorporadng 
guardians  of  the  poor  of  a  certain 
district,  enacted  diat  it  should  be 
lawful  for  the  corporation  to  bind 
out  any  poor  child  apprentice  for 
any  number  of  years,  *'  provided 
such  child  be  not  bound  for  a  longer 
term  than  until  he  or  she  shall  have 
attained  the  age  of  twenty-two  if  a 
boy,  and  twenty  if  a  girl ;"  it  was 
held,  that  an  indenture  by  which  a 
boy,  aged  fifleen  years  and  a  half^ 
was  bound  for  seven  years,  was 
voidable  only,  and  not  void;  and 
that,  therefore,  a  settlement  might 
be  gained  under  it.  Rex  v.  Inha- 
bitants of  St.  Gregory^  CanUerburji. 

2.  A.  is  apprenticed  to  B.  and  C. 
partners.  The  partnership  being 
dissolved,  B.  removes,  and  A. 
serves  C.  and  his  new  partner,  D. 
Afler  the  death  o£  C,  A.  continues 
to  serve  D.  in  another  parish.  It 
not  being  found  by  the  sessions  that 
the  service  under  D.  was  with  the 
consent  of  fi.,  this  Court  will  not 
refer  the  service  to  the  apprentice- 
ship. No  settlement  is,  therefore, 
gained  by  A.  in  the  parish  in  which 
he  served  and  resided  with  D. 
Rex  V.  Inhabitanis  of  St.  MartiH, 
Exeter.  338 

II.  By  Estate. 

3.  A.  being  with  B.,  C,  and  D.,  next 
of  kin  to  an  intestate,  takes  out 
administration,  and  then  all  tm 
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join  in  a  mortgage  of  a  leasehold 
tenement,  in  the  parish  of  Dale, 
formerly  the  property  of  the  in- 
testate^ and  divide  hetween  them 
the  money  advanced.  Subsequently 
B,,  in  consideration  of  a  sum  of 
money  then  paid,  verbally  agrees 
with  C.  to  sell  him  all  his  interest 
in  the  tenement,  and  after  a  lapse 
of  some  time  joins  A.  and  D,  in 
releasing  all  their  interest  to  C. 
Held,  that  B.  did  not,  by  a  resi- 
dence in  Dale  for  forty  days  be- 
tween making  the  agreement  and 
executing  the  release,  gain  a  set- 
tlement by  estate  in  that  parish. 
Rex  V.  Inhabitants  of  Cregrina.  455 

4.  A  woman,  being  yearly  tenant  at 
50s»  a  year,  marries.  Her  hus- 
band, by  forty  days  residence  on 
the  premises,  gains  a  settlement 
by  estate.  Rex  v.  Inhabitants  of 
Barnard  Castle.  128 

5.  But  when  a  man,  being  yearly  te- 
nant, dies,  and  his  wife  occupies 
and  pays  rent  as  one  of  the  next 
of  kin,  but,  without  taking  out 
letters  of  administration,  the  wife 
neither  gains  a  settlement  herself, 
nor  is  a  settlement  gained  by  a 
second  husband,  by  reason  of  his 
marriage  with  her  during  such  oc- 
cupation, and  of  forty  days*  resi- 
dence. 7^. 

6.  Whether  the  widow  of  a  yearly  te- 
nant, who,  without  taking  out  ad- 
ministration, continues  the  occu- 
pation and  pays  rent,  is  to  be 
considered  as  holding  in  her  own 
right,  or  as  next  of  kin,  with  an 
incomplete  representative  charac- 
ter, is  a  question  of  fact  to  be 
found  by  the  sessions  as  a  fact. 

Ibid. 

7.  But  the  Court  will  not  send  back  a 
case  of  this  nature  to  be  re-stated, 
except  in  case  of  urgent  necessity. 
Semble.  Ibid. 

8.To  prove  a  settlement  by  estate  in 
the  parish  of -^.,  it  is  competent 
to  the  parish  of  B.  to  produce  a 
deed,  purporting  to  convey  land 
in  the  parish  of  C,  and  to  shew 


by  parol  that  such  land  is  situate 
in   A.      Rex   v.    Inhabitants   of 
Wickham.  406 

in.  By  Hiring  and  Service. 

9.  A  person  inrolled  as  a  member 
of  a  volunteer  corps,  is  not  sui 
juris,  so  as  to  be  able  to  make  a 
valid  contract  of  service  for  a  year. 
Rtx  V.  Inhabitants  of  Witneaham. 

447 

10.  A  hiring  under  which  the  servant 
is  to  worK  ten  hours  a  day,  from 
five  in  the  morning  to  six  in  the 
evening,  and  to  leave  off  in  the 
middle  of  the  day  on  Saturday,  so 
as  to  make  up  the  ten  hours  a  day, 
is  an  exceptive  hiring.  Rtx  v. 
Inhabitants  o/Norton-Bavant.    687 

IV.  Bjf  renting  Sfc.  a  Tenement. 

11.  No  settlement  can  be  gained 
since  the  passing  of  1  U^ill.  4, 
c.  18,  by  the  renting  and  occupa- 
tion of  a  tenement,  by  a  party  who 
allows  an  undertenant  to  have  the 
exclusive  occupation  of  rooms  in 
the  tenement,  for  however  short  a 
period  such  occupation  may  con- 
tinue, and  however  small  may  be 
the  sum  paid  in  consideration  of  it. 
Rex  V.  Inhabitants  of  Si.  Nicholas^ 
Colchester.  422 

12.  SembUt  that  a  letting  of  rooms 
by  an  innkeeper  to  his  guests,  is 
not  such  an  underletting  as  would 
defeat  the  settlement.  Ibid. 

13.  A.  having  originally  entered  into 
the  service  of  £.,  the  owner  of  a 
kiln,  yard,  and  sheds,  as  a  maker  of 
pots,  an  agreement  is  subsequently 
entered  into,  by  which  A.  is  to  pay 
B.  61.  after  each  burning,  for  the 
use  of  the  kiln  &c.,  and  for  fur- 
nishing and  preparing  the  clay^ 
and  for  carting  the  clay  and  pots, 
and  to  do  as  he  pleased  with  the 
ware ;  A.  occupied  for  more  than  a 
year,  and  his  occupation  was  worth 
more  than  10/.  a  year: — Held,  that 
he  gained  a  settlement.  Rex  v. 
Inhabitants  of  Iken.  117 
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STAMP. 
I.  Agreement,  SfC. 

1.  An  "  agreement,  minute,  or  me- 
morandum of  agreement/'  is  liable 
to  be  stamped  only  where  the 
instrument  is  per  te  binding  on 
the  parties  to  it.  Per  Patteson,  J. 
Rex  V.  Inhabitants  of  St,  Martin^ 
Leicester.  202 

II.  Apprentice,  Transfer  of, 

2.  A»  is  apprenticed  to  JB.,  who  was 
a  tinman,  by  the  trustees  of  a 
charitable  fund,  and  the  premium 

Said  out  of  that  fund.  A,  serves 
I.  three  and  a  half  years ;  at  the 
end  of  which  time  iJ.,  at  A*s  re- 
quest, verbally^  and  without  the 
knowledge  of  the  trustees,  con- 
sents that  A,  shall  serve  the  re- 
mainder of  his  time  with  C,  a 
plumber,  and  agrees  to  give  to  C. 
6/.  "  as  part  of  the  15/.  paid  as  a 
premium  on  the  binding  of  ^.," 
for  taking  him: — Held,  that  the 
6/.  was  a  valuable  consideration 
paid  to  C,  "  other  than  was  given 
by  any  parish  or  township,  or  any 
public  charity,"  and  that  therefore 
the  transfer  of  A.  to  C.  was  void 
for  want  of  a  stamped  assignment 
under  55  Geo,  3,  c.  184,  sched.  1, 
Apprenticeship.  Rex  v.  Inhabit- 
ants  of  Fakenham.  553 

III.  Award. 

3.  A.  and  B.  having  a  dispute  as  to 
the  liability  of  ^.  to  pay  money  to 
A,t  agree  to  submit  a  case  to  a 
barrister,  and  to  be  bound  by  his 
opinion.  Senible,  that  in  an  action 
brought  to  enforce  such  payment, 
the  opinion  of  a  barrister  upon  a 
case  so  submitted,  is  admissible  in 
evidence  without  an  award  stamp. 
Boyd  v.  Emerson  and  others,      99 

4.  Semble  also,  that  supposing  an 
award  stamp  to  be  necessary,  a 
stamp  proportioned  to  the  number 
of  words  on  the  opinion  alone, 
without  the  case,  is  sufficient,  al- 


though the  opinion  be  annexed  to 
the  case,  and  refers  to  the  case 
thus  :— '<  Upon  the  facts  stated  1 
am  of  opinion,'*  &c.  Ibid, 

rV.  Feoffment. 

5.  A  feoffment  in  consideration  of 
natural  affection,  and  also  of  10«., 
does  not,  under  55  Geo,  3,  c.  184, 
require  two  separate  stamps  of 
1/.  15*.  each.  Doe  d.  WkeeUrY, 
Wheeler.  10 

V.  Mortgage, 

6.  A  mortgage  to  secure  a  principal 
sum,  and  also  the  costs  of  the 
trustees,  and  a  reasonable  snm  by 
way  of  compensation  to  them  for 
their  trouble,  requires  only  a  stamp 
of  such  an  amount  as  will  cover 
the  principal  sum,  semble.  Pad- 
don  V.  Bartlett,  1 

7.  The  transfer  duty  on  mortgagei 
is  imposed  only  where  no  fiuther 
sum  is  advanced.  Ibid, 

8.  Where  an  additional  sum  is  ad- 
vanced, it  is  sufficient  to  pay  the 
ad  valorem  duty  on  such  addi- 
tional sum.  IM, 

9.  So  where  the  original  mortgage 
was  for  a  term,  and  the  second 
deed  is  a  mortgage  in  fee,  and  the 
term  is  assigned  to  secure  the 
mortgage  money.  Ibid, 

VI.  Policy  of  Insurance. 
See  Insurance. 

VII.  What  cases  xDtthin  44  Geo.  5, 
c.  98,  s.  10. 

See  Newspaper,  1,  2. 

STATUTES. 

And  see  Assessed  Taxes,  1,  2— At- 
torney, 4,  5,  7,  8,  9,  10 — Bank- 
rupt—Bastardy, 1 — Bribeet— 
Building  Act  —  Copyright  — 
Costs,  I.  II.  III. — Debtor  and 
Creditor — Error — Frauds,  Sta- 
tute OF — Hundred,  Action  a- 
gainst — Insolvent  Debtor— Ik- 
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TE&PLEADER    AcT — JUSTICES  1,  2, 

9 — Limitations,  Statutes  of — 
Lunatic  —  Money  paid  —  New 
Trial,  5 — Newspaper,  1,  2  — 
Pleading,  11,  12,  13,  21,  SB- 
Poor-rate  —  Practice,    20 

Railway  Act — Sessions,  1^  2 — 
Settlement  —  Sewers  -  rate  — 
Stamp  —  Tender  —  Turnpike- 
Usury,  U. — Volunteer. 

When  it  shall  take  effect. 

Although  in  an  act  of  parliament,  it 
is  expressly  enacted,  that  it  shall 
commence  and  take  effect  from  a  day 
namedf  yet,  if  the  royal  assent  be 
not  obtained  until  a  day  subse- 
quent, the  provisions  of  a  parti- 
cular section,  in  its  terms  prospec- 
tive^  do  not  take  effect  until  such 
subsequent  day.  Bum  and  another 
V.  Carvalho  and  others,  (in  error). 

893 

STEWARD. 

Entries  by,  against  whom  Evidence, 
See  Evidence,  11. 

STOLEN  GOODS. 

Recovery  of  Value  by  Owner,  from 
Vendee  of  Thief  . 

See  Trover,  1. 

STOPPAGE  IN  TRANSITU. 

TransituSf  when  determined. 

Part  delivery,  by  a  carrier,  to  the 
consignee,  is  prim&  facie  such  a 
virtu^  delivery  of  the  whole  as 
puts  an  end  to  the  consignor's 
right  of  stoppage  in  transitu.  Betts 
and  Drewe  v.  Gibbins,  64 

TAXES. 
See  Assessed  Taxes — Money  paid. 

TENDER. 
I.  Where  pleadable, 
1.  A  tender  before  action  brought,  is 
not  pleadable  to  an  action  for  un- 


liquidated damages.  Searle  v.  Bar- 
rett. 200 
2.  In  an  action  by  landlord  against  te- 
nant, for  not  repairing,  the  Court 
refused  to  allow  the  defendant  to 
pay  money  into  Court  bv  way  of 
compensation  and  amends,  under 
3  &  4  Will,  4,  c.  42,  s.  21,  under  the 
plea  given  by  Reg.  17,  H.  T.  4 
Will.  4,  and  under  a  plea  of  tender 
before  action  brought.             Ibid, 

TERMOR. 

See  Adverse  Possession — Hun- 
dred, Action  against,  1,  2. 

TIME. 

Computation  of.    See  Justices,  8,  9. 

TORT-FEASOR. 

Action  by,  on  Promise  to  indemnify. 
See  Indemnity. 

TRADE  AND  BUSINESS. 

I.  Distinction  between. 

See  Covenant. 

II.  Goods,  in  custody  of  Tradesman, 

when  not  liable  to  be  distrained. 

See  Distress,  IIL 

TRANSFER  OF  MORTGAGE. 
Stamp  Duty  upon.    See  Stamp^  V. 

TREES. 
Exception  of.    See  Power. 

TRESPASS. 
See  Pleading,  II.  17. 

TRIAL. 

Course  to  be  pursued  when  Jury 
cannot  agree. 

See  Practice,  III. 

TROVER. 
And  see  Limitations,  Statutes 

OF,  II. 

1.  The  owner  of  goods  stolen,  who 
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prosecutes  the  thief  to  conviction, 
18  entitled  to  recover  the  value  of 
them  in  trover,  from  a  person  who 
has  purchased  them  from  the  thief, 
but  not  in  market  avert,  and  who 
has  re-sold  them  in  market  overt, 
after  notice  of  the  felony,  but  be- 
fore conviction.  Peer  v.  Hum- 
phrey. 4S0 

2.  Semhk,  that  a  destruction  by 
bailee  of  part  of  the  goods  depo- 
sited, he  having  the  residue  (unin- 
jured by  the  destruction  of  the 
other  part)  in  his  possession,  ready 
to  be  delivered  up,  will  not  entitle 
the  bailor  to  maintain  trover  for 
the  whole.  Per  Patteson,  J.  PAi7- 
pattv.Kellv,  611 

d.  The  forcible  taking  possession  of 
a  hoijse  and  fixtures  by  the  as- 
signee' of  a  term  in  the  house,  is 
not  a  conversion  of  such  fixtures. 
Long9taff  and  another  v*  Meagoe, 

211 

TRUSTEE. 

I.  Convernon  of  Trust  into  a  Legal 
Liability, 

1.  A,,  seised  of  lands  in  trust  to  pay 
the  net  rents  to  B.,  receives  27/. 
rent,  and  pays  10/.  into  a  bank, 
with  directions  for  it  to  be  paid  to 
B.  on  his  giving  a  receipt  for  27/. : 
— Held,  that  this  is  evidence  of  an 
acknowledgment  of  a  debt  to  i?., 
upon  which  B.  may  maintain  an 
action  upon  an  account  stated. 
Roper  V.  Holland.  668 

2.  Held  also,  that  A.  is  precluded  from 
shewing  that  at  the  time  of  the  ac- 
knowlc^ment  no  balance  of  rent 
was  in  fact  due.  Ibid. 

TURNPIKE. 

I.  Lane  of  Tolls. 

1 .  By  a  local  turnpike  act  it  is  provi- 
ded, that  in  leases  of  the  tolls,  the 
rent  shall  be  made  payable  to  the 
treasurer  ;  and  that  in  default  there- 
of, eoery  such  lease  shall  be  null  and 
void  to  all  intents  and  purposes 


whatsoever,  A  lease  is  made,where- 
by  the  rent  is  reserved  to  the  trus- 
tees ortheir  treasurer :  — Held,  first, 
that  the  reservation  in  the  alterna- 
tive is  bad,  within  the  former  part 
of  thi&  clause : 

2.  And  secondly,  that  the  words  "null 
and  void,  to  aU  intents  and  pur- 
poses," are  to  be  construed  as 
meaning  absolutely  voU  and  not 
voidable  only : 

3,  And  thirdly,  that  the  above  provi- 
sion is  not  repealed  by  either  of  the 
General  Turnpike  Acts,  S  Geo,  4, 
c.  126,  and  4  Geo.  4,  c.  95,  but  re- 
mains in  full  force.  Pearce  v. 
Morrice.  48 

UNDERLETTING. 

Stftf  Settlement,  11,  12. 

UNDER-SHERIFFS  NOTES  OF 
TRIAL. 

See  New  Trial,  5. 

UNDERWRITERS. 

Effect  of  Consolidation  Rule  in 
Actions  ag(dnst» 

See  iMsu&Ajrcs. 

UNLIQUIDATED  DAMAGES, 
ACTION  FOR. 

I.  Arrest  in.    See  Costs,  8. 
n.  Pkaof  Tender  to.    SeeTnmEn. 

USE  AND  OCCUPATION. 

See  Pleading,  SO,  SI. 

USES. 
See  Devise—  Trustee. 

USURY. 

I.  Under  cover  of  a  smulated  sale. 

1.  As  a  cloak  for  an  usurious  loan, 
A.  purchases  of  B.,  for  ready 
money,  malt,  which  he  immediately 
resells  to  jB.  at  an  advanced  price, 
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payable  i^  bUls,  the  malt  to  be  held 
by  ^.  as  a  security.  B,  demands 
the  malt  without  paying  the  bills. 
Held,  that  B,  may  recover  in  tro- 
ver the  full  value  of  the  malt, 
without  deduction  or  recouper  of 
the  money  received  by  him  upon 
the  simulated  sale.  Hargreaves  v. 
Hutchinson,   .  11 

II.  Toleration  of^  ujxm  Bills  and  Notes 
not  having  more  than  Three  Months 
to  run,  by  3  ^  ^  W.  4,  c.  98,  s.  7. 

2.  Bills  and  notes  not  having  more 
than  three  months  to  run,  by  which 
more  than  5L  per  cent,  interest  is 
secured,  or  which  are  discounted 
on  usurious  terms,  are  since  3  8r  4 
W.  4,  c.  98,  attttlable  securities  for 
all  purposes  for  the  whole  amount 
which  they  were  intended  to  secure, 
including  the  usurious  interest. 
Connop  V.  Yeates.  S02 

S.  Therefore  a  warrant  of  attorney, 
given  to  secure  the  amount  of  an 
usurious  bill  at  three  months,  which 
had  been  dishonoured  at  maturity, 
was  held  also  to  be  protected  by 
the  act.  Ibid, 

III.  Form  ofDeciaraiionfor  Penalties, 

4i^  In  debt  qui  tam  for  penalties  for 
usury  in  the  renewing  and  dis- 
counting of  bills,  it  is  necessary 
to  prove  that  the  usurious  contract 
was  entered  into  on  the  precise 
day  which  is  laid  in  the  declaration, 
even  though  it  be  laid  under  a 
videlicet.    Fox  qid  tam  v.  Keeling, 

52S 

VAGRANT  ACT. 

See  Sessions,  1. 

VARIANCE. 

See  Pleading,  23. 

VENDOR  AND  PURCHASER. 

See  Assumpsit,  1 — Warranty 

OS  Soundness, 
vol.  rv. 


VERDICT. 

See  Ejectment,  5 — New  Trial — 
Practice,  III. 

VESTRY. 

I.  Power  of  Vestry  to  bind  Parish. 

See  Overseer,  8. 
IT.  Who  are  to  be  Select  Vestrymen. 

1.  An  inhabitant  may  be  a  member 
of  a  select  vestry,  although  he  be 
a  magistrate  acting  within  the  pa- 
rish.    Rex  V.  The  Justices  of  Kent. 

299 

2.  An  overseer  may  be  a  select-ves- 
tryman by  virtue  of  an  election  by 
the  parishioners,  although  he  be 
also  a  member  of  the  select  vestry 
by  virtue  of  his  office.  Ibid. 

3.  The  magistrates  are  boimdy  under 
59  Geo.  3,  c.  12,  to  appoint  all 
persons  nominated  and  elected  by 
the  parishioners  to  be  members  of 
the  select  vestry,  and  have  no  dis- 
cretion to  reject  any  person  so  no- 
minated and  elected.  IIM. 

VICAR. 

And  see  Dilapidations. 

Amotion  of  Parish-Clerk  by. 
See  Parlsu-Clerk. 

VOLUNTEER. 

1.  A  person  inrolled  as  a  member  of 
a  volunteer  corps,  is  not  sui  juris, 
so  as  to  be  able  to  make  a  valid 
contract  of  service  for  a  year. 
Rex  y.  The  Inhabiiants  of  Wtt- 
nesham.  447 

2.  It  is  not  necessary,  in  order  to 
make  a  man,  inrolled  as  a  volun- 
teer, an  effective  member  of  his 
corps,  that  he  should  have  taken 
the  oath  of  allegiance  required  by 
the  Volunteer  Act,  44  Geo.  3,  c. 
54,  s.  20.  Ibid. 

WAGES. 

See  Master  and  Servant. 
9a 
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WARRANT  OF  ATTORNEY. 
And  see  Practice,  IV. 

Entering  up  Judgment  upon. 

Where  an  old  warrant  of  attorney 
was  given  to  secure  the  doing  of 
an  act  (the  re-transfer  of  stock) 
upon  dcmandy  the  Court  refused 
permission  to  enter  up  judgment, 
on  proof  of  a  demand  made  whilst 
the  defendant  was  insane.  Capper 
and  others  v.  Dando,  335 


WARRANTY  OF  SOUNDNESS. 

I.  Wften  may  be  sued  upon, 

1.  Where  an  unsound  horse  is  sold 
with  a  warranty  of  soundness,  the 
purchaser  may  maintain  an  action 
on  the  warranty,  although,  shortly 
after  the  sale,  he  discovers  the 
unsoundness,  and,  without  giving 
notice  of  that  fact  to  the  seller, 
keeps  and  uses  the  horse  for  nine 
months  as  his  own,  and  during  that 
time  administers  physic  to  it,  and 
uses  other  means  to  cure  it.  Pat- 
Ushall  V.  Tranter.  649 

II.  What  may  he  recovered  in  Action 
upon, 

2.  Where  a  horse,  warranted  sound, 
turns  out  to  be  unsound,  and  is, 
after  notice  to  the  seller,  re-sold  by 
the  purchaser^  the  latter  may  re- 
cover not  only  the  difference  of 
price  between  the  first  and  second 
sales,  but  also  the  keep  of  the  horse 
for  a  reasonable  time.  Chesterman 
V.  Lamb,  195 

3.  But  the  question,  whether  the 
horse  has  been  kept  an  unreason- 
able time  before  the  re-sale,  is  a 


question  for  the  jury ;  and  if  the 
seller  rests  his  defence  on  the 
soundness  of  the  horse,  and  does 
not  request  the  judge  to  leave  the 
question  of  time  to  the  jury,  the 
Court  will  not,  upon  motion  for  a 
new  trial,  look  into  the  evidence 
upon  this  point.  Ibid. 

WILL. 
And  see  Devise — Evidence,  1,  ^. 

I.  Construction  of^  in  general. 

1.  That  construction  of  a  will  is  to 
be  preferred,  which,  consistendy 
with  the  rules  of  law,  gives  effect 
to  the  greatest  part  of  it.  Gatiini 
v.  Doe  d.  Oallim  (in  error).    894 

2.  Whether  the  doctrine  that  a  gene- 
ral intent  is  to  be  preferred  to  a 
particular  intent  manifested  in  a 
will,  is  incorrect  and  vague,  quare. 

Ibid. 

II.  Construction  of  Bequest  of  ChaUds, 
See  Fixtures. 


WITNESS. 
And  see  Evidence — ^Replevin* 

Refreshing  Memory  of 

Held,  that  a  clerk  might  refresh  his 
memory  as  to  the  delivery  of  goods, 
by  looking  at  entries  made  m  his 
presence  by  his  master  in  a  ledger, 
from  entries  made  by  the  clerk  in 
a  waste  book, — such  entries  in  the 
ledger  having  been  checked  by  the 
clerk  while  the  facts  were  fresh 
in  his  recollection ;  and  held,  that 
the  waste  book  need  not  be  pro- 
duced.   Burton  V.  Plummer,    315 
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